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PART II. 


LOWDO NW, 
SOLD BY J. BUTTERWORTH, FLEET-STREET., 
| x DCC XCIV, 


 MVSEVM 
BRITANNICVM 


[299m] 


Trinity Term, 


8. Queen Elizabeth. 


Stcbling v. ———, 
| | BZT. 


(95) ()- who was chaplain of a chantry or free chapel The incumbent of 5 
Fs chantry made a leaſe in 


which was a donative, made a leaſe for the term q time of H. 8. which 
of ninety-nine years in the 28th year of H. 8. and the patron who had only 
the patron or donor who was ſeiſed of a manor, to which the do- = homey BE 0 
nation or patronage belonged, only in tail, confirmed the leaſe: fokition by 1. E. 6. c. 14. 
and afterwards he had iſſue, and died; and then came the act . ; 
which diſſolved the chantries and chapels in 1. E. 6. [c. 14. ] by —_ * dn of the en- 
which they are given to the King in fee- ſimple, with a ſaving * 5 
of all leaſes and intereſts &c. except of the patrons and donors . — 
and their beirs, and the incumbents and their ſucceſſors: = RS | 
Whether the King after the death of the leſſor may avoid 156. 1. Co. 47. Dy. 
this leaſe, was the caſe in evidence to the jury on the iſſue *3* 
non culp.” And this depended upon the conſtruction of theſe 
words of the ſaving, s. © All ſuch leaſes which they or any 
ce of them lawfully have or of right ought to have, or might 
ce have had in ſuch like manner, form, and condition, to all 
<« intents, reſpects, conſtructions, and purpoſes, as if the act | 
c had never been had or * made, and as though the chantries # [ 252. b. 1 
« &c. had continued and remained in their full being.” (96) 
And here no man may avoid the leaſe, for the incumbent Dy. $1. b. 239. 240. 4. 
himſelf who was the leſſor could not avoid it, nor could any 252. 7. Co. 8. | 
ſucceſſor now; and the iſſue in tail could not; and by the 
ſame ſtatute the tail is bound for ever. But the better opi- x, Co. 48. 
nion was, that the King may avoid the leaſe as well as an 
incumbent might have done: and ſo was the verdict found 


94 42 accor- 


* 


D 252. be] 


4. Co. 51. 


3. Bac. Ab. 38 f. i. Lev. 
112. 2. Ro. Rep. 9. Co. 
Lit. 300. b.] 


The King grants the 
wardſhip of the heir, 
and of all lands deſcend- 
ing to him from A. his 
father,to B. Afterwards 
A. conveys his lands to 
himſelf for life, remain- 
der to his wife in tail, 
remainder to their right 
heirs. The huſband and 
wife make a leaſe, and 
join in a recovery, both 
vouching the common 
vouchee. The heir may 
avoid this leaſe, as the 
wife had nothing in the 
freehold at the time of 
the recovery : and B. is 
entitled only to the bo- 
dy, and marriage of the 
heir, for he is in of the 
entail, and hath nothing 
by deſcent, as heir to 
his father. 

Co. Lit. 78. a. 6.Co. 77. 
Dy.178. 2.Ro. Ab.493. 
39. H. 6. 48. b. Gould. 
27. 19. H. 6. 62, 63. 
30. H. 6. rant, 61. 
Br. Patents, 74. Perk. 
9. cont'. 1. Inſt. 1. b. 
Cro. Car. 389. 6. H. 7. 
5. a. 1. Mar. 102. a. 19. 
H. 6. 46. 4. 21. B. 4 
46. b. B. N. C. 193. 18. 
38. E. 3. 28. 26. 3. Co. 
5. b. 6. b. 20. Co. 46 a. 
3. Cro. 6. 670. 

Flow. 436. 515. 11. El. 
279. a. Plow. 12. a. Dy. 
290. 367. 181. a. 38. 
E. 3. 5. a. Voucher, 55. 
[Cruiſe on Recoverics, 
206. Sce 14. Geo. 2. 
. 0. . 


» 


Trinity Term, 8. Queen Elizabeth. 
atcordingly. But afterwards, and before any judgment, a 
diſcontinuance, and bar of the entail (of the manor, and the 
advowſon by fine levied with proclamations in Mich. Term 
in the zoth year of H. 8. and a new entail taken back &c.) 
was ſhewn to the Court; Wherefore no judgment was given 
for Stebling; leflee of the King. 


REY MAE Y 1 — HO EI 32. 


Knyveton's Caſe: 


(97) 0 VR Lady the preſent Queen granted the cuſtody bf 

the land and of the heir of Matthew Knyveton for 
one hundred and twenty pounds to William Cordet, Knight, 
if it ſhould happen that Matthew die; his heir within age. 
And afterwards the {aid M. X. made a conveyance of his 
land to certain perſons in fee to the uſe of himſelf for the 
term of his life without impeachment of waſte, remaindet 
to his wife Elizabeth by name in tail, remainder over to the 
right heirs of him and his wife. After which conveyance 
the ſaid Mattheto and his wife made a leaſe for forty years, 
and afterwards ſuffered a common recovery with the com- 
mon voucher over, which was executed by a writ of ſeiſin; 
and afterwards the huſband died, having iſſue a ſon by his 
ſaid wife being within age, and then the wife died: and all 
theſe matters are found by office. 1ſt, Whether the heir 
ſhall be in ward to the ſaid V. C. or to the Queen, notwith- 
ſtanding the ſaid grant in thelife-time of the father (admitting 
the grant in the life-time of the father to be good), inaſmuch 
as now by reaſon of the ſaid conveyance the ſon is become 
heir in tail to his mother, and of the fee ſimple expectant 
alſo, and hath nothing by deſcent as heir to his father. (98) 


Alſo, Whether the leaſe for years be avoidable by the ſon 


notwithſtanding the recovery, for the wife had nothing in the 
frechold at the time of the recovery, but only in remainder 
as above: and for this cauſe the leaſe was holden void, and 
according to this the order was made. But for the other 
caſe, it was holden by all the Counſel in the court except 
the Attorney, that the grantee ſhall have the (a) wardſhip of 


(a) Wardſhip, with the other conſe- | a2, Car. 2. c. 24. 
quences of ſeudal tenure, was aboliſhed by 


— EO" W  —  —._. —_ 


d 


Trinity Term, 8. Queen Elizabeth. 


the body, and marriage of the heir which was veſted imme- 
diately after the death of Matthew, and this by the ſaving in 
the acts of 32. [ H. 8. c. 1.] and 34 & 35. H.8.[c. 5] 
of title of Ward to the King, where the diſpoſition of the 
eſtate executed in the lifetne of tenant in capite is made to 
the wife or children &c. But * if the conveyance had been * [ 253. a. ] 
made over to ſtrange blood, then it would be otherwiſe. 

And note, that it was ſaid by Nayletway, that it had always Dy. 18 1. pl. 51. 286. 
been holden by the opinion of the Court there, that the _ 

children of the children of the deviſor or diſpoſer ſhould be 1 
intended as ſtrangers, and ſtrange blood &c. But for the on Powers, 346. 349. ] 
third part of the land reſerved by the ſaving, the patentee 

aboye ſhall not have it, becauſe the words in his patent do 

not ſerve in this caſe, for the words were, the cuſtody of 

&« all lands and tenements deſcending or belonging to the afore- 6. Co. 55. a, 15. 

« ſaid heir as ſon and heir of the ſaid Matthew ;”” and this 

is not in the caſe above, for he had nothing of his father, 

but only as heir to his mother; Wherefore &c. 


Vernon againſt Gatacre. | 
STAFFORD, 


(99) UMPHRY SW INNERTON, of the county Grant of a rent to F. 

aforeſaid, Eſq. had two daughters and heirs, the PY _ 7 

; 2 : F. and his aſſigrs du- 
eldeſt married to H. Vernon, the other to William Fitzher- * ring the l. ſe of C. and 
bert, and he made partition in his lifetime of his lands be- 3 1 
tween his daughters and their heirs; and becauſe he allotted ** F. and his lr to diſ- 
to his eldeſt daughter the n:oiety, and more to come in poſ- « Tc =p" Pap Avwd 


ſeſſion after his death, and much of the other moiety was in T. _ gives A 
the jointure of Caſſandra his wife, he intended that the other death of C. 8 
moiety ſhould be charged with a rent during the life of Caf- [ 14. Vin. Ab. 238. 
ſandra; which rent was afterwards conve ved by fine ſur grant 4 2 . 
et render to the ſaid Milliam Fitzherbert, habendum to him is.” OR 
and his aſſigns during the life of Caſſandra Sc. and if it 
ſhould happen &c. that then it ſhould be well lawful for the 2 Ms. 
ſaid William Fitzherbert and his heirs, during the lifetime of 
the ſaid Caſſandra, to diſtrain &c. And afterwards William 
Fitzherbert by his laſt will aſſigned and deviſed the ſaid rent 
to his wife, and died in the lifetime of the ſaid Caſſandra: 
and, Whether the rent be determined, or not, was much in 
diſpute firſt at common law, and afterwards in the Chancery, 
between Henry Vernon and one Gatacre, who had married 


3 A the 


27. H. 3. 10. b. 1. Inſt. 
41. b. 388. a. 


ve made thereof ſhall be chargeable in the as perſonal eſtate, 


[ 253˙ 4. Trinity Term, 8. Queen Elizabeth. 


the widow of the faid I illiam Fitzherbert. (100) And bes» 
Lit. 169. a. 8. H. 4 Cauſe that the words © and his heirs” in the clauſe of diftreſs 
8 in the fine were eraſed out of the indenturcs of the chirograpn 
which remained with H. Vernon; the matter was referred to the 
decree of Jamts D YER, Chief Juſtice of the Common Bench, 
who after view and ſearch made of the foot of the fine remain- 
ing in the cuſtody of J. Lennard, Cuſios Brevium, and of the 
„ remaining in the cuſtody of Gardener the Chirographer, 


33. Aff. 4. Plow. 273. It fully appcared, that the words and his heirs, without any 
Dy. 270. 196. 321 b. 
21. H. 3. 14. 17. E. 3. 
25. 1. Co. 140. 10. is not determined during the * life of Caſſandra, although in 


. 3 the habendum of the fine there is no mention of heirs, but 
* [ 253. b. 7 only the word ns, for it ſufficeth if it be in the clauſe 

olf diſtreſs, according to Quintine's Caſe, 26. 4/7. | pl. 38. ] 

and in error 8. H. 4. [ 19. b. pl. 5. ] And then Fitzherbert 

had in this cafe a fee-ſimple determinable on the death of 


Caſſandra, and the matter was ordered accordingly. 


craſurc, were in the fine; wherefore in his opinion the rent 


[ x. Inſt. 148. a. } 


(100) The Biſhop of Lzitchp#rld granted to 4%an divers loads of eſtovers out of his wood 


of D. to be burnt in his houſe of S. and that he and his heirs might take that fuel cut of.the 


ſaid wood at certain times of the year; and adjudged that this is only an eſtate for the life 
of the grantec, becauſe. the word bers is not in the grant, although it is in the ſequel of 
the deed. And this was Lord Page!'s Caſe, by Lox ANDERSON [in his Rep. 259.]. 

MM. 44, 45. Eliz. POPHAM ſaid, that rent granted to one and his heirs Ca) for the life of 
J. S. ſhall not be deviſable by the ſtatutes of 32. & 34. H. 8. for it is no fee, by him; and 


ſaid, that the greater part of the Judges were of his opinion: but GAw D and FENNER 
e contra. | Cro. Eliz. 805. |] 


— 4 ah. — „ 
— — 
* 


nn. 


(a) By 29. Car. 2. c. 3. 8 12. eſtates pxr | occupant, it ſnall be aſſets in the hands of ex- 
auter wie are devilable by will in writing | ecutors or adminiftrators of the grantee, and 
ſigned by three witneſſes, and if mo devil? | by 14. Geo. 2. c. 20. $ 9. ſhall be diſtributed 

'th dee Co. Lit. 41. b. 
hands of the heir, if he take as ſpecial occu— (4) & (5). 4. Term Re hat Oy 
| * 5 1 8 Pe 229. 
pant or by deſcent; and if there be no ſpccjal | 


————  __— — 


A leſſee 2 and (101) A LEASE was made by indenture for years without 
is bound to inclote after 3 
felling timber : in debt impeachment of waſte, and one covenant was, 


on the bond, he pleads that the leilge at every falling of & 
that he did not fell: re- 75 8 wood ſhould make a fence 


keation, two acres fell- to fave the ſpring; and he was bound for the performance of 

ed and no incloſure: the the covenants. - 8 
defendantꝰsrejoiningthat And in debt on bond he pleaded the inden- 

he did inclofe, is a de ture, and to the faid covenant pleaded that he had not felled 


2 and jecfal. any wood & c. And the plaintiff ſhewed the felling of two 
O. Zuit. 30 à. _ "es . - 
8. H. 8. 42. b. Dy. acres of v. cod, and that the defendant did not make any fence 


103. a. 2 17. 372. Plow. to ſave the ipring: and th l 507 
d. 105. 7. H. 8. Cro. Pins e defendant rejoins, that he made 


«2 Ae ; * py . 
175. E. H. 7 4 a ſenct & c. ante ef that he puts himfelf upon the country; 


and 


n 


1 


2 


0 


| (102) LEASE was made by indenture to one . Cecil 


_ write to the Clerk of the Crown of the King 


U 


Trinity Term, 8. Queen Elizabeth. [ 253. b. 


and the aforeſaid plaintiff does the like, therefore let twelve [ Bac. Ab. Pleas (I.). 
2. Will. 96. 4. Term 


&c. And this was holden a jeofail and departure; and the Rep. 504. 585 ] 
jury at the bar diſcharged for this in the Bench, 


- 


Cecil's Caſe. 


Leaſe for years “ if C. 
« fo long live; but iſ 


the elder for the term of forty-one years if he « he die within the 


ſhould fo long live; and if he ſhall die within the aforcſaid i. ee 2 0 


term, then Elizabeth, the wife of the aforeſaid V. ſhall have * fo long live; but if 
c ſhe die, then to E ut 


and hold all the premiſes for the reſidue of the faid term com- fre » theſe lim ta- 
plete if ſhe ſhall ſo long live; and if ſhe ſhall die within the t. ons over are void, as 


the term expires at the 


aforeſaid term, then . Cecil, the ſon of the aforeſaid . ſhall death of C. 


have and hold all the premiſes for the reſidue of the aforeſaid 4 2 wh Co. Lit. 239. 
8. 0. 74. DB. Pow. 


term not completed, if ut ſupra. Whether theſe limitations $20. b. 83. 516. 24. 4. 
. f . Mar. 150. a. 
or remainders are good, or not, was the queſtion. And by ; Leon. 195. Dy. 7. 


the opinion of CATLYN and DyExR the remainders are void, 277. b. 358. b. 2. Roll. 
Ab. 415. 37. H. 6. 30. 


| becauſe the term is determinable upon the life of . C. Alſo 1d & 98. Mo. 479. 


the reſidue of the ſaid term cannot remain &c. See Caltha ſt's 1. Co. 153. 4. Co. 153. 
| Shep. Touch. 272. but 


Caſe, Eaſt. 4. E. 6. fol. [23. of Plawd. Com.] 1. Burr. 282. contra. ] 


(102) M. 32, 33. Eliz. Rot. 1832. in C. B. between Greea and Edward, | Cro. Eliz. 
216. Mo. 297. ] it was adjudged a void remainder. 


—— 1. Rat. 4 
— — 
| - 


a 5 . to the clerk ot the crown 
Term for the framing and ordering a certificate r the certificate of au 


of auterfoits convidt to be objected againſt a felon who prayed r i of W 34 
: : 18. H. 8. C. 1 © 
his clergy, . Vhether the Juſtices beſore whom &c. ſhould i 1 OP dans 
„ Bench to names. But Judges on 

the circuit in one county 


have the certificate of the former conviction in their own ſending to Judges in an- 
| + other for the certificate 
names, or by writ in the name of the Queen under the z2/te F 
of the Juſtices &c.—And becauſe the words of the ſtatutes to arraign an acceſfary, 
2 - ſhould do it by writin 
34 & 35. H. 8. c. 14. arc, that the Juſtices ſhould write the king's name. 
to the Clerk of the Crown, the better opinion pro hc vice Dy. 2 50. Stami. 136. a. 7. 
was, that the Juſtices ſhould write in their own * names &c, L* Hax k. P. C. 459. 
But where Juſtices of one county or circuit (where an ac- * | 254. a. ] 


ceflary is to be arraigned for felony committed by a principal 


{103) HE Juſtices of each Bench were aſſembled in this Where the 'uſti:e write 


in a foreign county) write to the Juſtices of the foreign 


county or Circuit to be certified of the conviction, and at- 
tainder, or diſcharge of the principal, the better form is to 
= S write 


Trinity Term, 8. Queen Elizabeth. 


write by writ, and not in their own names, becauſe Juſtices 
write to Juſtices, where the ſtatute of E. 6. in the 2d and 3d 
year, c. 24. hath ſimilar words to the above. 
If a wife procure the Such a caſe happened in the 15th year of the preſent 
py Ee 1 Queen between the Terms of Eafter and Trinity. Upon the 
ſence, it is not petit indictment and arraignment of the two wives of Saunders 
22 —_— of London and Drury for the death of Saunders in Kent, 


L 254 a. ] 


only, for the crime is yhereto the women were acceſſaries in London, and there 


but murder in the prin- 


cipal. arraigned as acceſſaries before the Mayor and other comnuſ- 
Stam. 10. Poulton, 224. ſioners of oyer & terminer ; (and Browne who was the prin- 
16. His. 332 a. 40. . . . , . 
AM. 5. 1. R. 3. 4.a. Cipal was indicted in Kent ſuper viſum corporis, and the in- 
3- Mar. 128. a. Crompt. ꝗictment removed into B. R. where Browne on his own con- 
15, 16. | . ; : 
(1. Hawk. P. C. 132. feſſion was condemned in £after Term, and executed in 
2. Hawk. P. C. 445. ] Smithfield, and afterwards hanged in chains at Shooters Hill 
in Kent, near the place where the murder was committed) the 


Juſtices of oyer & terminer ſent for the record to 81x Ro- 


BERT CATLYN, Chief Juſtice, Keeper of the Records of the 


Queen's Bench. And guære the form thereof. And in Whit/un 
I/eck the women were both executed in Smithfield alſo, by 
anging only, and not by (a) burning the wife of Saunders, 
becauſe, although ſhe was acceſſary to the death of her huſ- 
band, yet the principal was no traitor, but a murderer only. 
Note 40. Lib. Af. p. 25. /imile. 
"INS a 5 1 3 3 


(4) By 30. G:9. 3. c. 48. the puniſhment | murder, and in caſes of high treaſon they 
of burning women convicted of petit treaſon | are only to be drawn to the place of execu- 
is changed to hanging as in common caſts of | tion and there hanged. 


— -—— — Rm — 


Crompton's Caſe. 


Aſter the King's filver (104) TAE M. That a fine was acknowleged of Hilary 


duly entered, if the co- l : 
nuſce dle, the fine ſhall Term in the 20th year of H. 8. to Peter 


be enzroſſed, but ve. th- 
out t\- proclamations 


required ty 4.H.7.c 24. lands and tenements in Oluey Teton and other vills in the 


for the party cannot 75 a 
now el. Glo ict. County of Bucks, by dedimus prtcflatem directed to John More 


der that itatute. Knight, ſuſtice; but the writ of dedimus poteſtatem made no 


4. Leon. 96. mention of the county, as is uſual: and the writ of covenant, 


[ See 3. Cro. 693. a ies 
| and 4 0 Fl mis 5 Wy * l 
8 ns poteftateim with the concord was certified, and 


79. El. 355. a. Ploawd. the King's filver entered in the ſame Term; but the fine was 


434. Supra, 246. 2. 7. 5 WR” 8 0 
11.231. b. 11. El. 287.4. not eng: oſſed. but remained in the Chirographer's office. And 


3- Co. 86.b. 4. Co. an. NOW in this Term application is made by H. Crompton, fon 


and heir of Peter, to have this fine engroſſed with proclama- 
tions. 


Crerigten, fon and heir of Sir William Crompton, Knight, of 


Trinity Term, 8. Queen Elizabeth. 


tions. And becauſe a formedon is pending now for part of 
the land, Curia adviſare vult. And afterwards, s. in Michael- 
mas Term, it was holden by the Court, that the fine ſhould 
be engrofled, but that the proclamations ſhould not be entered 
nor engroſſed, becauſe the parties to the fine are dead to 
whom by the ſtatute of 4. H. 7. [c. 24. ] election is given 
to have the new form of the fine according to the ſtatute, or 
the old; and here is no party to make the election. 


_ 


* Michaelmas Term, 
8. and 9. Queen Elizabeth. 


Bolles againſt Nyſeham. 


(1) IN DEBT the plaintiff declared that he was ſeiſed in fee 
of certain lands, and by indenture leaſed them to one 


A. B. for a term of years rendering rent, whereby the leſſee 
became poſſeſſed, and being ſo poſſeſſed made his will 
(a) at &c. and by the ſaid will willed and bequeathed the whole 
term and his intereſt aforeſaid to the defendant, and died ; 
aſter whoſe death the defendant entered, and became poſſeſſed 
thereof; and for the rent arrear after the death he brought 
the action of debt, and did not ſhew in certain that the leſſee 
made any executors, nor that the defendant entered by the 
aſſent and licenſe of the executors: and for this cauſe the 
defendant demurred in law to the declaration. Alſo for that 
the defendant did not ſay expreſsly, s. © whereby or by virtue 
« of which bequeſt, Ic. he entered, &c.” although he hath 
the word poſſeſſed, yet it may be he entered after the death 
of the teſtator by force of another title; and ſo ſhall it be 
the rather intended: and then if the defendant be in of ano- 
ther eſtate, or title than as aſſignee of the leſſee, this action 
of debt does not lie againſt him for want of privity ; Where- 
fore &c. 


” 
- 


[ 254. a.] 


Weſt's Preſidents Fines, 
fo. 55. ſect. 173. 


{ Cruiſe on Fines, 24. 


44. J 


Mich. 7. & S. Eli. 
Rot. 1720. 


Debt for rent againſt the 
deviſee of a termor, and 
demurrer, 1ſt, Becauſe 
plaintiff did not ſhew 
the executors, and that 
defendant entered with 
their conſent. 2dly, Fog 
not ſaying expreſsly that 
they entcred by virtue of 
the deviſe. 


[ Bend. 151. S. C.] 


Styl. 407. 
Gouldſb. 35. 52. 


Dy. 272.b. 277.b. 367. a. 
16. H. 7. 6. 2. 20. . 
13. b. 9. b. 37. H. 6. 
30. a. Perk. 109, 110. 
Plow. 5. 21. 202. Dy. 
118. a. 184. b. 264. a. 5. 
H. 7. 14. 4. Co. 18. b. 3. 
Cro. 678. 9. H. 6. 52. 


14. H. 7. 4. Dy. 248. 2. 
[ 2. Ld. Raym. Sco. 
Dougl. 4579—461. |] 


(a) Theſe words in Italics are omitted in | the old one of 1592 and in that of 1672. 


the laſt edit. and in that of 1621, but are in 


3A3 


— 


Bell 


[ 254. b.] Michaelmas Term, 8. and 9. Queen Elizabeth. 


Bell againſt the Biſhop of Norwich. 


That the preſentee is a (2 (Pp ELL recovered in quare impedit the preſentation to 
haunter of taverns and 


unlawful games, which the vicarage of Stoke Nayland in the county of Su 


are mala prehivica only, fo]þ againſt the Biſhop of Norwich. And upon the alias writ 
is no cauſe ſor the bi- 


ſhop to refuſe to admit to the Biſhop, he returned, that the plaintiff, before the receipt 
um of the writ, preſented to him one Marcant his clerk, whom 
3 8 3 nor by right nor by the eccleſiaſtical law he could or ought 
”— s 20. 5 l 17 £1? to admit, becauſe at the time of the preſentation, and all the 
H. 9. 7. time of his commorancy within his dioceſe of Norwich he 
R. 8. 670. 11. Co. 87.b. commonly haunted taverns, and other places, and games il- 
{ 5. Co. 52. 3 Watſ. legal and prohibited: wherefore, and for divers other like 
Clerg. Law, 215. 1. El. 

Com. 389. Com. Rep, erimes, the aforeſaid Marcant was criming:s, and ſo an im- 
358. proper and unfit perſon to be inſtituted into the vicarage 
aforeſaid &c. And by the opinion of all the Juſtices the re- 
turn is inſufficient in the matter; for all theſe particular faults 
ſpecially declared above, are not ſufficient to nabe the pre- 
ſentee criminoſus, becauſe none of them is ſuch crime as me- 
rits a refuſal, for they are not mala in je, but by prohibition 
of law &c. Alſo he does not excuſe his not returning the 


former writ; Wherefore &c, | 


DD. 2 — 


— 


*[ 255. =} — — 


A foreigner as well as F (3) EM. That by the cuſtom of the City « of London 
a freeman may deviſe 


his lands ts Lenidie by a foreigner as well as a citizen and freeman 


the cuſtom, but not in thereof may deviſe his tenements in London which he hath 1 in 
mortmain without the 


King's licenſe; nor with fee- ſimple to another in fee. And this appears E. 11. H. 7. 
ſuch leave but to corpo- [21, a. pl. 8. ] from the certifyi ying by Fitzjames, Recorder of 


rations with:n the City. 

L. in the Bench. But by 45. E. 3. fol. 26. ſuch a deviſe 
Dy. 273. pl. 13. 30.H.8. 
B. N. C. 132. Br. De- cannot be made in mortmain unleſs by a citizen or freeman 


viſe, 51. Cuſtome, 7. of the city without licenſe of the King. 8 ; 
Co. 8. 129. a. 30. H. 8. * S* mile 5. H. 7 


132. b. Deviſe, 28. 24. fol. 10. & 19. and this even to corporations Or guilds, or | 


. 2%. &: 7. 5. 7. . 3 3 | 
D other mortmains, as houſes of religion or ſpiritual corpora- 


23. Aff. 25.24. Hob tions within the ſaid city, and not out of it: but quære 
2. 2. Kebl. 66. 164. 
„ 33 thereof. See de Wit) mall de called a citizen, 38. Li. 5 12. 


Ab. 590. 1. Kebl. 618. I pl. 18 vo — — 


I 1. Bulſt. 192 See the 
Charter 1. Ed. 3. Laws 
of Lor d. 13. Cro. Car. 
243. 576. Privil. Lond. 
210. And ite 3. Te: 


Rep. 130. 
(4) A MA 


(4 


Io 


Michaelmas Term, 8. and 9. Queen Elizabeth. 


MAN made a leaſe for ten years of a tenement, and 
certain land thereto belonging, in which one had a 
good eſtate for the term of his life by copy of court-roll. 
And the leſſor bound himſelf by bond to the leſſee with this 
condition, s. that if the leſſor 1er the leſſee from year to 
year during the term quietly and peaceably to have, hold, and 
occupy the tenement and land aforeſaid, and that without 
trouble, vexation, or denial of the leſſor, or any other perſon 
or perſons, that then &c. The leſſee entered upon the co- 
pyholder ; and afterwards he re-entered, and ouſted the leſſee. 
Whether the condition be broken, or not, was demurred in 
law. And by the opinion of all the Court on good conſide- 
ration, it ſeems that the condition is not broken; for all the 
ſequel of the condition depends on the firſt word, 5. ſuffer, 
which is a verb paſſive: ſo no act is to be done by the ob- 
ligor, but only the ſufferance of him, his exccutors, and aſ- 
ſigns, notwithſtanding the words, © and that without trouble 
“ c. or any other perſon,” which have a meaning that the 
obligee ought to enjoy the leaſe againſt all others &c. But 
if any procurement or occaſion of the diſturbance be through 
the obligor, his executors, or aſſigns, then he hath forfeited 
the bond, &c. And the word that is tranſlated into Latin 
hoc, which refers to the word /#fer as it ſeenis. 


E, I 7. E. 4. [ 2. b. pl.] 3. 


(4) 


See 


—_ 4 
260 2 0 


(5) A MAN having a benehce with cure to the value of 
ten pounds or more, takes another bencfice with 
cure, and is inducted into it; now the firſt is void, as if it 
were by death or reſignation, and this by ſtatute 21. H. 8. 
[c. 13. ] but the ordinary is not bound to give notice of 
this avoidance, by the opinion of the Juſtices of the Bench, 
2cauſe the patron might take notice of ſuch manner of 


avoidance as well as the ordinary &c. 8:12ile H. 18.\ Eliz. 
pot.] fol. 347. 


(5 M. H. Exchequer Chamber, Prie/f's Cass, | 9. Car. Jon. 3 37, 338. 


[ 255, . 


Trin. ult. Rot. 1143. 


A. is bound to ““ ſuffer 
© his leſſee to enjoy, 
ce and that without in- 
ce terruption of himſelf 
* or any other; a co- 
pyholder's ente ring byan- 
elder title is no breach, 
unleis A. actualiy pro- 
cured the diſturbance. 


18. E. 4. 20. b. 1. Ro. 
Ab. 425, 6. Antea, 
30. 205. & 42. 9. Dy. 
240. a. 344. Hob. 75. 


1. Saund. 58 59. 4 Co. 
80. Plow. 240. 281. 
2. Kebl. 201. 2. Ro. Ah. 
396. Cro. Car. 106. 495. 
Winch. 74 87. 93. Dy. 
279. A. 


[ Doug. 43. 1. Term 
Rep.671. 1. Hen. Bl. 34. 
3. Term Rep 587. 4. 
Term Rep. 617. 620. 
Shep. YVouch, 263. } 


— 
— 


Where a church is void 
by acceptance of a ſe- 
cond bencfce, a lapſe 
may incur witiout no- 
tice to the patron. 

- *'S RE © © NS AP = | 
75. b. 79. b. 14. H. 4. 
17. a. Dr. & Stu. 116. 
The patron ſha!l take 
notice of an avoidance - 
by creat.cn cr ceſſion 
F. tz. al. contra, fo. 35. 
[ Watſ.CL.L. 6. 3 Burn. 
Eccley L. go, i. Wond's 
Inſt. 151. ul. Ni. Pri. 
124. 2 Will. 200. 3. 
Burr. 1503. 


Litt. 288 302.] 


that by taking of the ſecond ceneace the firſt is nor voidable only, but de facts void, and 


that is the r-aſon a lapſe thall incur upon [ without | notice. 


3 A 4 


Pomerey 


; ward, the marriage un- 


[ 255. b. ] Michaelmas Term, 8. and 9. Queen Llizabeth, 


C Pomerey ag«inſ7 Wichehals. 


In a writ of intruſion of (6) WRIT of intruſion of ward, the marriage not being 
fatificd, defendant may ſatisfied, was brought by Pomerey againſt Michehals. 


traverſe the tender, the And the writ and count ſuppoſed a tender of marriage to the 


int. alleged 2 2 ; 
N defendant when he was within age, without diſparagement; 


But it ſeems « vale and he refuſing that marriage, intruded himſelf & c. his mar- 
maritagii lies without # ; 

tender Tamn gurt. Tiage not bing ſatisfied. And the defendant traverſed the 
44 E. 3.4. 15-28. E. 3. tender, and of that he put himſelf upon the country. And 


8 Feta” to this plea tue plaintiff demurred in law. And by the opi- 


** Br N de nion of the Court, the traverſe is well enough; for the plain- 
1 1540 fir ie S tiff has expreſsly ſuppoſed a tender by his writ and count, 


T5. 6. Co. 70. b. B. wherefore he hath given advantage to his adverſary to take 
N. C. 362. Finch, 17. 


11. H. 7. 23. . 22. El. the traverſe. Vet by the opinion of WELSHE and BROWNE, 


358. 3. Cre. 459. a writ de valore maritagii lies without tender; but WES TO& 
6. Co. 74. a. 5. Co. 126. 


2. H. 7. 9. a. 7. and DYER doubted, by reaſon of the words of the ſtatute of 


H. 6. 22. b. 14. ELz. : | 1 : 
6k. W . AK 36 Merton, c. 6. [c. 7. ] which are, “ Si heres pro domino ſus 


Tr. Forſeit de Marriage, & ſe noluerit maritare &c.” pro domina ſus imply a tender; 
4. 41. E. 3. 43 Fulb. | 


89. 35. H. 6. 52. Gard. 2re. Sce H. 40. E. 3. [b. b. pl. 12.] iſſue joined in ſuch an 


bn 3: % 4- 41- a. action on the refuſal, and that the tender is traverſable. And 
Jy. 260. b. 


TCro. Jac. 66. Cro, 44+ 21. E. 4. fol. 51. [43. a.] obiter in error, agreed by the 
Car. 502. 2. Elac. Com. whole Court, that the tender in this action is traverſable, not- 


70. 88. By 12. Car. 2. 


Ca the vabr mar- Withſtanding the words of the ſtatute, © Maritag ium de mero 
tug 18 taken away.] CC jure pertiact I ef» 


— 
—— 


Trinity College Caſe, 


A deviſe in 4 & 5. (7) ONE Allen Clerke by his laſt will in writing gave 
—— 9 certain tenements in London in the 4th and 5th 
good by 1 & 2. P. years of P. and M. to the maſters, fellows, and ſcholars of 


and M. which ſhull be "TRE E909” . £ oy, 
\orouenily expanded. Trinity College in Cambridge, and to their ſucceſſors for ever, 


ent. Cent. 6. c 6. S. C. for the ſinding of certain grammar ſchools, poor ſcholars, &c. 


3. Kebl. 554. Coke, 25. And Whether the deviſe be good by the ſtatute of 1 & 2. 
b. Co. Lt. 99. Hob. : 


123. 136. 2. Bro”. 246. Ph. & AZ. [c. 8. F. 51.] c. of deviſe made to ſpiritual 
. ore 1 X corporations, notwithſtanding the acts de terris ad mortuam 
pl. 13. 1. Kebl. 168. manum non ponendis, or any other acts or ſtatutcs to the con- 
8 trary notwithſtanding. And by the ſtatute 34 & 35. H. 8. 
Lc. 5-] of Explanations, which has this parentheſis, 3. (ex- 
cept bodies politick and corporate) this deviſe is not good; 


then the deviſe ought to be good by the common law, or by 
| the 


Michaelmas Term, 8. and 9. Queen Elizabeth. [ £55. b. ] 


the ſaid ſtatute of 1 & 2. P. & M. or otherwiſe it is not. [This ftat. of 1. P. and 
M. c. 8. was repealed 


good. Vet afterwards, 3. in Michaelmas Term, in the gth by 1. El. c. 2. &. 2. but 
and 1 oth year of the preſent Queen, by the opinion of all-the 3 El. c. 4. 3 
Juſtices of each Bench, and of the Chief Baron of the Ex- good. See x. Lev. 284. 
chequer, the deviſe was holden good; and the ſtatute of * 


1 & 2. P. & M. ought to be favourably expounded. 


—— * ——. 


— — 


3 "i 


(8) JN debt againſt one as executor, who pleaded ne unques A —_ 2 
executor, nor did he ever adminiſter as executor, one to ſell periſhable 
the plaintiff averred that he had adminiſtered divers goods = =o wad 
&c. as executor z upon which they were at iflue, and a ſpecial cutor de fon tort; for the 
verdi& found, 5. that the defendant, by virtue of a writ ad l. 
colligend granted to him by the commiſſary * of the biſhop of In letters adcolligend” the 
the dioceſe, where the deceaſed died inteſtate, in which alſo pancing them nabe 
there was authority given to ſell and expoſe to. fale ſuch og 8 
goods of the deceaſed as were of a periſhable nature, and a. 1. Skin. 365. 
which could not be kept without loſs, and to render an ac- = _- pl. rk * 
count thereof &c. had fold ten quarters of grain, called wheat Dy. 9 A. 7. 
corn, of the goods of the deceaſed, at the Feaſt of the Annun- r 


34. 1 Kebl. 854. 21. 


eiation of the bleſſed Mary, &c. and the proper name of H. 6. 27. b. 16.E. 4. 
the commiſſary was not expreſſed in the writ; and Whether 24 - * 8 


this was ſuch an adminiſtration in law by which the defendant . - H. 7. 28. b. 
ſhould be charged as of his own wrong the Jury doubted, RE A pou 


5 iſcreti 257. Dy. 305. 61. 
and prayed the advice and diſcretion of the Court, &c. And * Codolp, ys o 8 


the opinion of the Court was, that this was an adminiſtration; 230. | 

and the ordinary himſelf had no ſuch authority to fell any * 8 
goods, although there was danger of their periſhing, &c. L Swipb. Wills, 308, 
And alfo the writ de colligendo ought to expreſs the proper "T Pay de = 


name of the commiſſary or ordinary: and ſo the common make a man executor 
| 5 de ſon tart generally ſee 

courſe was ſtated to be by the civil doctors: and yet the 1. Com. Dig. 264, 265. 
2 — 2 2. Bac. Ab. 387— 1. 

Court would adviſe till the next Term, at which Term 6. 8 * 


judgment was given for the plaintiff, | 2. Term Rep. 97. 597- 
5 . 3. Term Rep. 537.] 


—————————————_ _—_—_ — — 


(8) The ordinary is liable for goods which he hath in his hands by ſ tration. | 
7. Eliz. 232. a. But he has no authority to ſell any goods, 9. Ce. . wy Henſloo's 4 


—— . — o————_— 


Michael, 


D 256. a. ] 


Souxzszr. 


In dower, the tenant 
vouched the heir in 
ward to the queen, of 
whom he prayed aid; 
after a procedende, judg- 
ment was, that the de- 
mandant recover againſt 
the tenant, and he over 
againſt the heir, but 
with ſtay of execution of 
this recovery over till the 
full age of the heir, and 
till the queen's hands be 
amoved, 

There can be no diſcon- 
tinuance between aid 
prayer, and the proce- 
dendo, for the parties are 
without day. 


[Benl. 118. S. C.] 
4. Leon. 201. S. C. 


IF. N. B. 59. note (a).] 


Hutt. 71, 72. 9. Co. 
17. b. Voucher, 180. 
22. E. 4. 21. 2. Inſt. 
269. 270. 1. E. 3. 16. 
Stamf. Prerog. 17. b. 
26. E. 3. 30. and 52. 
28. E. 3. 4. 34. H. 6. 
1. 2. H. 4. 8. and 27. 
48. E. 3. 5. b. 3. El. 
202. b. 3. H. 6. 17. b. 
46. E. 3. 25. 

Br. Dower, 21. 26. E. 3. 
68. Judgment, 246. 
2. H. 4. 7. 8. Br. Dow- 
er, 28. 1. E. 3. 12. 27. 
E. 3. 87. 


17. E. 3. 47. Vouch- 


er, 92. Br. Dower, 20. 


[ 256. b.] 


The preſent form of en- 
tering the proclamations 
or a fine did not com- 
{DEN til b. Ben. 7. 


Michaelmas Term, 8. and 9. Queen Elizabeth. 


Michael, Widow, againſt Nethercoote and others. 


(7 DO W-ER unde nihil habet was brought by Elizabeth 

Michael againſt Nethercoote and others, who vouched 
to warranty as tenants for term of life, Tri/lram Michael the 
ſon and heir of the huſband of the demandant being within 
age, and in ward of the Queen by reaſon of the ward of 
J. Strangeway, alſo within age, and in ward of the Queen by 
reaſon of a tenure in capite of the manor of Abbotefbury in 
the county of Dorſet, of which manor the manor of Chelton 
in the ſaid county of Somerſet was holden by knight- ſervice; 
and ſhewed the deed of the demandant's huſband of the demiſe 
for life with warranty for him and his heirs; and prayed aid 
of the Queen: and they had it in Hilary Term laſt paſt, 
And now came a procedendo in the plea aforeſaid, and in the 
rendering of the judgment in the ſaid plea with what diſ- 
patch &c. And now it is doubtful to the Court what ſhall 
be done. And at length, by good adviſement, judgment was 
given that the demandant ſhall recover againſt the terants, 
and they over in value againſt the heir; but with a ſtay of 
execution to the value until the hands of the Queen are 
amoved &c. Simile, H.5.[E. 3. 4. 2 pl. 15.] and 46. E. 3. 
[19. b. pl. 23.] and 2. H. 4. [23. b. pl, 10.] but 29. E. 3. 
III. pl. 40.] ? contra. (8) But the entry of the judgment 
ad valentiam above, was, that the tenants ſhould wait (if the 
aforeſaid Triſtram the tenements aforeſaid whereof &c. to 
them ought to warrant) for the recompenſe of the third part 
aforeſaid againſt the ſaid Triſtram by reaſon of the ſaid war- 
ranty to be had during his minority, and until the hands of 
the lady the Queen from the poſlefiion of the land of the ſaid 
T. ſhall be amoved &c. * And note that the procedendo was, 
that the Queen's attorney ſees nothing in the Chancery 


where fore the aforeſaid T. ſhould be bound to warranty &c. 


Vide bene. And a writ of error was brought, and error 
aſſigned cnly in a diſcontinuance between the removal of the 
record for the aid, and the procedendo : and it was not allowed, 
becauſe the paities are without day in banc for the time &c. 


_ _— ——— zz—wz_=_m———— ISNT — —ñͤ ͤñ——em— - 


(9 WE] EAA. That on the firſt entering of proclamations 
on fines in the form which is now uted, 5. toe 


IV prog.amation was made on ſuch a day and Term Sc. did 


NT 


Michaelmas Term, 8. and 9. Queen Elizabeth. 


not commence before 6. H. 7. notwithſtanding the ſtatute 
of 4. H. 7. [e. 24.] as appears by a ſearch of the fines in the 
Treaſury: ex relatione Barthalme. 


— ͤꝗ— 


Martyn's Caſe. 

E M. That an action of treſpaſs de uxore rapta et 
abductd cum bonis viri was brought in London in 
the Common Bench of Veſtminſter; and the treſpaſs was 
ſuppoſed to be in the pariſh of Saint Mary le Bow in the 
ward of Cheap. And the words of the writ were, et za 
injuſlè detinet et contra pacem et contra formam fatuti in 
bujufmodi caſu proviſi. Note this. And defendant pleaded 
not guilty, And upon the evidence at q privs in the 
Guildhall, London, this Term, it appeared that the defendant 
had committed adultery with the wife in Southwark (where 
both the parties inhabit) ; and that the wife afterwards of her 
own accord departed from her huſband at Ratlyffe in Mid- 
aleſex, and there remained a day and a night, and thither came 
to her Martyn the defendant, and conveyed the wife from 
Ratlyffe to Richmond in Surrey, to the houſe of a ſiſter of the 
ſaid wife. And whether this evidence will prove him guilty 
in London or not, I was in ſome doubt, and therefore I moved 
the Jury to give a ſpecial verdict according to the evidence, 
and refer it to the judgment of the law; but they did not ſo, 
but found him guilty generally, and aſſeſſed damages at three 
hundred pounds, and coſts, three pounds fix ſhillings and 
eight- pence. Quære the law. And many Judges are of 
opinion that the ſaid action does not lie in London. But the 
judgment was ſtayed, becauſe the writs being examined, the 
original was returnable in B. R. s. before us whereſoever 
&c. And this by the negligence of Kyme the attorney, 


(10) 


—— . —— — 

(11) TEE leſſee for term of life ſurrenders one moiety to 
the leſſor; and afterwards the leſſor by indenture 
demiſes the entire land to a ſtranger by theſe words, s. 

« habendum the one moiety that he had by the ſaid ſurrender, 
cc to the ſaid ſtranger for the term of his & life, and habenaum * 


e the other moiety which the firſt leſſee held, to the laid 
ſtranger 


[ 256. b.] | 


Whether treſpaſs de ux- 
ore raptd et abdutta cum 
bonis wiri may be brought 
in any other county than 
where the abduction and 
detention was. 


[ 12. Vin. Ab. 138.] 


20, 21. H. 9. 3. Ih 
LE. . v3. Os 
502. 538. F. Nat. Br, 
84. 2. Inſt. 181. 434. 
Dy. 202. Weſt. 2. c. 34. 
Fitz Treſpals, 241. 244. 
7. H. . . | 
Dy. 207. pl. 25, 

Br. Juror, 36. 

6. Co. 46. 


[ * 257. a. ] 
B. tenant for life, have 
ing ſurrendered ont moi- 
ety, the leſſor demiſed 
the entire land, haben- 
* dum one moiety for 
tc life, the other for 
« year: aiter the death 

of . paying four 


pounds a-year rent 


[ 257-4. ] 


t for the vyhcle, this 
zeſervation is entire, and 
he may avow tor the 
hole rent, though B. 
ſt. ll hold his moiety. 


Four kinds of Avow. 
ries, Co. Litt. f. 269. 
2, Kebl. 444. 6. Car. 
Cro: 2079. 5. Co. 7. b. 
10. 107. a. ſee there. 
20. H. 16. 23. a. 35. 
H. 8. 56. a. 5. Co. 79. 
b. Keiw. 134. a. 2. 


H. 4. 24. Dy. 206. 
zo. H. 6 9. Avowry, 
n 


H. 6. Avowry, 17. 9. 
Co. 135. 40 E. 3. 34. 
4 E. 3. 26. 47. E. 3. 
27. a. 38. H. 6. 23. b. 
Stat 21. H. 8. c. rg. 
W. E. 2.23. Avowry, 


29. Dy. 85. 
{ Gild. an Rents, 34. &c. 
4 Bac. Ab. 342. | 


Trin. 8. El. C. E. Rot. 


1124. 
Judgment of damages 
by conic ſſion in a ver. t 
ae pie gis acgu˙,,ũ , 
though it did not appear 
that the plaintiff had 
paid the crediter, only 
that he was impriſoned 
for the debt (a). 

Liv. de Entr. 434. S. C. 
7. NH. 8. 137. Dy. 370 
a. Ow. 19. 560. 24, 
25. Plrader br. 3 43. 
48. E. 3. 11. 28. M. Zu. 
Chart. c. 8. 48. E. z. 
=}. by Kurtton. 


WH — 


Michaelmas Term, 8. and 9g. Queen Elizabeth. 


&« ſtranger from the day of the death of the firſt leflee for the 


*© term of forty years if he ſhould ſo long live, paying and 
rendering for all and ſingular the premiſes four pounds at 
« the four uſual times of the year.“ And the leſſee is behind 
in his rent for a year; and the leſſor diſtrains, and avows for 
the entire rent, living the firſt lefſee. And by the opinion 
of the Court he well may, although the ſecond leſſee occu- 
pied only a moiety, for the reſervation is entire & e. But 
becauſe the form of the avowry was bad in the concluſion 
thereof, 5s. as in lands charged and bound to the diſtreſs of 
him the avowant, which is always intended of a rent charge, 
and for this rent above, which is of common right, he ought 
to have avowed upon the tenant by the manner: and al) it 
was alleged that he was ſeiſed of the entire land in his 
demeſne as of fee, and being ſo ſeiſed thereof demiſed that 
land, s. the one moiety which he had by the ſurrender, and 
the other moiety which he had in reverſion, dependant upon 
an eſtate of freehold as above, which is repugnant, becauſe 
not in his demeſne &c. the avowry was holden inſufficient, 


——— —— ur — 


Peter Coxe «guizſi Will. Thornes. 


(12) I pligiis acquietand” the plaintiff declared that he 

was bound with the defendant as his ſurety, and at 
his requeſt, to a ſtranger by bill obligatory, and that on the 
day appointed the creditor was not paid by the defendant 
wherefore afterwards the creditor brought a plaint of debt in 
an inferior court againſt the plaintiff upon the ſaid bill 
whereupon he was arrcſted and imprifoned &, And the 
defendant confetled the action, and judgment was given that 
he ſhould acquit the plaintiff againſt the creditor of the ſum 
and damages aſſeſſed by the Court. Qu re what damages, 
for 101: conj?at that the plaintiff has paid the money to the 
creditor, 


— — I” 
— 


— 


Ca) But by the record in Co. Ent. 434. b. | © (the creditor) apud Burton ſuper Trent 
it app ars that the impriſonment was in cxe- | © predict' captus ct arreſtatus fuit, ac 77 
cut'on, though the count does not ſtate a | © preſona 19:dem delent quouſque idem Petrus 
regulae judgment, for the words are, “ idem“ pradidtos centum et decem ſolidlos præ. ſuto 


„Petrus pro prædictis centum et decem ſo- ] IWillo* Alefore ſolviſſel.“ 


hen ſee Cro. 


lidis ad ſeftam prædicti Will Alefore | Eliz. 264. 359. and 2. Term Rep. 640. 


Swan 


a 6 fo. 0 2a @ © a a an a 


Sa a6 00.06 , am @ -& a ©. 


Michaelmas Term, 8. and 9. Queen Elizabeth. 


Swan againſt Stranſham and Searles. 


(13) TENANT for term of life, remainder over in fee, 
by indenture demiſed, granted, and to farm let, 

for the term of fifteen years fully to be compleated, render - 
ing thereout annually during the aforeſaid term twenty ſhil- 
lings to the leſſor, his heirs, and aſſigns, without any war- 
ranty in the deed, or any expreſs covenant that the leſſee 
ſhould enjoy the term. And within the term the leſſor died, 
and he in the remainder entered upon the leſſee, and he 
brought an action of covenant upon the indenture againſt 
the executors of the leſſor, and ſhewed the caſe as above, in 
the declaration, ſuppoſing the covenant broken by the exe- 


cutors, againſt the form and effect of the indenture aforeſaid ; 


and upon this the defendants demurred in law. And in 
Hilary Term, 9th of the preſent Queen, the caſe was argued 
at the bar and bench. And by the opinion of all the Juſtices 
the plaintiff ſhall be barred. And defects were found in the 
declaration * becauſe the plaintiff had not alleged in fact that 
he was poſſeſſed, and afterwards expelled &c. but by impli- 
cation. Alſo the particular eſtate with the remainder over 
ought to have been certainly alleged, and not + by implication 
&c. Alſo the form of the writ ſhould have been gued teneat 
conventionem Sc. de dampuis et de perditis occaſione &c. For 
the matter in law, three of the Juſtices, 3. WERLSHE, BROwNE, 
and DYER thought, that the executors ſhould not be charged 
by this covenant in law, becauſe the covenant in law ends 


and determines with the eſtate and intereſt of the leſſee; and 44 


[ 257. 8. ] 


Tenant for life makes a 
leaſe for years (by de- 
miſe and grant) render- 
ing rent, by indeature, 
and dies within the 
term, & the remainder» 
man enters on the ter- 
mor; holden, that an at» 
tion will not lie againſt 
the executors but upon 
an expreſs covenant, 
for the covenant in law 
expired with the term. 
2dly, That plaintiff in 
ſuch action muſt ex- 
preſsly ſhew himſelf in 
at the time of the ouſt- 
ing, and not by impł - 
cation only. 

[ 6. Vin. Ab. 383.] 


Mo. 74. ba. : 


1. Ander. 12. 
[Benl. x50. ] 

*ſ[ 257. b.] 
1. Leon. 179. 2. Leon. 
104. M. 7. and 8. Eliz, 
Filmer Rot. 1537. 8. 
Co. 17. 3. Dy. 14. 69, 
Ow. 105. 32. H. 6. 32. 
b. R. 259. 


[Cro. El. 441. 1. Saund. 
116. 1. Lev. 194. 2 
Bulf. 263. ] 


Reverſion with rent 
reſerved is cauſe of 
warranty, as it feems 
r 
10. H. 7. 10. b. by 
Frow. 12. H. 7. 2. b. by 
Conſtable. 22. H. 6. 
But now by the 
death of the lefſce for 


if it had been a covenant in fact or expreſſed, or warranty of life the rent and rever- 


the term expreſſed, it would be otherwiſe 
action is given againft the teſtator in his lifetime: and for 
the argument of this caſe ſee the Treatiſes de Naturg Brevium, 
and the Regiſter, and M. 4. [E. 3. 57. pl. 71.] and MV. 


and no cauſe of $92 are gone, 20. H. 7. 


10. b. 32. H 6 32. b. 
3. L. 4 45 &- 
2. b. 9- H. 6. 43- b. 


Dy. 57. a. 334. pl. 44. 
2. Brn'. 160, 161. R. 


(13) Tin. 22. Eliz. Rot. 8 59. fuch a judgment was given between <$ Browning and Vind- 
fore in S»ffulk, and the opinion then was, that this action lies againit che executors of the 


leſſor who was tenant in tail. Vide Bendl. 150. pl. 208. 


E. 41. Liz. Rut. 394. B. R. Note v. James | 4. Co. 80. Cro. Eliz. 674. 8. C. but 
not exactly S. P. J ruled accordingly, where tenant ut azter vie made a leaſe for y cars, 


and ceſtzy gue vie died during the term. 


See the caſe of Luton and Walker, & M. 1653. fol. 82. a. where ROLLE, Chief Juſtice, 


doubted whether the law be ſo as is here adjudged in the caſe in Dyer. 


36. Elix. by Fenner; but 33. EZ. ruled good, for he cannot be expelled without poſ- 


ſellion, + 304. 38. H. 6. 12. 19, E. 3. Briefe, zo. 


Orig. per un eo quod. 


7. &. 


I 257. b.] 


260. Dy. 358. 2. Ke- 
ble, 569. 1. Saund. 117. 
3. Cro. 157. Mo. 74. 


4 Went. 180. Sty. 


406. 2. Brn'. 160. 


Dy. 14. pl. 69. 114. pl. 


60. 29. E. 3. 48. 32. 
H 6.22. 7. E. 3. 3» 4. 
Fitz. N. 104. 4. E. 3. 
55. Er Covenant, 5. 
4 Z. 3. 3. 1. H. 6. 1. 
30. E. 3. 36. Countr. 
de Garr'. 6. Dy. 328. 
Re cover in value, 1. 5. 
Co 8. 18. 6. Co. 15. 
34. E. 3. Gard. 129. 
38. E. 3. 24. 18. H. 3. 
Covenant. 30. 71. F. 
Nat. 146. C. 3. Cro. 
214. 

35. H. 8. 57. a. Fit. 
145.1. 146. C. 42. E. 3. 
J. b. 


L 2. Com. Dig. 561. 
Dougl. 187. note 59. 
See ib. 461. note, and 
45 5. 3. Term Rep. 393. 
678. 1. Hen. Bl. 562. 4. 
Term Rep. 75.] 

LBul. Ni. Pr. 158—161.J 


Covenant Br. 32. 

Plow. 457. Br. Depu- 
ty, 10. 4. Co. 8. 5. Co. 
71. 

Di. Wood. 395. 411, 
412. Sheph. Touch. 174, 
276. 2. Vert. 332. 2. 
Com. Dig. 563. Dougl. 
43. 1. Hen. Bl. 34. 


LSee Cowp. 374—376. ] 


* — 


In treſpaſs, defendant 


ſaid he was foreſter for 
life by patent of a walk 
in the king's foreſt, and 
that the locus in quo was 
parcel, and prayed aid. 


Whether the plaintiff 


may counterplead niert 
compris, queer ? Put 
by conſent aid was 
granted. 


L/. H. 6. 36. 


*[ 258. a. 


Michaelmas Term, 8. and 9g. Queen Elizabeth. 


7. Z. 3. [65. a. pl. 67.] where the heir ſhall be charged in 
covenant, and the ſtatute of bigamy [J. E. 1. it. 3. c. 6.] 
S. dedi et conceſſi, and M. 11. H. 6. [ Eaft fol. 41. b.] 
6. H. 7. [2. a. pl. 3.] and 2. H. 4. [6. b. pl. 25.] and 42, 
E. 3. [ 3. pl. 14.] and 20. [30.] E. 3. [6. b. 14. a. b.] in 
ward, by the Queen Philippa v. Simkyn Simeon, and 47. and 
48. E. 3. [ 22. a. pl. 50.] and 22. [ I. b. pl. 4.] and 32. H. 6. 
52. b. pl. 26. 32. b. pl. 27.] and 26. H. 8. [3. b. pl. 11.] 
And afterwards, in Hilary Term, it was again argued at the 
Bench, And for the matter in law WESTON was of opinion 
againſt the three other Juſtices, becauſe the leaſe was by 
indenture, which is matter of concluſion and eſtoppel; but 
if it were by deed poll, he agreed with his companions. And 
quere what difference &c. But BROWNE put this caſe. 
A man ſeiſed in fee- ſimple made ſuch a leaſe by indenture 
for years as above without expreſs covenant, and died, and 
his heir in by deſcent ouſted the termor, he ſhall have an 
action of covenant againſt the heir for the privity &, And 
ſo the aſſignee of the termor ſhall have againſt the leſſor if 
he be ouſted by him without expreſs words of warranty or 
aſſignment, quere thereof, and ſee the ſtatute 32. H. 8. 
c. 34. And afterwards, in Eaſter Term following, judgment 
was given againſt the plaintiff in the priacipal caſe before. 
The ſame caſe in effect was fo ruled in Trinity, 22d of the 
preſent Queen, between Broderidge and Windſore; and a 
demurrer to the declaration, becauſe no expreſs covenant er 
warranty of the term was comprized in tne indenture, but a 
naked covenant in law. 


. —— 


Smith againſt Rigby. 

(15) "TP RESPASS for a cloſe broken and graſs deſtroyed 

at Epping by Smith againſt Rigby. The defen- 
dant ſhewed that the thirty acres of land called Homefield in 
the new aſſignment, were from time whereto memory runneth 
not, within the metes and bounds of the foreſt of /Yaltham 
in the county aforeſaid, of which the Queen and her pro- 
genitors &c. were ſeiſed in fee in right of the crown, and 
that the defendant was a foreſter of a walk there called 
Epping Walk, by patent made to him by E. 6. for the term 
of his life, and that the“ ſaid thirty acres were within and 


parcel 


Michaelmas Term, 8. and 9. Queen Elizabeth. 


parcel of this ſaid walk, and demanded judgment fi regina 
inconſultd Sc. And the plaintiff took a counterplea that the 
faid place called Hemecloſe was out of the limits and bounds 
of the foreſt, and not within them, and not parcel of the ſaid 
walk, &c. Quœre well, Whether he ſhall have hn counterplea 
here, of which the Court would adviſe. See thereof + 27. 
H. 8. fo. 34. and E. 4. H. 6. 2. [ 18. pl. 4] and H. 33. H. 6. 
fol. 3. [a. pl. 10.] and entered by the report of the book, 
Rot. 313. but it is not found in this Term and roll, as it was 
ſearched, and T. 37. H. 6. 8. [28. pl. 7.] and 1. H. 7. in 
anz e, Croſt's, obiter, fol. 2 3. [ 28. pl. 6.] and E. 22. E. 4. 
28. [20. pl. 48.] and M. 2. E. 4. [ 26. a. pl. 29.] all theſe 
books tend to this, that the counterplea is good to aid in this 
action, but not in a real action. But M. 28. H. 6. fol. 4. and 


[ 258. a. J 


M. 27. H. 8. fo. 34. [28. a. pl. 15.] tend to the contrary, 


and to theſe authorities WELSHE and WESTON, Fuftices, 
accorded, and againſt the counterplea; and BRowNnE and 
Dyes to the contrary, and they held with the counterplea, 
and againſt the aid of the Queen; and the demurrer was 
continued until the next Eaſter Term, when the Counſel for 
the plaintiff, which was Ben/owes, conſented gratis to the aid 
without arguing the demurrer, wherefore the aid was granted, 
et fic ſequebantur penes Reginam. And 11. H. 7. 48. [7. b. 
pl. 29.] in treſpaſs the defendant pleaded a grant by patent 
of the King to the preſent Queen of the land of which &c, 
and that the Queen leaſed it to him at will, and prayed aid of 
the King, and could not [have it], becauſe he was a ſtranger 
to the patent, and nothing is loſt by the King in this action. 


[z. Vin. Ab. 295. 2. 
Keb. 741. ] 


17. H. 8. Cro. 174 
37. H. 6. ay. 


ag. E. 3. 12, 13. b. 
Count, d'ayd, 14. 


7. H. 7. 7. 


Hilary 


JL 258. a. ] 


In ejeckiane firmæ for 
tithes, and a barn and 
arden of a rectory, 
| 05 wh that plaintiff 
ſhall recover the rectory 
barn and garden, and a 
writ of ſeiſin according- 
ly, and inquiry of da- 
mages returned of more 
than the plaintiff de- 
manded, and judgment 
upon that alſo, how far 
this is erroneous or a- 
mendablc, ãuæ e. 


16. H. 7. 7. a. 15. H. 7. 
2. a. 5. Co. 36. Dier, 
116. 304. 9. Car. Cro. 
301. 


[Hardr. 57.] 
11. H.6.6. 7. E. 4. 6. 


[ 258. b.] 


Dy. 65. b. 34 E. 3. 


Damages, 7. 29. E. 3. 
49. Damages, 133. 17. 
E. 2. Damages, 13. 8. 
H. 6.4. Damages, 21. 


Dy. 55. b. 194- 


21. H. 7. 34. 
42. E 3. 7. 


Hilary Term, 
9. Queen Elizabeth. 


Pollard againſt Paine. 
(16) IN ejectione firmæ in B. R. by bill, the count was, that 
one . Turner, Dean of the cathedral church of 
Wells in the county of Somerſet, was ſeiſed of the rectory of 
the pariſh-church of Chard with its appurtenances in the 
county of Somerſet, in his demeſne as of fee; and being fo 
ſeiſed, by indenture demiſed the tithes of the corn of the ſaid 
rectory, together with a certain barn and garden to the faid 
rectory belonging, to the ſaid plaintiff for the term of ſixty 
years, by virtue of which he became poſſeſſed thereof. The 
defendant pleaded a bar, to which the plaintiff demurred in 
law, which was holden inſufficient by the Court; and upon 
which the judgment was entered in this form, s.“ There- 
« fore it is conſidered that the aforeſaid plaintiff ſhould 
recover againſt the aforeſaid defendant, his term aforeſaid 
e yet to come of and in the rectory, barn, and * garden afore- 


« ſaid, with the appurtenances, and that he ought to recover 


his damages againſt the aforeſaid defendant by reafon of 
ce tac premiſes &c. wherefore it is commanded the ſheriff 
« that without delay he cauſe the aforeſaid plaintiff to have 
« ful] poſſeſſion of the refory, barn, and garden aforeſaid 
ce wit) the appurtenances, and that he enquire of the damages 
« &c. and for that the Court are not yet adviſed what 
« damages he hath ſuſtained by reaſon of the premiſes &c.“ 
And upon this damages were found, aſſeſſed, and returned 
more than the plaintiff counted for; and judgment was 
thereupon given in laſt Trinity Term. And Whether this 
judgment be erroneous, and amendable by the Court now in 
this Term, or Whether it be well enough, as it is for the 
tithes, barn, and garden? And the words gf and in the rectory 
aforeſaid are void and ſuperfluous words, becauſe the entire 
rectory was not leaſed, and no term ſuppoſed therein by the 


(16) E. 1. Car. B. R. { Lat. 61. ] Hemes and Stromer's caſe. Ejefione firmæ of a manor, 
the jury found the defendant guilty for a meſſuage and curtelage parcel of the aforeſaid 


manor &c, fol. 10. 


count, 


+ 


Elizabeth 15 


rr 


Hilary Term, 9. Quee: 


count, but in the ſaid three particulars. Alſo no express 
judgment is given for the tithes, &c. And alſo damag*s are 
aſleſſed for expulſion from the entire parſonage; of which there 
was no complaint. Alſo the writ of ſeiſin or poſſeſſion 
awarded ex officio Curie without prayer of the party &c. 
And the writ was, that the plaintiff had recovered poſſoſſion 
of the aforeſaid term, which is falſe. And alſo in the return 
of the inquiftion more damages are found by one hundred 
pounds than the plaintiff counted of &c.—was much debated 
&C, 


„ +. . a 


4 os 


The Earl of Suſfex's Caſe. 

] N a vit ſor di/7ifn againſt Sir Hunpbrq Ratclife, 

knight, he made default after default: 
came 7. Earl of Sufſex, as he in the remainder or reverſion 
after the death of Sir Humphrey tenant for life, who praved 
to be received, and he was received, and pleaded in bar, upon 
which the dema::dant and he were at iſſue. And at the laſt 
aſſiz es at Bedford before CAT LIN Chief 5 Tutice and BRowne 
Fuſtice, the iſſue was found for the Larl agaiuſt the demand- 
ant; and in the intervening vacation between the ailizes and 
the day i in banc; Sir H. Ratcii fe the tenant for life died in the 
county of Bedford, whereby &c. And at the day in banc, the 
appearances of the demandant aud tenant by receipt by their 
attornies were recorded; and the demandant pleaded this 
death and prayed that the writ might abate, arid that judg- 
ment ſhould not be given &c. And the Earl prayed that 
the pojtea and verdict be brought up and received by the 
Court, and that judgment tliereon might be given for him, 
and would not anſwer to tie death, And the Court were in 
doubt laſt Term and this Term what they ſhould do; and the 
Court would further adviſe till next Term (à). 


(17) 


wnereupon 


D 258. b. ] 
3. Cro. 544. 10. Co. 
117. 7. E. 4 371. 18. 
H. 7. 12. 48. 18. 20. 
II. 6. 7. 5. 17. 15. 13. 
H. 7. 16. b. 1. Bulſtr. 
49. Hoblin's Caſe. 


[ Sayer Damages, Ch. 34. 
2. Bl. Rep. 1300. Hen, 
Black. 643. ] 


He in revertion being 
received on default of 
the tenant for he ob- 
tains a verdict at the 
aſſi⁊ es, after which, and 
before judgment, the 
tenant for life dies; he- 
ther the writ abates, 


ure. 
1. Leon. 188. 20. E. 3. 
Judgment, 180. Dy. 1. 
19. E. 4. 4. 40. E 3.28. a. 


35. H 6 58. B. Jouws, 
11. r 16. 4. 
H. 6. 9. b. B. Jours, 35. 
18. E. 4 . Judg- 
ment, $5. Ey. 173. 


67) It ſeems that by his death the writ ſhould abate, becduſe no judgment can be given 


| againſt a dead perton, 21: Fe. 6.10. 
brou; ght aga tink a huſband and 


9. H.7. 22. 20. H. . 10. A praveipe ound rededar was 
wife, tis huſband made default and the Wife was received 


and traverſed the unction, and found again! her at the miſe, and afterwards the wife ſaid 
that her huſhand was dead fince the verdict, and yet the plaintiff had judgment to recover, 
A. 27. E. z. Ss. | 52. pl. 55. | Firz, Judgment, 193. Sce 9. H. 4. 1. one de d after verdict, 
and yet judgment was given for the | ſaintiff although he was dead. But ſce in Waſte; 
and the writ was abated, M. 34. E. 1. Fitz. Br; 854. See Fitz. Pr. 202. 2nd are Impedit 
1. and Monſtrans Mon z FaVErunt. 7 7. 


os. Mild. th. y-rY * —_ th. „ —_— — 


— u — 


either party be:ween verdi and juigment 
by 17. Car. 2 c. 8. § 1. made perpetual by } ſhall not be alleged for error, lo as ſuch” judg- 
i. Fac. 2. c. 17. F. 3. it is enacted, that in all | ment be entered within two Terms after ſuch 
action: porſcual, real, or . che death of verdict. Ses 1. Salk: 8, pl: 22, Hg 
Eater 


32 


(a) But all difficulty is now removed, for 


* f 259.4. ] 


* Eaſter Term, 
9. Queen Elizabeth. - 


- © 


— 


Sir John Savage's Caſe. 
The office of ſteward of (18) CI R John Savage, knight, granted the office of the 


a manor is not zrantable : : | R RY : 
as. 6 Nen Ep ſtewardſhip of a manor for term of life, with a fee 


by the King; and that of forty ſhillings for the exerciſing of the ſaid office; and the 
| 2 e grantee was ſeifed of the office accordingly: and afterwards the 
cifingitis void of courſe. grantor by a deed reciting quod cum the firſt grantee had 
; 1 : - 1. 6.48. and held the office of ſteward &c. for the term of his life, 
b. 5. Co. 124. b. Lit. granted the reverſion of the ſaid office by the name of the 
7 7 z 2 reverſion &c. after the death of the aforeſaid firſt grantee, 
6. E. 4. 8. together with the fee of forty ſhillings for exerciſing of the 

ſaid office, with a clauſe of diſtreſs. And after the death of the 

firſt grantce, the ſecond grantee held the courts for eight 
= peed gry years, and for arrears he diſtrained and avowed. And by the 
27. 11.E.4. 30. Aff. 4. Opinion, the grant is void by the name of reverſion, becauſe 
3 11-©0-4- there was no reverſion of it in any perſon, and alſo there could 
[But fee poſt. 270. b. be no ſteward except one, s. he who exerciſed the office, 
1 23 any more than of one corody: and if the grant was of the 

office itſelf, and not of the reverſion of the office in the caſe 
oy gy nog gn of a common perſon, and the habendum that office after the 
and ante, $0. pl. 88. wih death of ſuch a one &c. it is not good, but in the caſe of the 
* King it is otherwiſe : quære.—and if the grant of the office be 
3. H. 7. 16.3. 8. Co. g. id, the grant of the fee for exerciſing it is void alſo, becauſe 


2·4. 4. El. 2 16. 1. f. E. 4. it is a conſideration executory and future, Wherefore &c. 
8. b. 6. H. 7. 14. a. 8. H. 


7. 12. b. Pow. 38 1. 11. And alſo it was not alleged as matter of fact, that the office 
— > 4 N 1 2 was firſt granted by matter in decd for term of life, ſo that 
337. 33. Kl. 6.48. Pic. the grantor might make a grant of the reverſion, but only 
* reciting qu4# cum as above. And for theſe cauſes the plaintiff 

demurred to the avowry, and the opinion of the Court was, 


that the avowry was bad. 


— — — ——— — - 
m—_—_ I” 


By the union of two (19) E AH. That in the time of Ed. 3. in Illisſield in 
churches in A. they are 


6 ade” ons de the the county of Southampton, there were two paro- 


patron may bring gzzrc Chial churches, the one called the church of Saint Martin, and 
wipedit by the name, of 


the church in A. with. the other the church of A Saints; and the advowſon of the 
firſt 


Krft 
afo! 
Sa: 


pat 
chi 


to 


pat 
ore 


hei 


Eaſter Term, 9. Queen Elizabeth. 


firft church was appendant to the manor of 7//:«field in J. 
aforeſaid, and the advowſon of the other church, 5. of A! 
Saints, was an advowſon in groſs: and there were ſeveral 
patrons of them: and both the churches being void, the 
church of All Saints was united, annexed; and conſolideted 
to the other church by the aſſent of the ordinary and of the 
patrons: and upon the faid union it was ordained by the 
ordinary with the aſſent of the patrons, that the patrons, their 
heirs, and aſſigns, * ſhould preſent to the faid church of Saint 
Martin's alternatelv for ever, and that the patron of the church 
of All Saints ſhould have the firſt turn, which then was void, 
which was executed accordiugly. And afterwards divers pre- 
ſentations were had by turns by them and their heirs until tlie 
time of Hen. 8. in which time the patron of the advowſon 
in groſs made a grant of nis patronage and advowſon in fee to 
the uſe of himſelf for the term of his life, and after his de- 
ceaſe to his wife for her life, and after her deceaſe to the uſe 
of the right heirs of the grantor in fee; and afterwards he 
died, and his wife ſurvived and took huſband; and after the 
ſtatute of 27. H. 8. [c. 10.] the other patron preſented twice, 
s. two turns together, ſo that he uſurped upon the wife, being 
only tenant for life, and alſo covert baron: And afterwards 
the huſband and wife died; and at the next avoidance the 
right heir of the patron in groſs preſented as in his turn, and 
was diſturbed, and brought a guare zpedit againſt the heir 
of the uſurper &c. And the writ was, that he ſhould permit 
him to preſent &c. to the church of 1//:5jie/d, without ſaying 
of Saint Martin of Illisfield Sc. and upon the declaration the 
defendants demurred in law this Term. (20) And firſt it 
was moved, W hether the cntire advowſon &c. became in grols 
for one turn, and remained appendant for the other for ever. 
See 43. E. 3. fol. 35. in quare impedit, where a man was 
ſeiſed of a manor to which &c. and a ſtranger brought againſt 
him an aſſize of darrein preſentment of the ſaid advowſon, of 
writ of covenant, and the plaintiff levied a fine ſur cognizance 
de droit tantum to the defendant, and thereby granted that 
the conuſor ſhall have the next preſentation, and he the ſecond, 
and the conuſor the third, and he the fourth, and fo they and 
their heirs to preſcnt by turns for ever: the adyowſon re- 
mained appendant as before every other turn, becauſe it was 
never diſappendant by this fine, only every other turn which 
did not belong to the grantor &c. And fo it ſeems in the 

3B 2 ether 


[ 259. 4. ] 


out diſtintion of the 
one or the other. 

1; an advowlon append- 
ant and another in groſs 
be united, it will be ap- 
pendant ſor one turn and 
in groſs for the other. 


[3. Mod. Ent. 19. 22. 
Wats. Cler. L. 60. 63. 
Gibs. Cod. 925. and ſee 
Com. Dig. Tit. Advow- 
ſon (B.) & (F.)! 


1239. b. ] 


Co. Lit. 122. 186. 6. H. 
7. 13. b. 14. « 10W. 497. 
b. Dy. 2 39. 244. 2. Ro. 
Ab. 778. D. Stu. 115. 


Pg © 
% 


Fit. Nat. 34 Plow. 58. 
10. Co. 126. Dy. 172. b. 
181. a. 35. H. 6. 22. b. 


2. H. 4.7. Co. Lit. 142.4; 
2. H. 7. 4. 1. Ro. Ab. 232. 
(c.) 1. 5. Co. 38. Qua, 
Imp. 118. 2. Ro. Ab. 272. 
3. 33. H. 6. 4. a. 


13. E. 3. Qua. Inip. 98; 
Co. Lit. 186. b. 


[ 2 59. b. | 


TS. E. 3. Darrein Pre- 
ſentment, 11. 62. 11. 
H. 4. 54. B. preſent. al 
Eſglis,62. 6. 22. E. 3. 39. 
9. 13. H. 8. 14. 22. E. 4. 
9.2. 3. Co. 3. 20. E. 4. 14. 


32 H. 8. B. N. C. 162. 
10. Co. 136 a. 19. 35. H. 
6.40 b 39. N. B. 31. 9. 
13. E. 3. 15. a. Qua. 
Imp. 29. 
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other caſe by the opinion of ſome, and no moieties of the ad- 
vowlſon as there are between co-parceners, joint-tenants, or 
tenants in common of an advowſon, between whom there is 
an agreement to preſent by turns; for in that cafe there were 
once moietics, but not in the other caſe: Alfo it was moved, 
that by this uſurpation (a) the other was out of poſſeſſion, 
and they are not like co-parceners who are privies in blood, 
Wherefore &c. And guzwre Whether the right heir in the caſe 
above ſhould be adjudged as a purchaſer, or by deſcent ; for 
if as a purchaſer, it ſeems he is without remedy; therefore 
guere, And fer the third point it ſeemed to all the Juſtices 
except BROWNE, that the writ above without ſaying « of 
« Saint Martin of Illisficld,” is well enough, becauſe now 
there are not ſeveral churches there &c. 


(a) But now by 7. Ann. c. 18. no uſur- 
pation &c. ſhall diſplace the eſtate or intereſt 
of any pe: ſon &c. or turn it to a right. And 
if coparcencrs, jointenants, or tenants in 
common be ſeiſed of any eſtate of inheritance 


* A. 


— 8 ä 


— is. Ad 


In any advowſon of any church &c. and a 
partition is or ſhall be made between them 
to preſent by turns, each ſtall be ſciſed of a 
ſeparatc eſtate to preſent accordingly. 


e 


* [ 260. a.] 


For the Church of 
K.rgſley. 

In quare impedit againſt 
the biſhop and incum- 
bent, the biſhop claim- 
ing only as ordinary, 
iſſue between the others 
and judgment for plain- 
tiff. On the writto the 
biſhop, he is not eſtop- 
ped from returning tat 
pending the iſſue, and 
the church being void, 
another had preſented a 
clerk of whom the 
church is now full; and 
if this return be ſale, 
plaintiff may have a 
quare non adniſit againtt 
him, ard a ſcire fac.at 
againſt the incumbent 
to try the title. 


6. Co. 62. 20. E. 4. 14. 
25. K... 10. H. 7. 27. 
21. E. 4. 1. 10. Co. 54. b. 
2. Ro. Ab. 390. Dy. 13 5. 
a. 194. b. 10. Co. 118, 
119. Co. Magn. Chart. 
70. 424. 6. Co. 52. Dy. 
3. 50. pl. 19. 

[ 2. Init. 424, 45. 


t __— 8 ; 


* Baftet againſt Stafford and others. 


Q2UARE impcdit was brought by Baſſet againſt 
tde ordinary, the patron, and J. S. clerk. The 
ordinary claimed nothing but as ordinary &c. the patron 
made title to the advou fon, and that he preſented the faid 


(21) 


J. S. who on his preſentation was admitted &c. and traverſed 


the appendancy of the advowſon alleged by the plaintiff. 
And J. S. as incumbent pleaded the fame plea; on which 
they were at iſſue; and found for the plaintiff, and further ex 
officta Curie, that the church was full of the ſaid I, S. &c. and 
the other uſual points; upon which the Juſtices at niſi privs 
gave judgment for the plaintiff according to the ſtatute of 
Neft. 2. [e. 5.] and morcover awarded a writ to the Biſhop 
commanding him, that although the church was full of the 
ſata J. S. he ſhould remove him, notwithſtanding the re- 
claim &c. but this writ was not returnable as it is faid, 
And the record was ſent into the Bench; and there the plain- 
tiff had another writ to the Biſhop fut alias in the ſame 
form, and returnable in the Bench as it ſhould be; upon 
which writ tie Biſhop returned, that pending the guare im- 
, and before judgment, it was found by commiſſion of 


zue li us 
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melius inguirend' directed to one Horton and others, that the 
ſaid advowſon with other lands of the ſaid plaintiff in the 
aforeſaid county which were holden of the Queen in capite 
had deſcended to the plaintiff from his father; and that the 
plaintiff was and ſtill is within age &c. and the lands ſeized 
into the Queen's hands ; whereupon the Queen preſented to 
him one Bickeley clerk, the church being then void, and for 
three months before the delivery of the firſt writ to him, that 
he admitted &c. and ſo the church was now full, wherefore 
he could not execute that writ &c. nor the other writ &c. 
And Whether the ordinary ſhall be eſtopped from making this 
return of the Queen's title, and the plenarty of the church 
by her incumbent, by any thing contrary in the record, or 
not, was well debated . and by the better opinion of the Court 
the Biſhop is not eſtopped &c. becauſe he is neither party nor 
privy to the verdict, nor to any plea which acknowledges the 
plenarty of the church, Wherefore &c. But if the matter be 
falſe which he hath returned as his excuſe for not obeying the 
two writs, the plaintiff may have his gare non admiſit, and 
the plaintiff may alſo have a /cire facias againſt the former, 
and new incumbent to have execution, according to the Year 
21. H. 7. (fol. 8. pl. q.] and then the Queen's title may come 
into diſpute, 


Slyfield again? Sibill. 


(22) IN debt the count was upon a demiſe made by the 

plaintiff to the defendant for years of divers parcels 
of land ſhewing them in certain, rendering certain rent by 
the year; and ſor the arrears the action accrued. The de- 
fendant pleaded, that he did not demife in manner and form 
&c. and of this he put himſelf upon the country, and the 
plaintiff 2 contra, And the jury, at nf: prius in Guildhall 
London, found that the plaintiff demiſed all the aforeſaid lands 
[and] tenements, except one parcel by * name, and that as to 
it he did not demiſe, and aſieſſed damages &c. And now in 
banc the plaintiff prayed judgment, but could not have it; 
but the Court adviſcd until next Term ; but the opinion was 
againſt the plaintiff, and thereſore it was put to arbitration 
in the next Term. See a ſimilar caſe, E. 21. E. 4. 3. and 
E. 22. 7. | 
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Browne 


[ 260. a, J 


3.Leon. 133. Hutton 24. 
Gold. 3. pl. 4. 


1 5. H. 7. S. a. 1.H.4.2.b. 
40. E. 3. 44. 5. H. 7. 37. 
14. H. 7. 26. a. 33. H. 6. 
35. a. 22. E. 3. Ceſſavit 
46. 43. E. 3. 15. b. 32, 
E. 3. Ceſſavit 24. 


Co. Lit. 344. b. Dy. 
217. pl. 62. 6. Co. 52. a. 


7. H. 7. 11. a. 34. H. 6. 41. 


2. Cro. 93. 
6. Co. 5 contra. 


Hob. 320. 

40.E.3. 28. 27.E.4. 10. 
19. 5. H. 7 27. 3. H.7- 
11. N. B. 36. b. 21. Eliz. 
364. a. 

{ 3. Mod. Ent. 180, 181. 
5. Com. Dig. 322. 1. Sid. 
93. Wats Comp. In- 
cumb. 299, 300, 301. 


In debt for rent of cer- 
tain land, proof of a 
demiſe in part only will 
not ſupport the decla- 
ration. 

[ Bendl. 177.] 

1. And. 13. j S. C. 
Mo. 8c. 

* | 260. b.] 
36. H. 6. 26. Dy. 299. 
I94.b. 2. Rol. Ab. 702. 
Dy. 44. a. 11 F. a. 21. E. 4 
22. 7. H. 6. 33. b. 29. H. 
8. 32. b. 16. H. 7. 3. b. 9. 
Co. 16. 12. E. 4 22. 6. 
E. 6. 57. 22 E. 4 2. B 
N. C. 190. 460. Dier, 
320. 10. E. 4 2. 

See note (a) to ſol. a 19. 
pl. 1 I. ante. Dougl. 668. 
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In Cos! Wa p'. 


Where the wardſhip of 
the body and land is 
ſevered, the land cannot 
be retained for the value 
of a marriage refuſed by 
the heir. And the ſta- 


tutes for the erection of 


the Court of Wa: ds give 
it power to rctain only 
for livery. 

27.H.8. 5. 10.H. 6. 20. 
40.Co.82. 14.Eliz. 306. 
b. 21. Aff 26. 7. H. 6. 
12.b. Br. Intruſ. 23. 21. 
Aſſ. 6 2. H. 7. 9. 21. E 4. 
43. 40 E 3.6. b. Dier, 
255. b. 9. E. 6. 28 a. 1. 
.net 6. 
H. 4. 6. Stat. A arlo. c. 7. 


2 E. 2. Action ſur tat. 
23. Merten, c. 6. 


10. H. 6. 20. b. 


| Wardſhip with all the 
other conſequences of 
feudal tænure was abo- 
liſhed by 12. Car 2. c. 24. 


The record of gif fria: 
may be a:icrded by the 
orginal record. 


See the record un the 
Book of Entr.es, tit. 
Part. t. on, fol 409. 

Dier, 265. 2 Car. Cro 54 
Dy. 78 pl. 43. 8 Co. 161, 
162. 8. Car. C:o. 278. 
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Browne a241i/t Coke. 


(23) 4 þ HE Queen granted the wardſhip of the body and 

marriage of the heir of her tenant to another, reſer- 
ving the land; and he tendered a marriage to the heir, who 
refuſed, and yet made an offer to the grantee of the value of 
the marriage, which he diſliked. And afterwards the heir 
came of full age, and offered to ſue out livery : and the gran- 
tes in the Court of Wards prayed that the land might be re- 
ſerved to him, and his uſe, as a gage or diſtreſs until ſatisfaction 
be made &c. And by the opinion of DYER and SAUNDERS, 
aſſiſtant counſellors to the Court, it ſhall neither to one uſe 
or the other; for the intereſt of the Queen in the marriage is 
out of and gone from her, and ſevered from the Court. And 
ſo would it be, if it were the caſe of a common guardian in 
chivalry when the wardihip of the body and marriage is 
ſevered from the wardſhip of the land: the retaining of the 
land is not given by the ſtatute of Marlebridge, and no power 


given in the ſtatutes for the erection of the Court of Wards 


and Liveries in 32. H. 8. c. 46.] and 33. [c. 22.] of retain- 
ing the land until the heir will compound with the Queen 
for his marriage, but only for the livery, But KayYLEway 
and NoweELL thought otherwiſe in the caſe above; and that 
their practice had been always otherwiſe; quod non credo, but 
the grantee ſhall be driven tv his writ de valore maritagu ox 


forisfafturg as the caſe is. 


—  — ——— - FA ut Onuw _ — 
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Wotton againſt Cooke and another. 


(24) A WRIT of partition was brought in the county 

of /Zarwick by Wotton againit Anthony Cooke and 
Temple, who appeared, and Temple confeſſed the partition, 
and judgment was given accordingly, but with a ftay of 
execution &. And Coke made title in ſeveralty to the 
entire land, and traverſed the ſuppoſal of the writ and count 
with an ab/que hoc, and the plaintiff maintained the writ and 


(24) H. 22. Joc. Rt. 188. B. R. Toa man v. ard, Palm. 404, 405. Lat. 58. ] in 2jedtione 
firme the rey) „K was right, 5. an acc of land; and the bill upon the file a c/fe of 


8 and tho | 


i 3 amended by the paper book. Another variance was an,ended, and 


th diſtiust:: Ken, where it was a paper book in the office of the clerk, all ſhall be 
amended by n, otharwiſe if it, were another paper book, and the bill upon the file ill. 


count, 


f 


: 
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eount, and this he prays may be inquired of by the country, Dy. 223. pl. 27. 1. Ro. 
and the aforeſaid Anthony likewiſe, therefore let twelve &c. 8 ef ray 
And in the record of ni prius this word © Anthony” by neg- Yelv. 109. 3. Cro. 776. 
ligence of the clerk of the treaſury was omitted in the joinder . Benz, 30 
of the iſſue, but the principal record was perfect, and beſides 

the jurata entered on the record of ni: prius was made be- 

tween IVitton plaintiff and Anthony Cooke and Peter Temple 

defendants, when Temple had made a confeſſion of the par- 

tition before, and ſo a ſtranger to the iſſue, And yet the writ 

of niſi prius was well enough; and the record which war- 

ranted it, g. the entry of the jury by the clerk of the juries, 

was well, s. between the plaintiff and Anthony Cooke only; and 

the record of ni prius as above, s. between the plaintiff and 

two * defendants, which was the miſtake of the clerk of the * [ 26 I, A. 1 
treaſury. (25) And notwithſtanding theſe defects in the 

record of ni prius, the iſſue was tried, and found for the 

plaintiff at i prius before DYER and BEN DTO Ws in laſt 

Lent. And now in arreſt of judgment theſe matters were 

moved by Coote's counſel, and it was well argued at bar and 

bench. And by the opinion of WELS, WesToN, and 

DYER, the verdict was well taken, and ſufficient authority 

given upon the ſaid tranſcript of the record to the Juſtices of 

niſi prius to take the verdict, for the above word aforgſaid 

cannot have any other intendment than to the ſubſtantive 

which is underſtood, 3. Anthony. And as for the other, as Air 6. 

well the very record as the writ of 7/7; prius declares in it- (Barnes, 4. Gilb. C. P. 
ſelf that the jury could not be againſt Temple, who had not 162, 163. 1. Com. Dig. 
joined any iſſue. And fuch miſtakes in the record of 10 EA 2 
prius have been many times amended, as 2. H. 4. [G. a. pl. 23.] Rep. 782. 3. Term Rep. 
and 5. E. 4. [15. b. pl. 7. ] but 11. H. 6. [11, a. pl. 26. 0 

8 8. Co. 162. Br. Amend - 
2 contra, (a) becauſe there the verdict was taken by the Jig ment, 27. F. Amend- 
tices of niſi prius of a thing which was nat in iſſue and war- _ E Rs 
ranted by the record of nift prius, although it was by the ori- Mo. 681. M 
ginal record. And ſee 2. R. 3. [II. a. pl. 24.] for a miſ- — 
priſion of the Court not amendable &c. But BROWNE againſt 

the opinion of the aforeſaid Judges; becauſe the power of 


the Juſtices of nit prius is reſtrained, and given by ſtatute 


Br. Amendment, y1, 


Note, if the record of % prizes be different from the original record, it ſhall be amended, 
for it is the fault of the clcrk. | | 


— — — ̃ 


»„é— — — 
— 


(a) In the later Editions, and in the laſt, Nil Prius comment gue il fuit per loriginal 
this ſentence by omiſſion ſtood thus unintel- | record, I have reſtored it from the Edit. of 
ligible, co gue ue fruit pris per les Fuſlices de | 1592, | I 


39 4 


aw 


L 261. a. 1 


If the defendant : in ap- 
peal of mur ler he found 
ilty of ma: flaughtcr, 
hether the King can 
pardon the burning in 
the hand, ques c. 


Cromp. 86. 9. Co. 68. 
P lo. 101. a. b. Pult.206. 
&. Co. 67. 


[ See ante, 205. b. pl. 6. 
note (a) Js 


1.Sid. 325. 5. Co. 50. b. 
3. EL 202. a. | 


LI. H. H. P. C. 449. ] 


[2. Hawk, P. C. 503— 
513. 555, 556. 3. P, 
Ws. 439. ] 

3. Cro. 455. Dy. 69. 
79. 225. 235- 323. 9- 
X 4 $6. B. 8. II. 6. 
20. a. Stam. 130 b. 9. 
7. 5. 3, K. * 
v1. . 4 73. 11. H. 4. 
16. a. 

4. Co. 39. b. 1. Bulſt. 


93- 
[ 2. Hawk. PL C. 259. ] 
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law to other Juſtices than the Juſtices of the Court out of 
which the record iſſues, therefore they cannot amend the 


record which was ſent to them from this Court of the 
Bench, 


Turner againſt Cuthbert Muſgrave. 


(26) IN APPEAL of death the plaintiff counted of a felony, 

and murder by lying in wait, aſſault, and malice pre- 
penſe and aforeti:ought &c. the defendant pleaded net guilty 
to the felony and murder &c. and by ni privs was found 
not guilty of the murder, but guilty of the death, s. of the fe- 
loaicus ſlaying &c. And now in the Queen's Bench it was 
doubted upcn this verdict, Whether the defendant ſhall be 
diicharged of the appeal, although he cannot read as a clerk, 
or not? And note, the verdict by the poffea was, © that the 
ce defendant is not guilty of the murder within mentioned &c. 
ce jn manner and form as the aforeſaid plaintiff hath within 
&« declared againſt him; but the ſaid jurors ſay, that the afore- 
&« ſaid defendant, on the day, year, and place within con- 


ec tained, feloniouſly ew the aforeſaid B. T. but not of his 


& malice aforethought, and afterwarus he demanded the book.“ 
But guere well, Whether the Queen can pardon the burning 
of the hand; for, the impriſonment ſhe cannot, becauſe it is the 
execution of the party in the appeal, and he ſhall be convi& 
without making purgation during his life. And ſee M. 13. 
of the preſent Queen | psf. fol. 304. b. pl. 56. J, that with- 
out this word murdered in the indictment he ſhall not be 
2djudged a murderer, although the words f malice aforc- 
« thought ard voluntarily and feimioufly flew” are in, by 
CATLYN. 


(26) Eaft. 34. Fliz. | ;. Cro. 276.] Het was appealed by the wife of roth of murder, 
the jury ſid, that he was not guilty in manner and form; and tle queſtion tl:cre was, 
Whiethcy they ought to put to the jury the man{laughter : and therefore FEXNER, Juſtice, 
was ſent to the ammon Plcas to know their opinions, who returned and ſaid that the j jury 
dug! not to be a{ked of it. Bur the Juttices aked, Whether he had fled for the fact, or 
not: And they ſaid, dot; and fo he was diſcharged; but it is otherwite in an indiftment 


for 10 urder. 


Fat. 2 Cur. B. R. 


SELLS W betk er che jurors oug hr to find the manſlaughter without the de- 
mand 07 mit ſpeciaily . 


[ Lat. 126. ] Bujage was ap Fpealed, for the murder of her huſband 


wth a quart pot, by the wi'e, and it was reſolved by the Cour:, that if the jury do not find 


him guiity of murder ny f y may of manſlaugnter; the reaſon by DoveRIiDGe, be- 
cauſe -Qurder includes waniane Her, 


Fitz, Monſtrans, 38. If « eler 


cor vict make his purgation, and afterwards is arraigned 


for tac felony, he may plcad 1 Purgation. 13. El. 304. La. 7. J 


(27) A MAN 


/ 


* (27) 
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MAN being ſeiſed of lands in a vill and in two 
| hamlets of the ſame vill, by his laſt will deviſed 
all his lands being in the vill, and in one of the two hamlets 
by name, and died. The opinion of ſeveral of the Judges 
was, that nothing of the land in the other hamlet thould pals ; 
for it is to be underſtood that the intent and meaning of the 
deviſor was, that no more ſhould paſs but that which he had 
expreſſed; but BROWNE ? contra, becauſe the principal vill 
comprehends all the hamlets, for a præcipe guod reddat ſhall 
be brought in the vill only for the land which lies in the 
hamlet, and if it be demanded in the vill, and alſo in the 
hamlet, the writ ſhall abate for being twice demanded. And 
this is true, but does not ap;ly to a will; and the naming of 
the one hamlet argues his intent fully &c. 


[ 261. b.] 


A man having lands in 
two hamiets within one 
vill, deviſes all his lands 
in the v.11 and in one of 
the hamlets by name; 
nothing in the other 
ſhall paſs. 


Hob. 173. 2. Cro. 72. 
Roll Contin. 275. 17. 
El.z. 342. b. Plow.173. 
Ow. 60, 61. 

2. E. 4. 27. 3. E, 4. 28. 
4. E. 4. 31. 7. E. 4. 18. 
22. H. 6. 7. 27. H. 6. 2. 
36. H. 6. 16. 46. E. 3. 
26. b. 11. H 7. 24 b. 
34 H. 6. 18. b. 8. E. 4. 
6 b. 10. H. 4 9. b 
9. E. 4. 36. a. 13. H. 7. 
17. b. 4t. C. 3. 23.4. 
25 

[ 3. P. Wms. 322. 2. 
Black. Rep. 975. 1301. 
2. Bac. Ab. 81, 82. ] 


(27) 32. or 33. Flix. Carter and Riſlye's Caſe | Ow. 84. Cro. Eliz. 208. 1. And. 24 2 
One had a manor-in a pariſh called Odiam, and other land. And he made a feoffment of ali 


his land in Oalam to the uſe of one and his heirs, and of his manor of Odlam to the uſe of 
another and his heirs, and it was adjudged that both uſes thould ſtand, by reaſon of the 
intent, for a general clauſe does not extend to thoſe things which are ſpecially comprized 
in it. | Cop. 600. ] 

Eaft 6. Fac. B. R. ꝙ Lee v. Ezre. The father made a feoffment in fee of certain land 
in ſuch a pariſh to his youngeſt ſon and his heirs, by deed, habend:m after the death of the 
feoffor, and made livery ſecundum formam Coarta', and fo all void: and afterwards having 
land in the ſame pariſh, he conveyed “ all bis lands in the ſame pariſh i» his eldeſt ſon, not de- 
66 __ to the youngeſt :** and adjudged, that the land intended for the youngeſt does not 

aſs, 
K Trin. 4. Jac. [ 2. Cro. 120. Noy, 1. ] Strect is a vill, and Walton is a vill, and both in 
the pariſh of rect; a fine is levied of © all his land zz Street; the land in Walton does not 
paſs. [Cruiſe Fines, 125. ] 

T. 3. Jac. B. R. [ Noy, 112.] it was reſolved in the caſe between Fitzwwi!/liams and Filze 
70il!11ams fon to & Milliam Fitzwwilltams, Lieutenant of Ireland, that if one deviſe all his 
jewels, goods, and plate, except the leaſes of Forrth, that by reafon of the exception all his 
other leaſes ſhal! paſs. 2dly, That under a deviſe by onc, of all his goods, leaſes ſhall paſs, 
L. Br, Cat. Ch. 17. 

East. 14. Eliz. ꝙ The Biſhop of Ely having manor of a | gp being parcel of the demeſnes, 


leaſed all his demeſnes of the manor, and in the fame leaſe granted the cuſtody of the park; 
the park itſeif ſhall not pais, 


_— 


— —— — TIT 
| A Caſe from Ireland. 
N Abbot and Convent made two ſeveral leaſes of J. leaſes for 31 years, 


— A 


28) 


two ſeveral parcels of land to two ſeveral perſons 
by indentures in the year of our Lord 1531 for the term of 
thirty-one years, both leaſes to commence and determine at 
one and the ſame time ; and afterwards in the year 1535 the 
ſucceſſor of the Abbot and Convent, reciting both the leaſes 
verbatim, made a new leaſe of both the ſaid parcels to another 
perſon in theſe words: © Know ye, that we the aforeſaid Abbot 
« and Convent, the ſaid thirty-one years being compleated 


and 


and four years after the 
beginning of that term 
makes a new leaſe by 
theſe words: „ E now 
ce that I, the aforeſaid 
«« 31 years being com- 
c pleted, have demiſed 
« and granted all the 
c premiſcs &c. abend 
6c et tenerd' from the day 
c of the making of theſe 
cc preſents, the term a- 
« foreſaid being finiſhe 


[ 261. b.] 


Fe ed, until &c.** Whe- 
therthis ſhall commence 
in computation till the 
expiration of the former 
teaſe, u. 

E words are blotted out 
in a deed by the grantce 
Limſelt after execution, 
though in a place not 
Material, it will make 
the deed void, 


f Jenk. c. 6 c. 3. S. C.] 
f Al. 76. ] Bridgm. 102, 
103. 

L 10. Vin. Ab. 333. ] 


JT. Lecn. 199. 23. El. 
379. a. 10. Car. Cro. 
399. 11. Co. 27. a. 5. 
Co. 1. Dy. 312. pl. 89. 
2. Kebl. 330. 1. Rol. 
Ab. 849. 50. 1. Ro. 
Rep. 40. 

{ 3. Bac. Ab. 425. ] 

[ Sec Dougl. 565. ] 
Perk. 22. b. Plow. 10. 
Þ;. 97. & 27. & 175. 
Perk. 122 10. Co. 92. b. 
T1. Co. 27. 3. Cro. 627. 
31. L Fe. timent,118, 
„ H. 7. 16. 14 . 


M. 8. 47 


[ 262. a.) 


Perk. 26. a. 


232. H. 6. 69. 


Co. Lit. 22 5. b. and 
note (1) there. Shep. 
Touch. 66. Bul. Ni. Pri. 
171, 172. 267. 3. Bac. 
Ab. 463. 4. Term Rep. 
320. 346. 


Faſter Term, 9. Queen Elizabeth. 


e and ended, have given and granted all the premiſes to the 
ce ſaid other perſon, to have and to hold from the day of the 
ce making of theſe preſents (the aforeſaid term being ended) 
© until the end of the term of thirty-one years then next 
© enſuing and fully to be compleated:“ the indenture of 


which, after the making, ſigning, and delivery thereof, was 


defaced and blotted in theſe words, From the day of the making 
F theſe preſents, but not in ſuch manner but that they might 
be read after a view of the counterpart of the indenture. And, 
Whether this leaſe ſhould take effect to commence the term 


of thir:t7-one years after whe end of the firſt thirty-one years, 


or imn:eviately after the making of the indenture? Alſo, 
Whether the indenture had loft the force of a deed by the 
defacing of theſe words, or not, was the gquære. (29) And 
by ihe g non of all the Juſtices of the Common Bench it 
ſhall begin to take cid in poſieſhon at the end of the former 
term, and not before; and this clauſe, “ from the day of the 
« making of theſe preſents,” is ouly declaratory of the former 
ſentence, which is obſcure to any intent; and if it were not 
ſo expounded the leſſee ſhould only have a leaſe for four years, 
which was not the intention of the parties as it ſeems. And 
every grant ſhall be expounded molt ſtrongly for the grantee 
&c. Wherefore &c. Ani 45 to the other point, it ſeemed to 
tines of the Juilices, that che indenture, + which is a deed, 
had lo! the force and validity thereof by this eraſure and 
blotting of the words, although it is not in any material 
place, * as in the ſubſtance of the things contained in the 
indenture ; for when one juror in a panel is withdrawn upon 
a challenge, the cuſtom is to ſtrike out the name with a pen 
and ink, and not to blot it ſo but that his name may be read 
well enough afterwards, and yet he is made to be no juror 
thereby, but withdrawn out of the panel, Wherefore &c. 
But BRow xE doubted thereof. But for the firſt opinion the 
Court of B. R. e contra. And as to the other point, S Au- 
DERS, Chicf Baron, and other Juſtices, 5. Dy ER and WES“Z 


(29) Eft. 8. Jac. C. B. Godb. 166.] The cafe was thus: One Cratock, leſſee for 100 
years, made a Jeaſe ro another for 49 Years, and afterwards made a leaſe to another © habend® 
&« {gr 21 years from the ond of the ſad term of 45 years, to begin and io br accompliſhed from 


— - 22 
© theſe pretears. 
of 


Ard it was clearly agreed, that this is a good leaſe in reverſion for 21 


vears, and the latter words void; or as COKE faid, the latter words ought to be conſtrued 
a future interctt preſently, and poſſeſſion ſhall be after the expiration of 40 years, and by 


the frſt words, And 
in this cate, vu, Ce 


the opinion of this Book was aſhrmed by COKE; and in WWarbertony 


Cate nt "a" 


7 pi FE : . 1 .- ? 1 1 * 3 — #2 « 
a6 4h C44 44d cf fait, but due did INC of 1295 ale 4 fait, 


ON, 


TON 
clari 
forc 


Faſter Term, 9. Queen Elizabeth. 


rox, afterwards, s. Eaſt. 10. Queen El:z. ſubſcribed, de- 
claring their opinions as above, 5. that the deed had loſt its 


force, being made by the leſſee himſelf &c, 


Arundell againſt Combe. 


HE condition of a bond was ſuch, that © whereas 

de one . S. is condemned in twenty pounds debt 
« in the Common Pleas at the ſuit of the obligęe, and whereas 
« alſo the ſaid J. S. hath exhibited a bill of complaint againſt 
« the ſaid obligee in the Mhitehall, if the ſaid J. S. do not 
« prove the material allegations therein contained to be true 
« by the utas of Saint Hilary next by witneſs or otherwiſe, 
« then if the ſaid F. S. his executors, or aligns, pay or cauſe 
« to be paid to the ſaid obligee the ſaid ſum of twenty pounds, 
that then &c.” and the date of the bond was the 19th of 
Hober in the 7th year of the preſent Queen, The defendant 
pleaded the death of the ſaid J. S. befare the faid utas, and 
after the making of the writing aforeſaid, g. on the 16th day 
of December in the 8th year at O. in the county of S. and 
this &c. And the plaintiff demurred. Sce 15. H. 7. 13. 
And it ſeemed by the opinion of the Court that it is prima 
facie a good plea. 


(39) T 


[ * 262. a.] 


The condition of a bond 
being chat “ if FJ. S. 
, prove not the ſuggeſ- 
« tion of a bill by the 
5 utas of Saint Hilary, 
ce then if he or his ex- 
ecutors pay twenty 
«© pounds &c. the death 
of F- & before the utasg 
is a good plea in bar. 


Co. Lit. 206. a. 3. Cro. 
398. Mo 432. Poph. 
48. 
14. E. 4. 3. a. 38. H. 6, 
2. b. ; | 
15. H. 7. 4. 2. b. 2. Ca. 
79. b. 8. E. 4. 21. a. 


[ Freem. 269. Raym 
415. 2. Mod. 202. 3. 
Mod. 234. Com. Dig. 
Condition, (D. 1.) Bac. 
Condition, (Q. 1.) Shep. 
Touch. 153. ] | 


(30) Mr. Corbet, in his lecture in Furyival”s Inn 2. Aug. 1632, took this diſtinftion, wiz. 
When by an act executed both conditions become impoſſible, as in the 5. of Coke [fol. 2 1. b. J. 
Lung bter's Caſe, there the failing of one diſcharges the others alſo. And to that purpoſe he 


cited theſe caſes following: 


Trin. 2. Fac. Rol. 16 16. $ Dade u. Nubye, in an action of debt, that if the defendant [do not} 
ay ſuch a ſum on ſuch a dap, or fail to pay it three days afterwards, that he ſhould render 
imſelf to priſon : the obligee died before the firſt day, adjudged that till it is broken. So in 
Crop and Beddinficld”s Caſe it was likewiſe reſolved M. 34. El. C. B. [ ;. Cro. 277. Mo. 35. 
8. Jac, B. R. ꝙ Sir James Skidmore. When two things are dependant upon each other, 
there by the act of God preventing one both are diſcharged ; otherwiſe &c. 
l. 2. Car. Rot. $58. Wood's Caſe | 1. Jo. 171, Palm. 513. ] J. & deviſed to his wife one 
hundred pounds to be paid on ſuch a day, and if then it be not paid, that his executors ſhould 
pay her two hundred pounds at ſuch a day rhen to come: the wife died before the firſt days 


the executors are diſcharged. 
TY Clecve's Caſe, Rot. 1227. 


_— — ——”——————— . ——— 


(31) FT was moved in the Star-chamber for the Almoner, 

that if a man who is a felo de ſe has a + debt upon a 
contract, and not by ſpecialty, Whether he ſhall forfeit it to 
the Queen with his other goods and chattels, or not, becauſe 


+ Orig. debtor. 


the 


— — 


— 


A debt on ſimple con- 
tract is not forſeited 
with the goods and chat - 
tels of a felo de ſe. 


Mo. 204. 4. Co. 95. a. 
18. E. 2. Avowry, 223. 


229. Ig Aſſ. 1. Stamf. 
188. 30. E. 3. 4. 28. 
E. 3. 92. a. 29. Aſſ. 63. 


— — — — — 


[ 262. 4.J 


49. E. 3. 5. a. 50.-Aſſ. 1. 
5. 3. E. 3. Coron. 343. 
6. H. 4. 6. b. 1. Inſt. 


328. Wentw. 23. 


[ Cro. El. 203. Ow. 22. 


72. Co. 2. 1.Hawk.P.C. 
703. 


In falſe judgment on a 
writ of r:zht cloſe in an- 


cient demeſne, non ſum 


infermatus bt ing pleaded, 
the Court reverſed the 
judgment on theſe er- 
rors aſſ gned: 1. That 
in the ſtile of the Court 
no mention is made be- 
for: wit judges. 2. No 
officer is natued in the 
award, or the return of 
the ſuramons. 3. No 
day pre ſixed to the te- 
nant in the ſummons, 
but ad proximam curiam. 
& TI -i;ant viithin age 
made aticrney. 5. No 
Waris T1 ally ty en- 
tt ret! . 1 f. fl 6. No 
na. oi em., re- 
tu ecd 7. I chan w. the 
in ge and y deicent 
ouſt ed + f age. 8 That 
the Court bolow refuſed 
to rec-.ve a demurrer. 


Dy 268. pl. 17. Noy, 
74. pl. 322. Ow. 50. 


Eaſter Term, 9. Queen Elizabeth. 


the debtor ſhall be driven from his law againſt the Queen; 


and by the opinion of both the Juſtices this debt ſhall not be 


forfeited. Simile E. 16. E. 4. 7. [ 4. b. pl. 9. 


* Trinity Term, 
9. Queen Elizabeth. 


(32) A WRIT of falſe judgment was ſued laſt Term out 
of Chancery, returnable in the Bench this Term, 
of a judgment in the Court of Godmarnche/ter, which is an- 
cient demeſne, and parce] of the poſſeſſions of the duchy of 
Lancaſter, upon a writ of right cloſe proſecuted there in the 
rature of a writ cf aiel. And the ſheriff came thither to the 
court, but the ſuitors there refuſed to make a record thereof, 
but wc'ild adviſe &c. And in the mean time an injunction 
was ſued out of che duchy chamber at /Yeftininſter directed to 
the party plaintiff, his coui:ſcilors, and aitornies, and alſo to 
the ſheriff, to ſurceaſe from proſecuting or making execution 
or return of the writ upon pain of two hundred pounds, but 
notwithſtanding this the ſheriff returned the writ as above; 
upon which return ifſu:d a ditringas ſectatores returnable the 
laſt day of this Term. And becauſe the ſuitors who refuſed 
to maxe the record wer:: ſeven in number, and named by their 
proper names in the return of the ſheriff, therefore the gif 
tringas iſſued againſt tuule ſeven only although there were 
mote ſuitors chere: and theſe ſeven might bring in and avow 
the return of the record; and on the octave of Saint Michael 


following ſix of them appeared, and the ſeventh was fick even 


21. E. 3. 61. Faux ſudg- 
ment, 8. 12. H. 4. 23. 
I. E. 3. 9.40.2. 26. F. 3. 
61. 9. K. 3. 26. 2. E. 3. 
36. 31. F. 3. Faux Juꝗg - 
ment, 28. 


to death, and they prayed that the Court would receive the 
record from the hands of them ſix, and produced the record 
in court; but the Court would not, but awarded a new diſ- 
tringas againit them all ſeven, returnable Cras Martini; and 
the iſſues of thoſe ſix who appeared were ſaved. And in the 
mean time the ſuit in the duchy chamber was di continued, 
and one of the plaintifts in the falſe judgment, 3. Tryce, who 
formerly appeared, was nonſuited and ſevered by award, and 

MW the 


me o 
infan! 
athg: 


Was; 


made 
holde 
in th 
there 
na it 
ALXT 
tent 
5th] 
man 
pear 
iS r. 
dyin 
and 

the 


of 2 


Trinity Term, 9. Queen Elizabeth. 


me others received to proſecute by award becauſe he was vn 
infant. And in Hilary Term, in the 19th year, errors were 
aſſigned on this judgment. (33) The firſt defect or error 
was, becauſe that in th? ſtile cf tne Court no mention was 
made before what bailifs, ſuitors, or judges, the Court was 
helden. 


in the awarding of the precept of ſumn:ons, nor in the return 


2dly, Alſo no miniſter or under-bailiff is named 


thereof. 3% Alſo no day certain s prefixed to the te- 
na it when hc all appear iv the ſummons, but generally a: tae 
next court. 4thly, Alſo the appointing of an attorney by the 
tenant who appeared to be within the age of twenty - one years. 
Sthly, Alſo no warrant of attorney (a) is entered for the de- 
mandants, although the record makes mention that they ap- 
peared by attorney. Gthly, Alſc no names of the ſummoners 
is returned. 7thly, Alſo where the tenant (Y) ſhewed a 
dying ſeiſed, and a deſcent to him of the land from his father, 
and being within the age of * twenty-one years prayed that 
the parol ſhould demur in the plea which was in the nature 
of a writ of aiel, he was ouſted of his prayer, and compelled 
by the Court to anſwer. ' Sthly, Alſo the refuſal to receive 
any demurrer in law in this Court, although the plea be in- 
ſufficient. And to theſe errors aſſigned, the attorney for the 
defendant who was C. pleaded nn ſum informatus, upon 
which the Court proceeded to the examination of the errors 
above. And by good conſideration the judgment was re- 
verſed this Term. And although the cuſtom were in the 
Court as is ſuppoſed in the record, that an infant there im- 
pleaded of the age of ſixteen years, or more, ſhall be driven 
to anſwer without having the parol demur, yet it ſeems that 
inaſmuch as the defendant hath not maintained that cuſtom 
here in the Bench, which would be iſſuable and tried by the 
country, the Court here ought not to have regard to the 
faid cuſtom, which is erroneous at common law ; and al- 
though by the cuſtom he is competent at the age of ſixteen 
years to make alienation of his land, yet ſhall he not by that 
be driven to anfwer to a præcipe guod reddat at ſuch an age 
by . 9. + E. 3. 21. And afterwards the judgment was 


—— 


[ 262. b.] 


3-E. 3.9. 1. H. 2. 113 


20. E. 4. 2. 40. E. 4. 
16. 3. H. 6. 16. 48. 
D 34. B. 
12.4, N. B. 2. b. Ja. 
' IO. £71. 1. Cro. 154, 


[ Cewp. 21. Str. 563.] 
[ 1. Hen. Bl. 75. ] 


3. Cro. 105. 19. H. 6. 
67. 41. E. 3. 12. 3.H.4. 
10. 7. H. 4. 4. 16. 8. 
H. 4. 345. 1. H. 7. 13. 
15. H. 7. 14. 11. H. 4. 
44. 88. 14. H. 4. 16. 
Dy. 180. a. 22 ö a. 2 30. b. 
330. pl. 18. Bridg. 74. 


1263.4. 
6. Co. 4. 


Pal. 228 


[ Kobinſ, Gavelk. 22 1. J 


3. Jac. Cro. 80. Perk, 
435. Deer. 301. pl. 48. 
21. E.4. 24. 11. H. 4.33. 
5. H. 7. 31. a. 37. H. 6. 5. 
39. E. 3. 2 9. E. 3. 38. 
H. 9.414. 11. H. 4. 
39.4. 31. EZ. Age, 35. 


T. 9. E 3. 22. b. pl. 15. 


(a) By iS. EI. c. 1;. no judgment after 
verdickt thal) be ſtayed or reverted for want | 42. 
of any werrant of attorney; but now ice 
28. Cco. 3. c. 80. § 1. 13. & 19. and for 


320, 321. 


wa 
2mendinent of recviils aftcr eriovr brouzslt 
W T1 

ſee Daugl. 114. 3. Pur. 2 73. 1. Term Rzp. 


| pl, 23. 


783. 3. Term Rep. 659. 749. 1. Com. Pig. 


\-(6) But the para All not demur for the 
nonage of the demantant in a writ of ayel. 
1300th Fecal Act. 1 2. 


Inſt. 291. Arte, 137, 


reverted, 


- purchaſcs lands to them 


[ 263. a. I Trinity Term, 9: Queen Elizabeth. 


29. E. 3. f. 1. E. 3. 10. reverſed, and that the plaintiff ſhould be reſtored to all tliat 
e which he had loſt by reaſon of che judgment aforeſaid, but᷑ by 
that he could not recover coſts or damages of any ſuit in 
the one court or the other; and the ſuitors aforeſaid in miſe- 
ricordid aſſeſſed by the Juſtices at ſeven pounds, v7z. each 
twenty ſhillings. See other defects and errors in this caſe 


#2. 13. [23 Eliz. fol. [373. pl. 13. pot. ] 


Eſtoſt's Caſe. 


A. with his wife and B. (34) A HUSBAND and wife and a third perſon purchaſed 


tho touect £ and &. land to them, and to the heirs of the huſband, and 


B. releaſes to A. only. of the third perſon ; the third perſon releaſed to the huſband 
The wife takes nothing 


in B.'s moiety. But .4 only, and without mention of his heirs, all the right, eſtate, 
takes a fee though there title, intereſt, and demand which he had, or which he and 
was no mention of his 


heirs, for his intereit his heirs might claim in the ſaid land &c. And afterwards 


before was a fee ſimple. the huſband and wife made a leaſe for years of all the land, 
Secus had ſuch releaſe 


been to the wife, who rendering a rent to them and the heirs of the huſband : and 


Rad only a life eſtate. afterwards the huſband died; and for the moiety of the rent 
Hi. 10. El. Bendl. Rep. 


132. Benl.195. 1. And being in arrcar after the death of the huſband his heir diſ- 
45. 8. —. adjudged ac- trained on the leflee, and he brought replevin. And in the 
125 avowry the caſe appeared, upon waich there was a demurrer. 
And the caſe was argued at the Bar, and in the next Hilary 
Term it was argued at the Bench by all the four Juſtices in 
11. R. Remitter, 12. 9. R 5 > * the B 1 
L u. K 3. Cui n day: and Bar bam began at the Bar. And by the opi 
in Vita, 20. 40. Aff. 7. nion of all the Juſtices both points of the caſe were ruled 
35. All. 18. Pu. 149. b. for the heir for the moicty of the rent, 5. firſt, that the relcaſe 


made to the huſband only ſhould enure to him alone, and not 


45. E. z. 5. b. 4. H. 6. 20. 


N Rep. fol. 43. b. to his wife: and ſecondly, that there was no need to have the 
words His heirs in the releaſe, but that all the moicty, eſtate, 


Contin. 473. 19. H. 6. and intereſt that the releaſor had, veſted, and was tranſmitted 
17. a. 22. Lit. pag. 304. 


Fitz. 305. Cro. 129. 
pl. 27. Dy. 319. Roll 


in foe Gmnte 
37. H. 8. E. N. C. 296. into the perſon of che huſband in fee ſimple „ becauſe he had 
Alienation, 31. Lit.qb7. a fee ſimple in the entire land at the time of the releaſe made, 
Br. Releaſe, 96. | ; : | 
ſo that it could not enure to make or enlarge the eſtate to 
[ 262. b. him who had equal intereſt and ® eftate with Rim who made the 
releaſe. But if the releaſe had been made to the wife, there ic 
a would have been neceſſary to have words to her «irs, becauſe {! 
Lit. 465. 304. 4 f. Aſſ. 7. HIER 7 1 ine 
43. 46. E. 3 174. 19. had before in jointure only an eſtate for the torm of her life, 
22 Br. Walt. Wherefore &e. And the grounds of the diverſity of re- 
leaſes were ſearched for in Littletan's Tenures in the three 
chapters, 5s. of *I cnants in Common, Releaſes, and Confir- 


mations g 


Trinity Term, 9. Queen Elizabeth: 

ations ; and the books of 40. E. 3. [41. pl. 21.] in Mar- 
rant id Charte, 46. E. 3. [17.2.] in Waſte, & 19. Hen. 6. 
{ 16. b. pl. 37. ] in the Aſſiſe at Hertſord; and 33. H. 6. 
C4. & 5. pl. 14-] in the Joint-tenancy in a manor to which 


an hundred was appendent, & 10. E. 4. [Z. pl. 6.] for the 
Feoffment between Coparceners, &c. 


. * * „ 
* ———— CY — ——— 


Dame Arundel againſt the Earl of pembroke. 


36) DowWER was brought by Dame Arundel, late wife 

of Sir Thomas Arundel (who was attainted of fe- 
lony in the time of Ed. 6. upon the ſtatute of 1. Z. 6. c. 12. 
and title to dower ſaved to his wife by act of parliament), 
againſt the Earl of Pembroke in Shafton, who made default 
after appearance. And before judgment a termor of a com- 
mon inn in S. prayed to be received by the ſtatute of 
Glouceſter, c. 11. and ſhewed a leaſe by indenture made by 
the ſaid huſband after the coverture to one whoſe aſſignee he 
is, and ſhewed the attainder of the felony in conſpiring to 
the death of J. late duke of Northumberland, being one of 
the privy council of the late King Ed. 6. firſt by the verdict 
before commiſſioners of oyer and terminer, and afterwards a 
confimation of it by act of parliament &c. And that the 
King Edward 6. granted a commiſſion under the ſeal of the 
Court of Augmentations to aſſign the third part of the land 
of the ſaid Sir T. to his ſaid wife in dower and that by vir- 
tue of that commiſſion the third part of the rent referved 
upon the ſaid leaſe of the aforeſaid common inn was aſſigned 
to her. (37) And alſo that afterwards the ſaid King, re— 
citing the ſaid commiſſion and aſſignment, by his letters pa- 
tent under the great ſeal of England ratified and confirmed 
the eſtate of the faid dame in her dower &c. And ſhewed 
further the agreement and acceptance of the wife thereof; 
and concluded that the ſaid plca is by colluion and fraud 
between the demandant and tenant to make him loſe his 
term, Wherefore &c. And by the opinion of the Court 
this matter is inſufficient, firſt, Becauſe the Court of Aug - 
mentations (a) had not any power to aſlion dower to the de- 
mandant, or to any other wife, but that cught to be againit 


BY. OP , 
— 


— 
—— — — 


—— ——ñ—ÿͥ— — äWd- 


— 


a) Thu court, erected Sy 27. H. 8. c. 21. was 


— — - 


difkoived 1. r. le. . 


F 263. b. | 


[Co. Lit. 9. b. 18 5, 186. 
193. 273. b. 274. Cilb. 
Ten. 67. Shep. Touch. 


324. J 


The King grants a com - 
miſſion out of the Court 
of Augmentations to af- 
ſign to the wife of an at- 
tainted perſon the third 
part of the lands of her 
huſband. Aſſignment 
by the commiſſioners of 
the third part of the rent 
ot an houſe, though con- 
firnied by the King and 
accepted by the widow, 
is bad, as not purſuing 
the authority,which was 
only to aſſign lands, and 
the confirmation of the 
King cannot make that 
good which was merely 
void. Nor has that Court 
any power to aſſign 
dower at all to the de- 
mandant; it ſhould be 
in Chancery. 


[ 3. Vin. Ab. 421.] 


See the record of this 
caſc, N. E. tit. Dower, 
Pl. 6. to. 173. 


[ 2. Term Rep. 169. 
Cowp.29. 1. Term Rep. 
705. 1. Hen. Black. 155. 
2. Br. Ch. Caſ. 662. 3. 
Term Rep. 665. 
Ras. Dower, 6. Dy. 97. b. 
40. b. Litt. 55. 2. Inſt. 
322, 323. 

Co. Lit. fol. 340. 24. b. 
26. Af. 41. 2. Cro. 81. 


Poſt. 326. 
„ . 7 
7. H. 6. z. Perk. 0% 


63, 69. 8 R. 2. Dower 
184. 6. E,. 3. 60. 8. Co. 
52. B. Dower, 62. 


. Co. 16, 17. 26. H. 8. 
a. 3. E. . 3. v. . 
4. JO. 


4 9:06. 2.539 


37» 38. 45. 
7. 10. Lea. 


1 r V2 \O 


— no — CCD ERS 


Co 12. 


ths 


Stat. de Gloſter, ca. 11. 
21. H. 8. c. 15. 
[Cowp. 482. Dougl. 53. 
1. Term Rep. ys. ] 
Raſt. fol. 137. 2. Keb. 
429. 14.27. H 6. 4. 7. 
3. 3.7. 9. 17. J. H. 7. 
11. Plow. 399. Dy. 
292. pl. 70. Mo. 733. 
R. 157. 1. Keb. 912. 


[ Cf reſce:t by 2 termor 
ſee Booth Real Ac. G,. 


5. Com. Dig. 30 1. and 


fee Salk. 291. pl. 31.] 
* 264. a.] 


„* — x 


nn 1 0 


In Chancery. 
SOMERSET. 


A woman copyholder 
for Life marries ; the te- 
verſion aiter the death, 
ſurrender, or forfe.tnre 
of the wife, is granted 
to A. F. and C. ſucceſ- 
ſively accordirg to the 
cuſtom. 'i he huſband 
furrenders to ... wh 1s 
admitted and des. B. 


dies C. has no right, as 


the wite may claim after 
her huſband's death, till 
which time the lord may 
retain it as occupant; 
But if they releaſe all 
her intereſt to C. the 
lord is bound to receive 
him. 


30. H. 3. B. N. C. 140. 
Dy. 361. Perk. 117. 
2. Rol. Ab. 1 50. 1. Sty. 
275. 1. Cro. 205. 1. 
Rol. Ab. 504. Mo. 753. 
9. Co. 107.a. Poſtca, 
321, 322. 


{ Gilb, Ten. 240. Lex 
Cuſtum. 137. Co. Lit. 
39. b. and note (2) there. 
2a. Com. Dig. 500. 2. 
Bl. Rep, 1046. ] 


4. Co. 28. b. 23. Perk. 
612. 2. Keb. 824. 


[And ſee 5. Burr. 2764. 
1. Term Rep. oo. 2. 
Term Rep. 197. 435. ] 


Trinity Term, 9. Queen Elizabeth. 
the King in the Chancery &c. Alſo the aſſignment of the 
rent is not warranted by the commiſſion &c. and then the 
confirmation cannot make that good and legal wliich was 
merely void &,. Vet if there was good matter to bar the 
demandant of her dower by any matter happening after title 
to dower; the termor ſhould be well received in this action 


to ſhew it for the ſafety of his term. And afterwards judg- 
ment was given for the demandant, but with ſtay of execution, 


becauſe the Court * would adviſe till the next Term; when 
it was awarded to the demandant; 


—,, nne 


Roſwell's Caſe. 


WOMAN, tenant for term of life of a copyhold 
parcel of the manor of Torels Preſton, took an 
huſband, and the reverſion of the ſaid copyhold was granted 
to tkree for the term of their lives ſucceſſively, according to 
the cuſtom of the manor, And afterwards the huſband of the 
ſ:id woman made a ſurrender” to the uſe of the firſt of the 
ſaid reverſioners for the term of his life, to whom the lord 
granted it by copy alſo for the term of his life, and ſo he was 
admitted tenant; and afterwards he died, and the ſecond in 
reverſion likewiſe: and the third (living the huſband; and his 
wife who made no furrender) prayed to be admitted to the 
copyhold : and his copy was,“ when it ſhall fall in after the 
« death, ſurrender, or forfeiture of the wife,” who was in poſ- 
ſeſſion. Jure, Whether he ſha!l have his prayer de jure, 
or not? And it feemed to many of the Judzes and Serjcants 
that he ſhall not have it; for living the wife ſhe has right to 
the copyhold by plaint in the nature of a cui in vita, or by 
entry after the death of her huſband; for ſhe'never made any 
ſurreader, or committed any forfeiture, ſo that the reverſion 
could take effect; but the lord may retain it in his own hands 
or diſpoſal during the life of the huſband as an occupant, 
But the caſe was farther, that the huſband and wife would 
releaſe all the right of the wife to the ſurviving reverſioner 
and the lord would not receive it, or hold a court for it. 
Quære, Whether he ſhall not be bound in conſcience to do 


(38) 


(38) Hi. 2. Car. B. R. in Stacte's Caſe, [Lat. 182.) DopERIHD GE held an opinion, that 
a copy holder has an intereſt in the rolls of the court, as well as the lord, for it is his evidence, 
And the lord cannot deny the copyhelder acceſs to the 705, | 2. Black, Rep. 1039, 1051, 
2. Term. Rep. 141, 242. } 


it? 


it? 
ord 


(4 
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Trinity Term, 9. Queen Elizabeth. 


it? But in the next Michaelmas Term it was decreed and 
ordered, that the lord ſhould hold his court, &c. or avoid the 


poſſeſſion. 


— . — 


(39) T HE new affignment in treſpaſs guare clauſum fregit, 
Oc. was thus, 5. In one acre of land or meadow 


« lying in a certain ſield in S. aſoreſaic, called Northfied, Ic.“ 
And to this the defendant, as to the aforeſaid treſpaſs newly 
aſſigned in the aforeſaid acre of land, pleaded not guilty. And 
for this uncertainty of land or meadow of the new aſſignment, 
and without any abuttals or name to the acre, and alſo the 
replication to the acre of land only, the jury at bar was diſ- 
charged by the opinion of the Court, for the aſſignment ought 
to have been without any * or,” c. and the plaintiff might 
have the two acres, one of land, and the other of meadow. &c. 
and no abuttal is ſet out; and beſides the replication is not 


full, &c. 


* Horneby againſt Clifton. 


USBAND and wife were termors of a houſe in 
Fleet-flreet, called the Three Cones, for many 


years: the huſband alone by indenture made a leaſe of it for 


(49) 


part 


[ 264. a- ] 


A new aſſignment in 
one acre cf land or mea- 
dow, is void for uncer- 
tainty ; and defendant 
mulſt give a name to the 
place or abuttals. 

An. Ben, 21. S. C. 
(Benl. 1/7. S. C.] 
ULI. And. 31. ] 

2. And. 103. Dy. 161. 
267. 4. Co. 62. a. 11. 
Co. 55. Co. Lit. 47. 
27. H. 8. 7. 14. H. 8. 
4. a. 34. b. 9. H. 7. 
6 b. 15. E. 4. 23. 20. 
E. 4. 9. b. 22. E. 4. 17.4. 
Dy. 254. b. 7. E. 6. 27. a. 
7. H. 6. C. a. 7. . 4. 10. 
$4. 27. H. 4. 1. 

{ Er. Treſpaſs, 203. 5. 
Bac. Ab. 214. 6. Mod. 
117. ] 


— . . — 


2—»„—ͤ̃ 


[ 264. b.] 


If a man demiſes a bouſe 
ard ſhops excepting the 


ſhops, this is 4 void SX 


ception. 


(40) 19. Eli. B. R. Dowel's caſe in cjectione firme [Cro. El. 6. 3. Leon. 64.) A. de- 
miſed all hig lands in Laudburſi except the manor of He:bey, and had no other land tacre 


adjudged on great argument that the manor paſſed. 


One leaſed a houſe with the chambers, kitchen, garden, and curtelage, except the gar- 
den; it is a good exception, as BENDLOWES ſaid was adjudged in 2. Eux. for the meation- 
ing of them is but r and then it is no other than as if he had leaſed the meſſuage 


exccpting ont chamber. 


Trin. 3 Jac. C. 3. Þ Miller w. Pratt, in treſpaſs in lands in Broad Hembury 
vonſture, the caſe was, A leſſee for ninety- nine years, if three other 


in De- 
rſons ſhould fo 


long live, granted the repcments aforeſaid, and tnhey are his eſtate and term, reſerving 
one moicty thereof to himſelf for his life; reſolved by the ourt, 1ſt, That the exception 
of the moiety is repugnant and void. So if I grant twenty acres, reſerving one acre or 
ten acres, for the exception is part of that which is cxpreſsly named before, bur if I grant 
a manor or a cloſe excepting one ac.e, that is good, for the gratitee has a manor and a 
cloſe notwithſtanding. 2dly, It was reſalved, that although the exception was only for life, 
ſtill it is void, 3 the grantee has not any certainty left to hin, but only a poſſibility: 
otherwiſe, if the exception had been but for two or three years; and judgment was given 
accordingly. It is entered 2. Fac. Rat. —. So 13. & 14. Elix. Kot. 3057. Micb. 

Hil. 19. Jac. C. B. +$ Maydew, parſon of Blac# den, v. I eaæly, in debt on bond for the 
performance of covenants, where it was that the defendant ſhould py rhe rent reſerved 
out of the rectory aforeſaid : and upon order made by the Lord Hobart, with conſent of 


parties, that this iſſue ſhould be tried in London, whether there had been payment of the 

rent or not; he ſaid that it might be tried in London, becauſe the payment was not local, 

for all the glebe was excepted our of the leaſe, aud then, although the parſonage was in 

the county of Vilis, nevertheleſs for that the reve was excepted, there might be payment 
3 


3 


[ 264. b. ] Trinity Term, 9. Queen Elizabeth. 


Sce this caſe in Harper's part of the years by theſe words, 3. “ the meſſuage or tene- 


Rep. fol. 2. b. 1. And. ; 
* Bendl. 181. © ment in Flect-/treet called the Three Cones, with all the 


2. 6. E. 3. 22. E. 3. © chambers, cellars, and ſhops, &c. excepting and reſerviug 


8. . $7. . A 
Ro. 7 io kh * « to the huſband by name the ſhops for his own and ſole uſe 


Ab. 454. 7. Co. Lit. cc and occupation.“ And within the term the huſband died, 


47. a. 


27. H. 8. 5. 43. E. z. and the wife ſurvivor entered upon the leſſee in the ſhops; 
T0. b. 47. F. 3. 22. and was re- ouſted, and brought an ejectione firmie; and the 
2. H. 4. 19. 37. AT f . | 

11. 7. H. 6. 2. Dy. defendant pleaded that he did not eject &c. and this cafe was 


3 9 N — all found by a ſpecial verdict in Guildball this Term; and in 


22. E. 3. 3. Br. Reſer - the Michaelmas following, the caſe was moved by BARHAM, 
Ea h. n bt Be Serjeant, to have judgment for the plainif to 


b. 31. H. 8. 45. a. recover her term in the ſhops. And WEH ON thought that 
10. L. 4 18. b. 21. 


H. 6. 25. Sce there. {he ſhould have it, for he thought that the exception and 


= 5 % n wy 4 reſervation of the ſhops touched upon the whole leaſe, and 


Pio. 524. b. 153. a. 1712, the ſhops were not leaſed: but DYER 7 contra; for it appears 
png by expreſs words before that the ſhops were leaſed generally, 
and this refervation or exception is only ſpecial and tempo- 
rary, 5. during the occupation and uſe of the lefſor himſelf, 
according to 3. H. 6. 53. [45. a. pl. 21.] where the trees 
were not merely excepted out of the leaſe, but that it ſhauld 
be lawful for the leſſor to eut down, give, and fell the trees, 
&xc. Alſo note above, the exception and reſervation is 
made to the huſband leſſor by his name, s. John Horneby 
only, without ſaying, to his executors or his aſſigns, &c. 
3 Alſo note, the exception of the ſhops is of all the ſhops, which 
261. Shep. Touch. 75, is directly contrary to the premiſes of the leaſe of them; 
76, 77. 3: Com. Dig. therefore it is a void exception. And fo at length were the 


332. and Vin. Reſerva- 2 
tion, T. per tot.] opinions of the other Judges (a). 


* 

in any place; and if the glebe had been demiſed, notwithſtanding, by conſent of parties the 
pay ment might be tried in London. ad, It was agreed, that if a parſon leaſe a parſonage 
excepting the glebe, it is void; and a feoffment of a manor, excepting the demeſnes. 

Trin. 36. Eliz. B. R. Rot. 767. Leigh v. Shaw [Ow. 20. Cro. Eliz. 372. J, in giectione 
firme for a chamber, a leaſe was made of the rectory of Chink/ord in EH, and of the glebe 
except the parſonage-houſe, ſaving and allowing to the leſſee a chamber over the parlour ; 
it was adjudged a god leaſe of the chamber to the leſſec, for as by an exception a man ma 
except a thing ſo that it ſhall be intended never to have been leaſed or granted, ſo hers 


when he ſaid, except the parſonage-houſe, ſaving and allowing to the leſſce a chamber, this 
faving makes the chamber as if it had never been excepted. 


— 


(a) See 19. Vin. 128. marg. note to pl. 7. | ly; and ſee 4. Mod. 11. and 1. Show. 32- 
and And, and Benl. who repert it different- 15 ? * 


(41) A 


Trinity Term, 9. Queen Elizabeth. 


(41) A MAN deviſed his lands of ſocage tenure to be 

fold by his executors, and that the money thence 
coming ſhould be diſpoſed of in legacies ſpecially expreſſed 
in the ſame will; and one of the legatees, after the proving 
of the will, ſued in the court chriſtian for the legacy. Wohe- 
ther a prohibition lies in this caſe, was moved. And as it 
ſeemed to CaATLYN, DYER, and SAUNDERS, it does not lie, 
becauſe the money was aſſets in the hands of the executors, 
and there is no remedy for the legacy in the temporal court. 
Yet BENnDLOWEs ſaid, that it was otherwiſe done before this 
in one caſe. See thereof M. 5. P. and M. fol. 151. num. 5 


Arn 


n 


* Michaelmas Term, 
9. and 10. Queen Elizabeth. 


(1) A JURY of Middleſex was called in the Bench, the 

firſt day of Term, and ſome appeared, and ſome 
did not, ſo that there was not a full jury: and neither the 
defendant nor his attorney came ; and thereupon the plaintiff 
prayed that an inqueſt ſnould be awarded by default. And 
by the opinion of WELsH and Dryer, his prayer ſhall be 
granted; and to this LEONARD the Cuſtos Brevium agreed, 
and all the Prothonotaries. And of this there are many pre- 
cedents; for the parties are demandable before the Jury, and 
if the plaintiff make default, he ſhall be non-ſuited; and if 
the defendant make default, the Jury ſhall be awarded by 
default, whether they appear or not. Vide librum Intrati- 
onum divers precedents accordingly, 3. that the plaintiff offered 
himſelf on the fourth day againſt the defendant &c. ad audi- 
end jurat” patriæ in quam ſe peſuit Sc. fol. 249. [ 66. a.] 
But WESTON and HARPER e contra, and HAYwood and 
others, in B. R. 


(C2 


2 (2) IN 


I 264. b.] 


A prohibition will not 
lie to the court chriſtian 
in a ſuit for a legacy to 
be paid out of money 
ariſing from lands devi- 
ſed to be ſold by the 
executors for that pur- 
poſe. 

1. Cro. 396. v. Ro. Ab. 
920. G. 9. 1. Brn, 
. „ 
Aſſets inter mains, 2. 
2. H. 4. 22. a. 9. E. 4. 
47. Execute, 37. Dy. 
310. Jen. Cent. 4. ca. 
87. Plow. 543. 2. Keb. 
841. Nat. Bre. 43, 44- 
Keiiw. 44. Hob. 26g. 
15. H. 7.12. Pal. 120. 
1. Bulſtr. 154. R. 101. 
Mo. 858. 1. Leon. 225. 
[ Cro. Jac. 279. 3. Bac. 
Ab. 459. 3. Salk. 223. 
1. Sid. 46. Br. Ch. Caſ. 
Appendix, 574. Cowp. 
284. 1. Hen. Bl. 111. 
note. ] 


* 


(266. 4. 1 


The parties at the trial 
are demandable firſt, 
and on default plaintiff 
ſhall be non-ſuited, or 
inqueſt awarded by de- 
fault againſt the defen- 
dant, though a full juty 
do not appear. 


Ry 
Dy. 99. 


t2. El, 286. a. 44. 
Dy. 214. b. 223. 


[See Com. Dig. Pleadet 
(X 2.). | 


265. a.] Michaelmas Term, 9. and 10. Queen Elizabeth. 


In accourt defendant (2) IN account againſt one as receiver, he [plaintiff 
having waged his law | : . ; 
-e counted of the receipt of divers ſums, ſome by his 


it of part, and contels own hands, and ſome by other hands. The defendant, as to 
the action for that, but 


perforin it for the rei- the ſums by the plaintiff's own hands, pleaded ne ungues re- 


due, yet he may waive ,.,7-,,- &c. and pri . : ke ad 
the whale, and pl. ad to prift to make his law; and as to 


the country. he pleaded to the country, and day given him for his law 
5. Bac. Ab. 429. ] until another Term: at which day the defendant, for part 


12. E. 3 47, 48. Dy. of the ſums of which he had pleaded his law, would have 
2:. 1 181; . 23- 8 


143. 2 Ro. Ab. 199. VWaived his law, and confeſſed the action of it, and as to the 


14. Fl. 3. 19 + 1% reſidue would have performed his law. And Whether he 
E 4. 8 a. B. Ley Ga- 


ger, 54. 2. El. 193. b. might do that without the plaintiff's conſent, the Court much 
1 = py 10 MG doubted : but by the advice of the Court he waived his whole 
00 7. 4 a 2 5 1 plea of law with the conſent of the plaintiff, and pleaded to 
26. Dy. 101. 76 Te country ne ungues ſou receiver pur accompt render, priſt, 
f 15. Vin. Ab. 79.] and hadit: therefore gere the law in the caſe, But after- 

wards in this Term, by the opinion of the Court except 


HARPER, he could not have the confeſſion allowed. 


The juſtices ought to (3) IF the Juſtices of peace, at their meeting in Eaſter 


certify the rates ot fer- ſeſſions, or within ſix weeks after Eaſter, agree and 
vants* wages accu ding 


to 5. El. c. 4. F. 15. alow the rates of wages of ſervants to continue for the 
though they cont. nue uin: f 1 8 

ene eee ing year as they were the year preceding without any 
preceding year. alteration or change; Whether they are bound to certify 
Jenk. Cent. 6. c. f. S. C. theſe their opinions or reſolutions into the (4) Chancery 


efore the 12th of Fry, under the penalty of ten pounds, 
\ 265, b. according to the ſtatute of the gth year of the preſent * 
| Queen (c. 4. F. 15.] or not? quzre well as to that branch of 
the itatute, which fee. And by the better opinion at Ser- 
gent Inn, the words and ſpirit of the act being well con- 
ſidered, the Juſtices ought to make the certificate, &c. 


— 
8 
142 — tt. — Ct — H — 

— — — — 


(a) B12 by 1. Nic. c. 5. 5. 8. they need 
not cerfify chem into chances if thev be 


tl, fection, but they ſhall be Kept among 
procl img 4 4ccurdl ne 0 i410 cis on: OZ dae | 


the records of the county UT Tov nc porte. 


mo — 2 tH WW 2 + ans» 


Lord Cobham's Cate. 
In debt againib a peer at (4) THE Lr 4 Cobham was ſued by one in debt, and they 


th. err ng; jara: 2 ; 
NE were at iſſue, and a verire facias returned ſerved, 


de on the panel, 5 and thereupon proceſs continued until the diftrinzas jura- 


tarigmm * 
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torum : and now the plairſtiff perceiving that the array and not pray a we. fa. de 
panel were to be quaſhed by challenge by the pcer, becauſe [But ſee Jenk. c. 1. e. 


[ 265. b.] 


no (a) knight was returned on the panel, prayed a ve. fa. de 19. 21. Vin. 225.] 
| | bx} „ 27. H. 8. 22 Plow. 
novo; and by the opinion of the Court he ſhall not have it, 117. Dy. 107. b. 246. 


for there can be no better form of writ awarded to the ſheriff B. N. O. 221: 328. 465. 


than the firſt. 


— 


— 


4. El. 208, b. 2 R. 
Abr. 637. 1. Inſt. 156. 


— 


(a) Now by 
challenge ſhall 


2 ——_—_—_..—_ 


24. Geo. 2. c. 18. F. 4. no | in ſuch panel, or any array quaſhed by reaſon 
be taken to any panel of | of any ſuch challenge, any law, uſage, or 


jurors for want of a knight's being returned | cuſtom, to the contrary notwithſtanding. 


i » 1 
————— A 


Temple againſt Cooke and Wotton. 


(5) SIR EDWARD BELKNAP was ſeiſed in fee of the 
manor of Baſſet with the appurtenances, and pur- 

chaſed certain freeholds of ſome free-tenants within the ſaid 
manor, which lay ſcattered in the common fields of Baſſet, 
intermixt with the demeſne lands of the manor, and other 
lands of copyholders and tenants at will, and for years, parcel 
of the ſaid manor; all which demeſne lands, frecholds, copy- 
holds, and tenures at will, were encloſed within one ring 
fence, or hedge with a ditch and quickſet, fo that it is not 
certainly known what quantity or number of acres, nor 
where they lie, which were purchaſed. And he died without 
heir of his body, and his three ſiſters were his next heirs, aud 
married to Sir A. Coke, Sir E. Wotton, and Dannet; and 
Sir E. Wotton and Sir A. Cooke purchaſed another ſimilar 
freehold of Saint- John; and Sir A. Cooke ſurvived; and the 
ſhare of Dannet was ſold to one Temple, who brought his 
writ of partition againſt Coke and Wotton the ſon, of the 
manor of Baſſet, with the appurtenances only; Motton con- 
feſſed partition; Cooke made a title to the part of Darnet, 
which the plaintiff had purchaſed, and traverſed the tenure 
per indiviſum and in common, which was found againſt him, 
and judgment thereupon given that partition ſhould be made 
of the manar wich the appurtenances ; and a writ directed to 
the ſheriff to make partition accordingly. (6) And Sir 
A. Cooke ſhewed to the ſheriff and jury this matter of the 
purchaſe of the ſaid freehold, which is not parcel of the 
manor, and admoniſhed them to take great care how they 
made partition of all the contents within the uttermoſt ring, 
or hedge, leſt they ſhould offend againſt their warrant and 


303 oath z 


* 


WARR. 


One tenant in common 
of a manor purchaſes 
lands freehold, ſo inter- 
mixed with the de- 
me ſnes as not eaſy to be 
known ; on a writ of 
partition againſt him he 
is to ſhew to the jury 
the bounds of his frec- 
hold; but if no one 
ſhew them, and they 
make partition as wel 
as they can, it is ſuti- 
cient. 


Jenk. c. 6. c. 4. S. C. 


Dy. 260. b. 4. Co. 70. 
Co. Lit. 233. b. 


4. H. 7. 9. 


5. Co. 6. 
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oath ; but did not ſhew any certainty of the ſaid lands pur- 
chaſed, nor how far the extent and limits of the ſaid manor 
reached; upon which the Jury were in great doubt what 
they ought to do. And now, Whether the defendant, who 
put in this caveat or cavilling to the inqueſt, ought by law to 
* [ 266. a. | make a full ſhewing of where the lands newly purchaſed * 
lie, and how much they are, or the plaintiff ſhould ſhew the 
extent and quantity of the manor to the jurors, was doubted 
by the counſel on both ſides, for upon this doubt the Jury, 
being charged to make partition, and having a reſpite from 
the ſheriff for fourteen days, did nothing at all; for one of 
them, named //yval, at the day appointed for them to give 
their verdict, made default ; whereupon the ſheriff returned 
a (a) ſine of forty ſhillings, with the reſt of the uncertainty 
and difliculty of the matter above, and further on account of 
the ſhortneſs of the time he could not execute that writ. 
And by the opinion of the major part of the Judges of each 
Bench, the defendant, s. Cooke, ought to ſhew the cer- 
tainty or number of acres of 'the land purchaſed &c. For 
the Jury ſhall be diſcharged in conſcience if they make par- 
Ta. Crompt. Pract. 315. tition of ſo much as can be preſumed, and known by pre- 


5. Com. Dig. 311. 3. ſumptives and veriſimilitudes, that it is the manor. And al- 
Bac. Ab. 212. Imp. | 


r 


Sheriff, 471.] though none of the parties had given evidence, yet are they 
10. Aſſ. 21. compellable to make partition at their peril; and the law and N 
3 the Court of neceſſity muſt be obeyed. Quære well of this | 


return, and the aſſeſſment of the fine by the ſheriff. 


8 8 DO * * a — * 
(a) If a juror in a leet departs without | ſteward, 8. Co. 38. b. And ſee ib. 41. 
giving his verdict he ſhall be fined by the 


A ceſtuy que uſe before (7) A CESTUY QUE USE in fee of lands and tenements to 
27. H. 8.' procured his 


NS bs ae. the value of one hundred pounds per annum, mar- 
eſtate to him and his ried in 22. H. 8. And after the eſpouſals the huſband, at the 
wife of part of the lands 


in uſe, and after that requeſt of the friends and parents of the wife, cauſed the 


year died ſeiſed of the fegffees to execute an eſtate to him and his wife, and to the 
reſidue. Whether tak- 


ing her eſtate therein is heirs of the huſband, of lands and tenements to the value of 2 


a bar of the wadow“'s twenty pounds per annum. And afterwards he purchaſed 
dower without an ex- | 


preſs averraentthatſuch more lands and tenements. And after the ſtatute of 27. H. 8, 
eſtate was ſor her qoin- [c. Io. ] the huſband died ſeiſed of all the reſidues; and the 


ture, gru&re, | 
8. EL 243. a. 6. E wife took the rents and profits of the ſaid lands and tenements 
228. 3. Dy. 220 Pl. 12, to the value bi twenty pounds by the year, agreeing to hex 


eſtate 
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eſtate therein. And afterwards ſhe brought a writ of dower 
for the third part of the reſidue of all the lands and tenements 
&c. And in the deed of the eſtate which ſhe took jointly 
with her huſband, no word is there contained that it was for 
zointure, or for dower of the wife. Whether this matter 
generally alleged without averment that it was for jointure 
or for dower, ſhall be a bar to the dower or not, quzre well, 
for the words of the ſtatute of 27. are expreſsly for the 
jointure of the wife. 


. 


Wyke's Caſe. 


(8) IN the city of Glouceſter are two ſheriffs by their 

charter, and one of them was ſued with two other 
perſons in a writ of entry in the quibus; and upon the origi- 
nal writ the ſheriffs returned the ſummons againſt the two, 
but for the ſheriff whoſe name was Wykes, they returned 
that he was the ſame perſon as was ſued, and therefore he 
could not ſummon himſelf : and upon this return the tenants 
all appeared by attornies, and pleaded to iſſae, which was 
tried for the demandant at the laſt aſſizes; and now in arreſt 
of judgment this matter * was objected, &c. See H. 18. 
H. 8. fol. 5. [M. 19. H. 8. 3. a. pl. 16.] by the opinion of 
FiTZHERBERT, that the ſheriff ſhall be amerced for ſuch 
return, becauſe he may ſummon himſelf, Quæ re. 


[ 206. A. 1 
Dy. 337. pl. 17. 


4. Co. 1. 


To a writ of entry, that 
the ſheriff is defendant, 
and cannot ſummon 
himſelf, is a good re- 
turn. 

1. And. 10. | 

[ Bendl. 146.] S. C. 
N. Ben. 39. ] ] 


29. H. 6 13. 11. 8. H. 6. 
12. 29. a. 12. H. 4. 24. 
18. E. 4. 7. 21. H. 6. 
10. b. Dy. 188. 5. 
H. 8. 3. a. 10. H. 8, 
3.21. 34. H. 6. 16. 29. 
8. H. 6. 12. 19. 

[ Dalt. Sheriff, 153. 19. 
Vin. Ab. 444.] 


*. 266. b.] 


(8) And as to the ſummoning of the within- named Thomas IWykes, I certify to the 
within- named Juſtices, that the ſaid Thomas li ye and I Thomas Y, ſheriff for the + 
city of Glouceſler, am one and the ſame, and not other or different, and therefore I the 
aforeſaid Thomas, and Hugh Hyde the other ſheriff of rhe city aforeſaid, cannot ſummon my- 
ſelf according to the exigency of that writ. And this was adjudged a good return. 


+ Orig. comitat'. 


j 


PPP —— OO Dn—_— 


Sanders againſt Spencer. 


(9) O * I Seencer, an innkeeper of Bradetcay, was ſued in 

an action upon the law and cuſtom of the realm, 
by one Sanders, for a piece of cloth ſtolen out of the inn by 
ſome delinquents. And he for his excuſe ſhewed that he 


(9) II. 3 H. 4. Rot. 15. Mill”. 
to warrant goods of his gueſt. So EA. g. If. 4. Rot. 69. 


nn. Py 


Woncks rx. 

If an holt requires hi; 
gueſt to lock up his 
goods in ſuch a cham- 
ber, or he will Got war- 
rant their ſafety, and the 
gue:t ſuffers them to he 
open in an outer court, 
the hoſt is not liable if 
they are ſtolen. 


By the law of the land a common innkeeper ts bound 
Midi”, Action for two horſes, 


M. 13. H. 4. Rot. 6. Erwrr' Will Career wirf. R Aci de Croydon, innkeeper, for a horſe. 


30 4 


gave 


[ 266. b 


22. H. 6. 98. b. 9. H. 6. 
45. 8. Co. 32 a. 3. 
Keble, 73. 8. E. 2. 
Detinue, 59. Mo. 65. 
S. 22. 20. 6. $2. 4 
Mar. 158. b. 42. E 3. 
11. a. Co. 4. 84. a. 2. 
H. 4. 7. 6 42. Aſſ. 17. 
Mo. 79. pl. 342. 

{ 1. Danv. 17. Bul. Ni. 
Pr. 73. 1. Salk. 18. and 
ſee 5. Term Rep. 273. 


In an action againſt an 
innkeeper for goods ſto- 
len our of his inn, the 
declaration muſt ſhew 
that he kept a common 
Inn. 

LI. Danv. 18. 5. Com. 
Dig. 210, 211. and ſce 
Bac. Tit. Innkeeper (C) 
per tot*. ] 


A. builds a ſhop on a 
waſte in the king's ma- 
nor, and pays no rent; 
the king grants the ma. 
nor to B. who neither 
enters nor takes rent for 
the ſhop. A. dies in 
poſſt ſſion, his ſon en- 
ters. This is no deſcent. 
(17. Vin. Ab. 217. 
Prerog. Regis, c. 13. 1. 
H. 7. 5. N. B. 4. a. 6. 
Co 30. a. 3. H. 6. Co- 
lour, 2. 2. Aff. 24. 28. 
H. 8. 24. 6. Co. gy. b. 
19. H. 6.21. 22. E. 4. 
13. Lit. pl. 387. Plow. 
Queries, fol. 27. b. Fitz. 
4- 
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gave warning to the plaintiff that he ſhould lay his goods in 


packs in a certain chamber within the inn, under a Jock and 
key provided for that purpoſe, and that if he would do ſo he 
would undertake to warrant them ſafe, otherwiſe not; but he, 
notwithitanding the ſaid admonition, laid them in an outer 
court at Jarge, where they were ſtolen by the default of the 
plaintiff himſelf, &c. upon which the plaintiff demurred in 
law. And the opinion of the Court was againſt the plaintiff, 

And note, that it was not contained in the writ, nor in 
the count, that the defendant kept a comaion inn, &c, 
Therefore by 11. H. 4. [45. a. pl. 18.] and by the practice 
in all the entries in the New Book of Entries, it is bad. 


(10) THE Queen was ſeiſed of the manor of Beverley in 

the county of York in fee in right of the crown. 
A ſtranger erected a ſhop in a vacant plot of the manor, and 
took the profits thereof, without paying any rent to the 
Queen for the ſhop: and afterwards the Queen granted the 
manor in fee to the Ear} of Leiceſſer, and he never entered 


into the ſhop, or took any rent for it. And afterwards the 
occupier of the ſhop died in poſſeſſion, and his ſon entered. 


Whether he ſhall be adjudged in by deſcent or not, was the 
queſtion. It ſeemed to Wurpbox, SAUNDERS, DYER, 
ard CATLYN, that it is not a deſcent ; but Maxnwoop and 
WRA, Serjeants, 2 contra. 


(10) If the king be ſeiſed of a manor, and A. intrude into an acre parcel thereof, and 
build a houſe, and afterwards the king aliene the manor to B. and 4, continue, and die, it 
ſcemed to Plowden in his 381. 1373. query, that by the intrußon and building he hath 
not gained any eſtate in pofleiſion. | . 

12 31. El. B. K. Rot. Brry v. Robert Goodman | Ow. 95. 2. Lcon. 147. J. 4. intrudes 
upon the king; the king grants it to B.; A. continues in poſſeinon, and dies feiſed, Whe— 
ther that tolls the entry of B.? And the better opinion is, that it docs nut toll it, for the 
Court gave a day to COKE (ho argucd that the entry was tolled,) to thew caufe why judg- 
ment ſhould not be given againſt him. | | 

M. 37. and 38. EZ. B. R. It was agreed upon evidence that the lord miglit here grant 
over his intereſt without entry upon the occupier; but if he had entgreu, and the other 
continued in poſſcihon, it is otherwiſe, for then it is diſſeiſin. 


The lord having let one 
hundred years pat> 
without claiming his 
villom, or huis iffuc, cane 

alter that ſcize them. 


Butler againſt Crouch. 
1 EM. That one Butler, of the county of Glouce/t+r, 


made an entry into certain lands and tenements 
of I. Crouch, of the county of S»me»ſet, as into lands pur- 


chaſed 


(11) 
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chaſed by his villein, and thereof made a leaſe for a term of 
years to his ſervant, who entered, and was ejected by Crouch, 
azainſt whom he brought an eje7ione firme in B. R. in the 
county of Somerſet. And Crouch pleaded not guilty. And 
in this Term a ſubſtantial Jury of the county of Somerſet of 
Eſquires and Gentlemen were charged upon this iſſue; and 
upon the evidence this doubt was raiſed, That if there be 
grandfather, father, and ſon, and the grandfather is a villein 
regardant, and the father departs out of the manor, and re- 
mains ſo without returning to the manor for the ſpace of 
ſixty years, and dies without any ſeizure by him, or without 
doing any villein-ſervice, and in the foreign place hath iſiue 
the ſon, who alſo lives there where his father died for forty 
years and more, and is there holden to be and reputed a 
freeman, without any ſeizure of his body, or any claim made 
by the lord, * ſo that the writ de nativo habende fails by 
reaſon of the limitation [by ſtat. 32. H. 8. c. 2.] (but guere 
this), Whether now he be ſeizable by the lord as villein or 
not. And it was holden by the opinion of the Court there 
that he is not; and this in favor of liberty. Yet guere well 
thereof by 8 AUNDERS, Chief Baron, and DyER, Chief Fuſ- 
tice of the Bench. And afterwards the verdict upon the 
iſſue above paſſed for Crouch againſt the plaintiff, See more 
thereof E. 11. of the preſent Queen, between -Fleyer and 
Crouch, fol. 283. [Pf.] 


— 


— . ²˙— - 


Landewibrevye College Caſe. 


(12) KING Ed. 1. in the 12th year of his reign, granted 
| to Thomas Beale, then Biſhop of Saint David's, 
and his ſucceſſors, the advowſon of thirty-four churches 
witain his dioceſe in Hales to be holden of him and his heirs, 
ſo that the ſaid Biſhop and his ſucceſſors might appropriate 
them or any of them to their church of Saint David's and 
Aberguilly, or make and annex prebends of them to their 
ſaid churches of Saint D. and A. as ſeemed moſt convenient 
to them. And three years after that the Biſhop, by conſent 
of the King (as the Biſhop in his inſtrument affirmed), and 
of the Chapter of Saint D. erected and cite\liſked a college 
or collegiate church, and whatever the folemnity of 2 coll-ge 
required he ſupplied by his own authority in Landeꝛvibret ye, 
| being 


[ 266. b.] 


Dy. 283. pl. TH 


I * 265-2. ] 


Fitz. Nat. 97. 

Raſt. Limit. 3 

4. Co. 11, Inſt. 118. 
1. Rol. Ab. 408. 


[Of villenage and its 
abolition ſee 2. Bl. Com. 


93—96.] 


Edw. 1. having granted 
advowſons to the Biſhop 
of Saint David's, to ap- 
propriate to his faid 
church of Saint D. or 
armex prebends to it, 
the. biſhop eres with 
conſent of the King a 
college in L. one of the 
advuivicns, and appro- 
priates .others ſor pre- 
bends anpexed to this 


new erection: and they 


Continue io till the time 
Cc Ed. 6. This ſoun- 
dation, though not pur- 
ſuing the original grant, 
is a college within 1. 
„ 

Jenk. Cent. 6. c. 7. 
d. C.] 


1267. a.] 


4 Co. 107. Hob. 123 
Dy. 287. Plow. 499 
2. Keble, 167. Pal 


125. I. Ro. Rep. 463. 


Dy. 81. pl. 64. 
Raſt. Monaſt. 13. 


* [ 267. b. | 


&- Co. 107, 108. 
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being one of the ſaid thirty-four churches. And ordained 
alſo thirteen ſecular canons there, 5. five prieſts, four deacons, 
and four ſub-deacons, and annexed and appropriated thirteen 
of the ſaid churches to the faid thirteen canons, and made 
them prebends and prebendaries :—and the profits of the church 


of Landewibrevye he divided by appropriation after the death 


of one Serlon Clark, then incumbent thereof, in common 
between the prebendaries reſident; and reſerved to the 
Biſhop himſelf and his ſucceſſors, as to the Dean, a place 
and ſtall in the choir and chapter; and alſo viſitations and 
corrections, as in the church of Saint David's was accuſ- 
tomed. And after that, 5. in the 18th year of Ed. 1. he 
appropriated to the faid deanery one other of the ſaid thirty- 
four churches, s. Lannarthe, cum capella de Lanina, by the 
aſſent of the King. And after that, King Ed. 3. reciting 
the ſaid erection and foundation of the college and all other 
the premiſes (wich ſome doubt of the validity thereof), granted 
by his letters patent, and confirmed all and ſingular thereof to 
him who was then Biſhop, and to his ſucceſſors for ever, the 
ſtatute of mortmain or any other ſtatute to the contrary, or 
that the faid college was creed and founded, and the appro- 
priations and writings aforeſaid were given without the 


King's licence (as was faid), nou ob/tante (a) : and fo has 


Landewibrevye continued, and been taken to be a college in 
all points, till in the 2d year of Z4. 6, (13) And now 
whether it be given by the act of 1. Ed. 6. [c. 14.] to the 
King as a college, or not, * was the queſtion in the exche- 
quer. And by the civilians a college is defined to be 
4 Societas plurium corporum inter ſe diſtantium, et dicitur 
&« collegium proprie cum ſimul habitant, quoniam ſimul colli- 
« guntur, et collegium cenſtituitur in ecclaſid vel per privi— 
« legium conceſſum a ſuperiore paſt fundatam ecclefiam, vel ſi 
« principio fuit ordinatum quod eceleſia eſſet collegiata, vel 
« fi longo tempore vixerint collegialiter, et ſunt in quaſi poſe 
“ ſeſſione collegii; item eccleſ:a poteſt fieri collegiata cum con- 
& ſenſu epiſcopi et patroni.“ Alſo the ſtatute of 1. Ed. 6. 
[c. 14. ] ſays, © al! manner of colleges &c.” and that the 
Commiſſioners ſhould have authority to eſtabliſh a vicar in 
every college being a pariſh-church Sc. And afterwards, s. 


(a) By 1. WI. ant . ſeſſ. 2. c. 2. $. 12. | be allowed, but that the ſame ſhall be holden 


3 


it is enacted, that from and after that feſſion void, and of no effect, except a diſpenſation 


of parliament no (diſpenſation by x92 9/2178 ſhal be allowed of in ſuch ſtatute, &c. But 


of or to any Nature or any part thereof mall] ee 2, and. 3. 7, 3. e. 37. and 1, Bac. Ab. 353. 


Lil 


Michaelmas Term, 9. and 10. Queen Elizabeth. 


in this Term, it was reſolved by the opinion of all the Juſtices 
of both Benches except HARPER, that it ſhall be taken as a 
college, and given by the ſtatute to the King. See H. 6. 
and 7. E. 6. fol. 8 1. for the college of Gray/tock in Cum- 
Lerland. 


(14) T RESPASS guare clauſum fregit at South- Killy- 

worth, and fiſhed in his ſeveral fiſhery there &c, 
and made an aſſault upon the plaintiff, and beat him &c, 
The defendant as to the aſſault and battery pleaded not 
guilty, and pleaded a bar to the reſidue ; to which the plain- 
tiff made a new aſſignment, ſaying, that the cloſe aforeſaid, 
and the ſaid place in which &c. were four acres of meadow 
called B. in South-K. aforeſaid, and a ſeveral fiſhery in the 
water of Avon at South-K. aforeſaid, on the eaſt fide of the 
aforeſaid four acres of meadow, other than in the bar &c, 
To which the defendant pleaded in bar and faid, that he was 
ſeiſed at the time of the treſpaſs &c. of the manor of Stanford 
and Downe upon Avon in the county of Northampton, and of 
and in the ſeveral fiſhery in the water of Avon on the eaſt 
fide of the aforeſaid four acres of meadow called B. running 
as well in South-X. aforeſaid as in the aforeſaid manor of &. 
and D. in the ſaid county of M; and preſcribed to have a 
ſeveral fiſhery in the ſaid water of Avon at South-K. afore- 
ſaid, as appurtenant to the ſaid manor of S. and D. and alſo 
to go upon the ſaid meadow to draw the nets when he fiſned 
there. And the plaintiff traverſed the preſoription in both 
points upon which they are at iſſue. And Whether the trial 
thereof ſhall be by men of both counties was doubted; but 
for the iſſue of not guilty it is clearly to be tried in the 
county of Leice/ter : and by the opinion of the Court, the 
other iſſue ſhall be tried by both counties. See p22. fol. 


316. b. pl. 4.) 


— — Ä — — — 


Warneford's Caſe. 


HE Queen's tenant in capite, his ſon and heir 
apparent being of the age of ſeven years, is im- 
pleaded by divers ſeveral perſons in divers courts for great 
| damages 


(i5) T 


[ 267. b. ] 


Lx1icesTER. 

In treſpaſs, defendant 
pleads a fiſhery in one 
county and preſcribes to 
draw his nets on plain- 
tiff's ſoil in another; 
this ſhall be tried by 
viſne of both counties. 


[27. Vin. Ab. 105.] 


Dy. 16 1. pl.46. 264. 39. 
27. H. 8. 7. 22. E. 4. 50, 
27. H. þ. 47. b. 


1. Keble, 290. 


8. E. 4. 18. 19. Br. Viſne 
86. 10. E. 4. 10. 2. H. 7. 


3. 4 H. 7. 18. Cro. 149. 


pl. 34. 


The king's tenant is. 
cafite to defraud the 
executions of cr:d.tors 
mace a feoffment con- 


[ 268. a. 


cdi tioned ſor redemption: 
this being found by of. 
fice, and no intent.on to 
defraud the king, the 
heir ſhall not be in ward. 


Beginning antea, 193. a. 
10. Co. 57. a. 


Dy. 294,295 


34. H. S. c. 5. Raft. Wils. 
3. 1. Ro. Ab. 408. (E). 3. 
10. Co. 56, 57. 47. 


6. Co. 76. a. 
Shep. Touch. 66.) 
Wardſhip abol:ſhed by 
12. Car. 2. c. 24 ] 


In falſe judgment on a 
writ of r:igut cluſe in 
ancient demeſne, the 
wru tq the ſher.ff was, 
Ec that he record the 
& plaint which ts in the 
c fame court; and bid, 
for the plaint is deter 
mined by the jucg.vent. 
Tenant retufing to ap- 
pear, but ſcen in court, 
cannot be efſa:ned. 

Dy. 262. 


Dy. 224. pl. 27. 4 E.. 
27. 11. H. G. 53. 


FBocth Real Act. 222. 
2. Wil. 165. 


Michaelmas Term, 9. and 10. Queen Elizabeth. 


damages and ſums of money, and fearing the “ hindrance 
and impoveriſhment of himſelf, his wife, and children, by the 
extent and charge, and incumbrance of his lands for exe- 
cution of the ſaid ſums, enfeoffed divers perſons on condition 
that when he or his heirs ſhould pay to the feoffees thirty 


pounds, or obtain two acquittances for ſo much, then they 


ſhould make ſuch feoffments, and to ſuch uſes, as he or his 
heirs ſhould limit or appoint, or otherwiſe the feoffment, 
charter, and livery ſhould be void. And this feoffment and 
intent is found by mandamus returned into the Chancery, 
and that there is no other cauſe, intent, or colluſion, g. to 
defraud the Queen, her heirs and ſucceſſors of the wardſhip 
of the heir or land &c. and that he was dead, his heir within 
age: guere, Whether the Queen ſhall have the wardſhip of 
any of them upon this office, in the Court of Wards? And 
in the next Term it was holden by the counſellors in the 
Court of Wards, that the + Queen hath no title to the ward- 
ſhip of the body or lands in the caſe : and fo it was ordered 
and decreed in the Court of Wards. 


+ Orig. recgn', 


Herford againſt Winde, widow, 


(16) AJEMORAN DUM, That Robert Her ford brought 
a writ of right cloſe directed to the bailiffs of the 
vill of Ounceſter in the county of Huntingdon againſt Dorothy 


[Vinde, wido:s, in the 18th year of Hen. 8. proteſting in the 
nature of an aſliſe of mort Panceftor, s. of the death of his 


father: and upon a return of a jury and ſummons of the 
party the made default, whereupon the plaintiff alleging the 
cuſtom there uſed from time whereto memory ran not, that 
tue tenant ſhould have three ſunmonſes and three defaults 
allowed him, and alſo as many diſtreſſes and defaults, and then 
the enqueſt to be taken by default if the tenant do not ap- 
pear, or otherwiſe if he be ſeen perſonally in court, and will 
not appear when he is called, a ſimilar order. And before 
the lait diſtreſs ſhe was ſeen in the court, but refuſed to ap- 
pear, and after that ſhe would have eſſoined by attorney, 
but was rejected in that, becauſe ſhe was ſeen in court: and 


ſo the enqueſt was taxen by default, and found all the three 


points 


Micbaelmas Term, 9. and 10. Queen Elizabeth. 


points for the demandant, and damages and coſts. (17) And 
after great deliberation, judgment was given for the demand- 
ant, whereupon the widow brought a writ of falſe judgment 
directed to Robert Apriſe, Eſq. ſheriff of Huntingdon, bearing 
teſte 20th of May, anno 20. H. 8. which writ was defective 
as it ſeems, for it was © recordari facias loquelam que EST in 
ce eadem curid, where it ſhould have been FUIT; and alſo 
in the laſt clauſe there wanted et aliud breve, teſte : which writ 
was returned that the fleward, the bailiffs, and four ſuitors, 
(naming all their names) were preſent in the court when the 
ſheriff came to return the plea, and required fight of it, and 
that the feward and the bailiffs denied it, omitting the ſuitors, 
anſwering in Engliſh, viz. « The King's noble progenitors 
©« have granted to us by letters patent that no ſheriff ſhall 
« ſerve any “* manner of procels, writs, or warrants within this 
© his lordſhip, nor none ought to be ſued here but ſuch as be 
« directed to the bailiffs of the lordſhip for the time being, 
« and therefore content yourſelf, you ſhall view or record no 
« plaint hanging or determined in this court &c,” Which 
words in Engliſh are not expreſſed in the plea roll, in which 
roll the refuſal of the ſuitors is expreſsly mentioned as well as 
of the ſteward and bailiffs. And upon this a diſtreſs was 
awarded to the ſheriff only againſt the four ſuitors by name 
with a ſummons againſt tne party, and an alias & pluries 
with continuances, that he did nothing therein, nor ſent back 
And in /ichaelinas Term, 21. H. 8. 
Rot. 740. the writ was returned ſerved, and the record 
brought in by the four ſuitors only into the common pleas, 
and entered verbatim, but nothing further was done, nor any 
error or defect in the record aſſigned. 


the writ, for one year. 


— — — ————————————————————— — 

(18) THE King, lord of a tenure in capite, meine, and 
tenant by knight-ſervice; the nant held alſo 
other lands of the King as of the Duchy of Cornwall by 
knight-ſervice. The King granted the Duchy to his eldeſt 
ſon together with the wardſhip and marriage &c. non ob/tante 
the King's prerogative. The meſne died, his heir within 
age, and in ward to the King: the tenant died, his heir being 
within age, the King ſhall have the prerogative of the body 
and marriage of him by reaſon of ward, notwithſtanding the 


grant 


[ 268. a.] 


F. Nat. 18.d. 10. H. 7. 2. 


[See ante, 164. pl. 58. 


Ante, 26x. 


[ * 268. b. J 


Dy. 250. pl. 86 262 
pl. 32. 1. E. 3. 9, 10 


Where gene ral words in 
the king's patents ſhall | 
not have ſpecial intend= | 
ment. 
; 17. Vin. 134—139.] 
43. Li. Aff 15. B. Pa- 
tente, 32. 39. Plow. 234. 
334. Dav. 57. b. 

Dier 286. a. 13. E. 4. 
Io. b. 2. Ro. Ab. 19 5. b. 


Br. Crants. 32. Forteit- 


ure, 31. 11. HJ. 6. 50. b. 
30. Aſt. 71. 38. Aft. 25. 
30. Aff 33. 12. Aff. 13. 
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14-H.7.12. 12.H 4.13. (grant aforeſaid ; becauſc there was no expreſs mention in the 

8 225.2 patent of this ſpecial caſe, but only by general words. And 

44. Af. 41. 22. Aſſ. 26. [49.] of any felons and fugitives condemned, 

does not ſerve for the goods of traitors: And 28. Aff. 13. 

Cognizance of all common pleas does not ferve for aſſiſes. 

And M. 8. H. 4. fol. 1. The King granted the goods and 

chattels of felons, and of thoſe who for any treſpaſſes, or any 

other fault, ought to loſe their lives, or members, or goods, 

or chattels, and one arraigned for felony ſtood mute, and had 

judgment of peine fort et dure; the grantee ſhall not have 

theſe goods: tamen guære. And 29. Aſſ. 22. [34-] What- 

ſoever fugitive for whatever cauſe hath entered the ſanctuary 

B. N. C. 515. Exemp- of Meſiminſter ſhall have impunity of life and limbs, ſhall not 

we Brook 3 4-0. ſerve for debt &c. And 42. Aff. 5. ] A charter of exemption 

from all enqueſts ſhall not ſerve in felonies or treaſon, with- 

out the words, although it ſhould concern us. And 40. Aſſ. 

* 3 {21.] The goods and chattels of their own men ſhall not 

* „ 4- ſerve for other tenants than neifs only. And 43. Aſſ. [ 10. ] 

e ; by TroRPE, A grant of a manor which the King had pur- 

chaſed with the liberties belonging to it, ſhall not convey 

the franchites thereto appendant, without words ſuch as, in 

hke manner as they were in the hands of the feoffor of the 

King. And 19, E. 3. [Fitz. Ab. Grants, 5B.} A licenſe 

*[ 269. a. ] granted by the King to an Abbot * to appropriate an advow- 

ſon, which the Abbot held of the. King generally, without 
Plo. 335. a. 41. Aff. 19. : : 

17. E. 3. 30. Petition, 21. Expreſſing the tenure, does not bar the King from preſenting 

Un. 9 73. at all times. And 17. E. 3. [ 59. b. pl. 58.] Land holden of 

the Biſhop of MWincheſter was conveyed to the King by covin 

to make the Biſhop loſe his ſeigniory, and the King alſo ſed? 

vacante, and granted over by the King to the Carmelite 

brethren, there this grant was repealed in the Chancery by 

| fſeire facias. And ſee H. 12. H. 4. J. [A. 12. H. 4. 25. a.] 

32. E. 3. Avowry, 112. and E. 13. E. 4. 7. [I o. pl. 6.] and H. 10. E. 3. 12. & M. 

* + 31. E. 3. 10. in ſcire facias, and H. 32. E. 3. 8. in mon- 

flraverunt, [ Fitz. Ab. pl. 6.] and 1. H. 7. [25. a. pl. 1. ] in 

the caſe of Stafford. And note by the report of SAUNDERs, 


2 Chief Baron, that the iſſues, fines, and amerciaments (a) by 
412 
the 


B. Sanctuary; 6. 


Fol. 22. & 25. 


t — 


(a) The following caſe is in the MS. Cafes | the city of Lincoln, in the court of either Bench, 
by Dye in the [n7er Temple Library:“ The | © Chancery, Exchequer, and all courts of the 
« mayor and corporation of Linculn have by | King, and before whatſoever Tuftices ſitting 
« charter of the progenitors of the Queen, all | © and giving judgment, which would belong 
* fnes andamerci aments for whatſoever offences | ©* to thoſe progenitors or their heirs, if they had 
« &e, of ai! perſons inhabiting and 1e/ident in | © noi been granted Sc. A fine "OO 

mar 


JJ Ao. Wh £6. £ Eo. tn 
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269. 4.1 


the Bench, or before the King himſelf in Chancery, or before 


the Treaſurer and Barons of the Exchequer, or before the 
Juſtices of Peace, or Eyre, or of Gaol Delivery, or Juſtices 
of the Foreſt, or before the Steward and Marſhal of the 
King's Houſehold, or the Clerk of the Markets, are never al- 
lowed to any one in the Exchequer without eſpecial words, 
where formerly they were allowed in guo warranto c. And 
that the iſſues of tenants, or fines, and amerciaments of con- 
ſtables, or other the King's officers are not allowed there 
without the words, © although they be tenants, ſheriffs, coro- 
« ners, bailiffs, officers, or miniſters of the King,” becauſe 


they are royal. 


9.H.6. 27, 28. 11. H. 
50. 14: H. 6. 12. 


Plow. 334. 8. H. 6. 20 a. 
2. H. 7. 7. Davis Rep. 17. 
56. 


An at of parliament is a judgment, and binds the king. Ante, fol. :. 


ä 


— 


« gyer and terminer of eccleſiaſtical cauſes, 
now lately in the 16th year of Queen Fiz. | ©* the 
„upon one of the reſiants of the city, by 
information made within the city. Whe- 
« ther the mayor and corporation ſhall have 


—_— 1 


n, 


« marks is aſſeſſed by the commiſſioners of | © end DIxR, Chief Juſtices, thai they ſhall no 
* have the fine, becauſe rhe progenitors of 
Queen have not uſed to puniſh ſuch 
* offence which belongs to eccleſiaſtical ju- 
riſdiction; and conſequently their inten- 
tion was to give the fines for temporal of- 


« this fine, gzare. And it ſeemed toWKRaAY | ** fences, and not others, Wherefore &c. 


{19) AM ESSUAGE was holden of the King in bur- 


gage, and he granted licenſe to the tenant that he - 


A + * 
cntid, et mery mts in the 


might diſpoſe of © that meſſuage” in mortmain Without ſaying 
c which is holden of us; and yet upon good conſideration of 
41. Aſſ. [19.] this was holden good to bind the King; and 
there is no need for the Chancellor to award the ad quod dam- 
num, becauſe the grant was of the ſpecial grace of the king. 
See the ſtatute 18. E. 3. [ſt. 3. c. 3.] pro clers to confirm 
this, and 41. Aſſ. pl. 19. & 37. A. 6. fol. 23. [qu. 37. Afl. 
pl. 6.] & 21. E. 4. fol. 53. [44. b. pl. 6.] Abbot of Waltliam, 
& 2. R. 3. fol. 7. & 1. H. 7. fol. 13. & 3. H. 7. [G. b.] where 
it appears that the Kings have gained the donation and nomi- 
nation of a corody in the priory of Norwich only per rogatum 
et curialitatem, and net de mero jure, becauſe the priory was 
of the foundation of the Biſhop of Norwich, and not of the 
King: and Ed. 4. (the corody being full) partly from the 
inſinuation of the prior, and partly ex mere motu of the King, 
and for a certain ſum of money paid to the King, releaſed the 
faid corody and donation, and diſcharged therefrom the prior, 
and his ſucceſſors. And the releaſe was adjudged good, al- 


though the money was not paid. Af. 3. H. 7. Rot. 10. & 9. 


E. 3. 


Where the words er 
[pociali gratd, cet ſci- 


king's patents ſhall have 
ſpecial intendments. 


[See 1. Bac. Ab. 363.1 


2.Kebl.226. Plo. 3 32. 4. 
1. Co. 45. b. 57. 19. E. 3. 
Grants, 58. 43 E. z. 
Entry Conge. 28. Raſt. 
Mertmaine, 7. B. Pa- 


tents, 71. 14. EA. 5.4 


Vaugh. 345. 


Plow. 231. 


2. H. 7. 17. 21. E. 4. 49, a. 
19. H. 6. 12. Quare Imp. 
3. 28. H. 8. 26.4. 13. Hf. 
7. 14. 6. 11 Eliz. 283. a. 
Fit. 33. n. 16. H. 7. 8. a. 
7. E. 3. 14. b. 41. E. 3. 5. b. 
19. 32. H. 6. 20. 


— 
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E. 3. [ 25. pl. 24.] the King ſeiſed in fee of an advowſon 
9. F. z. 340. Dy. 348. the church became void; and afterwards he granted the ad- 
N A. SC vowſon without ſpeaking of the avoidance, the grantce ſhall 
10. Co. 110. 2. R. 3. 7. a. have it, Otherwiſe is it of a reſtitution to the heir, or the 
ed Cafe, F. N. B. Biſhop by livery. And ſee 43. IE. 3-] fol. 22. [pl. 12. & 13. 
* & + 44. 14. & $ M. 7. H. 4. 10. & 29. E. 3. fol. 9. where 
the King granted “ all the advowſons belonging to the priory 
« of M. (which was an alien priory) and which he had lately 
« granted to his prior,” and this was falſe ; and yet the grant 
holden good. And 32. H. 6. 20. & 9. H. 6. [27. pl. 30.] 


of amerciaments within the iſland &c. And 1. H. 7. [13. 


pl. 26 ] a releaſe of all debts to the King to one who was 


* 269. b.] lately * ſheriff without naming his office 32. See the dif- 
21. E. 4.48. 37. H. 8. ference between a falſe ſuggeſtion and falſe information in 
828 "> 2 Lord the King's patents, and falſe conſideration, and falſe cauſe, 

Trin. 18, of the preſent Queen, fol. [ 352. pl. 26. pot. ] 


Eaft. 36. Eliz. 7. Caſe between Bradourn and Bradbourn, | Cro. Eliz. 149-] 


Hilary Term, 
10. Queen Elizabeth. 


KzNT, 
Nx THERSALE. 


Leaſe to three at will, (20) 


he taller by deoe with HE Prior of Saint John's of Jeruſalem in England, 
out livery, reciting a 


in the 3d year of Hen. 8. and his brethren, made a 
ſurrender of the leaſe at . | . 
. ns ts das an leaſe of certain lands parcel of a commandery named Srving- 


their heirs, this is void: field, to three men at will: and one of the leſſees died, and 
for it is no confirmation, 


the eſtate at will being the two ſurvivors in the 4th year of H. 8. took a new eſtate 
determined. and intereſt of the ſame Prior and brethren of the ſame land 
Whether the death of - 

one of the lefſ:es at will by deed indented under the common ſeal of the houſe, to have 


8 the will, and to hold to them and their heirs; but there was no warrant 


Shep. Touch. 311, of attorney to make livery in that deed, nor in any other that 
apy 1 he could prove: and the deed recited the former leaſe by 


9.11.35. H. 6.2 1. 28.24. indenture made in the 3d year of H. 8. and the death of one 
1 f. E. 3. Aſſ. 87. 1. Inſt. | 


270. b. Dy. 109. pl. 37. of the three leſſees, and that the ſurvivors had ſurrendered 
rb 35. & the indenture, and that now it is cancelled : and thereby by 
Caſe, 2. Co. 5, 10. a. the opinion of the Court the former intereſt at will was de- 


(20) 4. leſſee at will; the leſſor leaſed to him for years, remainder to B. in fee, this is 


good, although no livery be made; for poſſeſſion countervails livery. Eaft. 38. Eliz. C. B. 
Cooper and Callambili's Cale, [ Noy. 56.] . 


termined, 


7 
6 
] 


Hilary Term; 10. Queen Elizabeth. [ 269. b. 


termined, ſo that the ſecond indenture could not enure as a Lit. 108. 7. E. 4 27. a. 


a b 2. E. 4. 6. b. 2 1. H. . 
confirmation to give or enlarge a fee ſimple to the Icflees as , 7 H 6. Nr Ee 


it might have done if they had been tenants at will. But 38.0. 17. Aff. 20. 2. E. 
gquere well, Whether the tenancy at will was gone by the MY | 
death of one of the leſſecs or not, for nothing ſurvived by his 
death &c. And the opinion of a grant made by the leſſor to 
the leſſee at will for term of life was affirmed in Hil. 14. of 
the preſzpt Queen [ 3. Leon. 15. 1. And. 23.] to be a god 
confirmation to enlarge the eſtate without livery. 


[z. Bl. Com. 146. Cem. 
Dig. Eſtates, (11. 7.) 


PR P 


(21) FINE was levied on a writ of covenant return- Proclamations of a fine 


able in the Bench on the morrow of the Purifi- pages before the u te 
ie feſt of a return in the 


cation; and the concord made and recorded accordingly, 5. middle of Term is good, 
1 the Court then fitting. 

hf 2 — 
on the morrow of the Purification t ortet; and the firſt gut mers of the (rd 


proclamation thereon made was on the 5th day of February, return, as the Juſtices 
when the 4th day from the morrow of the Purification was — . ae 
the 6th day of February; ſo the proclamation was made "I * th H by 
before that day, which was much ſuſpected by n, TED 
the Quzen's Bench to be vicious and erroneous ; but others 

thought differently, for the very day of the * return of the * [ 270. a. } 
morrow of the Purification is the 3d day of February, and if 

the parties had then appeared there in court, the concord Dy. 97. 220. pl. 13. 
betwecn them might have been well recorded by the Court, pet og 195 
and eſpecially bccauſe all the Juſtices were then preſent 


ſince the return was in full Term; and the guarto die poſt [Cruiſe on Fines, 44. 


is only a day of grace. But it would have been more doubt- 4 


ful if the return of the writ of covenant had been the firſt 
day of Term, s. on the octave of Sint Hilary, and the firſt 
proclamation had been on the 224 day of January, which is 
intermediate between the eſſoin day and the fourth day, be- 
cauſe of the ſtatute 4. H. 7. [c. 2.4.] and the Court then was 
not full, nor all the Juſtices then preſent to make à record 
of the ine (a). 

(22) KING 


(a) Where the King's filver was entered ; appears from Lord Sands“ Caſe here copied 
as of Eaſter Trrm, 39. H. 3. bccaule the 4 | trum the MS. in the [Inner Temple library. 
die pojt was the day of the change of the year I.c : 
of that King; but which ſhould have been ord Sands“ Caſe, 

236 & 37. H. $. on account of the relation to A fine was levied xv. Pathe anno 36. H. 
the eflvin day; it ſeems amendable. (Sce | © 8. between V. There and others, plaintiffs, 
Cruiſe on Fincs 129.] The tile of the plea | © and Themas Hane and Dame Elis. his wife 
roll in C. PB. having this very fault was | © detorceants. And the writ of covenant 
amended about 13. or 14. Queen £2, as | © borc zee the 2oth + of March before; and 


+ Oxig. Mercuri. 


ͤ— 


8 — 


6 


3-30" & returnable” 


4 


| 
} 
| 


at 


/ 


[ 270. a. ] 


The King grants for (22) 
himſelf, his heirs, and 
ſucceſſors, to one to ſell 


HNary Term, 10. Queen Elizabeth. 


ING Philip and Queen Mary reciting the act 


7. E. 6. c. 5. againſt exceſſive and great prices of 


wines non I tanteſtatuto, wines, of their ſpecial grace, certain knowledge, and mere 


without limitation of 


time but in the patent, motion, granted for them, their heirs, and ſucceſſors to A. B. 


and commands his offl- that he his factors 
cers to permit it ſor his 


and aſſigns, might keep a tavern and 


life. This is only a grant victualling-houſe within the vill of 8. &c. and ſhould and 


during pleaſure, and de- 
termines at the death of 
the King. 


might utter by retail &c. any kind of wine &c. according to 
a certain rate, price, and value, and in ſuch manner, form, and 


See Dy. 92. 1. Sid. 6. ſort, and as freely and liberally as they, or any other had 


Raſt. Wynes, 23. R. 


132. R. 5. 71. 73. 154. 
157. Plow. 457. b. 


done, or might do, at any time before the making of the ſaid 
act: and moreover their will and pleaſure was that the ſaid 


A. B. might have the benefit of the ſaid licenſe from a cer- 
tain day paſt notwithſtanding (a) the act: provided that no 


other ſhould keep a tavern there &c. giving alſo command- 
ment by the faid preſents to all mayors, ſheriffs, and others 
their miniſters and ſubjects, and to their heirs aad ſucceſſors, 


(22) 17. E. 3. [45. 2. pl. 46.] adjudged, 


that if the King grant land to one by letters 


patent, and does not ſay for how long, he ſhall be leſſce at will, and not leſſee for term of 
life; which caſe Cok affirmed in the Common Bench, Eajt. 8. Fac. And he denied the 
opinion of CHOKE, 5. E. 4. 8. 21. E. 4. 46, tCr0. 76. $5. H. f. 3. $ Co: Lit. 2 1. b. 


[1. Vent. 408. 


(a) By 1. Will & Mar. ſeſſ. 2. c. 2. ö. 12. 
it is enacted, that from and after that ſeillon 
of parliament, no diſpenſation by #22 ob- 
ſlante of or to any ſtatute or any part thereof 


K 
ans 


. 


ſhall be allowed, but that the ſame ſhal! be 
nolden void and of no effect xcept a diſpen- 
{ation ſha!! be allowed of in ſuch ſtatute &c. 
Sce Bac. Prerogative D. 3.) 


— 


„ returnable xv. Pa/:2 pro.: and the dew - 
« ms poicftatem directed to & Richard Life 
&« fer, knight, boce date two days before, 
& which was not certain, but ic was crated 
« in the T [eſte]. And the writ gave him 
e power to take cognizances of the huſband 
„and wife deforceants, but faid nothing of 


% any grant and render of the part of the 


« plaintiffs, and yet ſuck graut and render 
% was received and returned, guerre, whether ' 


& without warrant. Ani the King's 6lver 
« of this fine was catered and eurollied in 
« the ſame Term of EA. 37. H. ö. which 
« was a miſtake, for it ſhould be 36 & 37. 
« becauſe the day of the efJoin © this fs. 
« return of the Term was zcth 47:7 in the 


« 26th year of II. 38. and the 4th day, . 


&« WWednojuay, which was the iſt day of full 
« Perm, was the 2:d of Aril, which was 
« the day of the change of the reign of the 
« King and is written 9:79 27, but that day 
« of grace Nath relation to the day of the 
« cfſoin, for fincs &c. And for theſe crrors 
« a writ of error now is brought in B. K. 
« and there yet pendeth. And begauſe the 


— — ——_— 


'** King's ſilver is miſ-entercd, 3. in Bag. 
* Torn, 37. Where it ſhoutd be 36 8: 37. the 
: plaintiits of policyaſſigned it for error before 
the appearance of the defendants, and pray- 
ed a writ of ct rari directed to the Chief 
“ Juſtice of C. B. to certify the Queen in 
her Bench if any King's filver was en- 
| *tered in F. 26. H. 38. which was the year 
| „ preceding, and thts writ was returned ac- 
* Irving to the truth, that that Term of 
t 
| 


— 


36. having been examined, no cntry there. 
6 of Was found. Fa 10 atterwar cis tho defcudant 
** 1 error appeared and alleged diminution 3 
| « and ther eupyn he prayed an alias certiorart 
„ to the ni Juſtlec of C. B. to certify 
heccher any ſuch entry of King's filver 
| 8 WIS EH. 40a, in 36 N 37. FI. 8. Rot. 
94. #nd he had it + fic certiſicato titula. 
And note that the ſtile of tlie pleas at 
E"e/iminffrr of this Term wes amcnded in 
the end of this Term, and made ann 36 & 
37. J. 8. in full Court, according to the rolls 
of this Term of Allan Hard clerk of the 


4” * "1 Sea 7 
Warrauts. 


[Gs 


Hilary Term, 10. Queen Elizabeth. 
to permit and ſuffer the ſaid A. B. during his life, to uſt and 


occupy a tavern, and to ſell wine &c. without hindrance &c. 
Whether this licenſe, having no certain time of continuance 
expreſſed in the body of the grant, be at the pleaſure of the 
ſovereign, and dctermined by the death of Queen Mary, or 
not? And it ſeemed to CATLYNE, that it is a perpetual 
diſpenſation during the life of A. B. and that he is in a man- 
ner entirely exempted out of the ſtatute, or otherwiſe the 
licenſe being once put in ure is immediately determined &c. 
but DYtr and SAUNDERS e contra: and that there muſt be 
a certain time and limitation of the pleaſure of the prince, 
how long the diſpenſation and licenſe ſhall continue. And 
the laſt clauſe of the commandment is void, and ſhall not 


create any limitation, but by the death of the prince this 


commandment entirely ceaſed, therefore gu the law. 


—̃ K———— 


* Walton's Caſe. 


US BAND and wife ſeiſed of a manor to them, 
and to the heirs of the huſpand. The huſband 
grants the office of ſteward of the {aid manor to a father for 
the term of his life; and by the ſame deed he grants tae ſame 
office to the ſon for the term of bis life immediately after the 
death of his father: and by the ſame deed he grants a rent 
charge to them both jointly for the term 0! their lives, for the 
Le 


(23) 


exerciſing and occupying that office out of the manor. 
father exerciſes the office accordingly, and the rent is in 
arrear, and afterwards the grantor dies, and his wife ſurvives, 
and the father dies, and his ſon ſurvives; and afterwards the 
wiſe grants a copyhold of the manor to a ſtranger for life, 
who is diſtrained upon in his copyhold by the fon, for the 
arrears of rent which were behind in the life-time of his 
father, and cf the grantor 3 and he makes avowry; and the 
copyholder pizads this matt „but he 
the life of the wife in his bar; and thereupon the avowant 
demurs. Aud by the opinion of the Court, the diſtreſs and 
the avowry are well maintained, and the copynolder ſhall 
hold it charged, becauſe he claims under the charge: but 


er in bar doss not aver 


(23) Trin. 8. Tac. Sumers and Lories' Caſe, 2. Brownl. 208.1] a 


But H.. 28. Elis. 
and 11cnfleed. (2. Leon. 152. 3. Leon. 59.] 


3D2 


[ 270. a.] 


19 H. 6. 74. 4. 


[ 1. Vent. 408.] 


2 Keb. 246. 248. 476. 
379.382.410.417. pl. 14. 
8. Co. 55. Plow. 457. Dy. 
253.2 58. pl. 100. 04. pl. 
29. 3. Kebl 80. 147. 18 6. 
224. 270.235. Dy. 100. a. 


Co. Lit. ſc. 65. Fulb. 
Parl. lib. 2. fc. 45. 


* [ 270; b. 


The office of ſteward 
ot a manor may be 
granted in reverſion to 
the ſon after the death 
of his tathet grantee top 
lite by the ſame deed, 


See ante, 250 a. pl. 18, 


The lord grants a rent- 
charge to B. out of the 
mancr, and afterwards 
grants an eſcheated co- 
pyhoid to A. holden 
that J cornes in ſubject 
to the charge. Sccus 
perhaps if an ancient 
copy holder had ſurren- 
dered his eſtate to A. 
and the lord had only 
admitted him accor- 
dingly. 


Dy. So. pl. 58. 3 H. 7. 
16. 30. Aſſ. 4 Plow. 53. 
7. Co. 11. 1. Zulſt. 168, 


20. H. 7. 10. 22. Aſſ. 10. 
8. Co. 63 6. 9 187. a. 
Co. 4.23.27 b. Dier, 2 51. 
227. pl. 44. 9. Co. 50. 
27. H. 8. 23. b. 


adjudged contra in B. R. 
it was determined in 8 betw een the executors of Sr 7ʃ1. Corda 


perad- 


| [ 270. b.] Hilary Term, 10. Queen Elizabeth. 


peradventure if an ancient copyholder in fee who was copy- 


L.. Leon. 4 holder before the charge made, had made a ſurrender of his 


copy to the wife to the uſe of a ſtranger, and ſhe by her 
ſteward had made a grant of it to the ceffuy que uſe Wc. ace 
cording to the cuſtom of the manor, he ſhould have held it 
diſcharged. And note in the caſe above the truth was, that 
3 SHS tne wife was dead at the time of the diſtreſs taken. But 
72. 15-F.7 1.2. 18.H. re whether the ſon ſhall not be driven to ſhew that he 


6. 1. a. 21. E. 4. 41. b. : ; ; 
41. Aff 3. 38. H. 6. 22. hath exerciſed the office ſince the death of his father, for if 


7.C0.9.b. 39. H. 6. 22. 


he have not done that, the annuity and rent is determined, 
and made not liable to ciſtreſs &c. But an action of debt 
ſhould be brought for the arrears ; therefore ure. 


When the panel in the (24) J N a writ of rt the four knights returned the pa- 


and aftiſe is returned * 1 . 
- eee ee nel of the grand aſſiſe, which were ſixteen names, 


ſacias with the names of or twenty. And Whether 2 writ of venire facias or writ of 
the jurors inſerted in, : 3 . 5 
the nature of an beb:zas Pabeas corpora ſhould be diredled to the ſheriff, was moved as 
c pora. a doubt; and holden that a verire facias ſnould. But this is 
Dy. 98. 104. pl. 9. 79. in the nature of an Sabeas corp3a, becauſe the names of the 
[Booth Real Act. 97.] jury are put in the venire facias to the ſheriif, and if they 
appear upon this writ,. they ſnall be taken, and precedents 
1 K. 4 5. ſearched for ain Ewen: ee 22. E. 3. fo. 17. & 26. E. 3. fo. 


57. [Z. a. pl. 12. J] & 14. E. 4. 


In debt on bond in Lon- 


nn 1 E E Ton a bond to perform the covenants of an 
þ ſ:Mon of lands in Ecd- | 


| ford Mall be tried in zneenture Was brought 171 Landen; and iſtue joined 
| that county. whetuer the obligor was tlie truc poſieſior of certain lands 


E. 4. 2.a. Dy.256. pl. . : 
| - > 21. E 4. 543. lying in the county of Bedford at the making of the inden- 


27. H. 8. 11. Plow. 529. tyre, or not. And by the WOT of tne Court, the moſt 
Dall. Rep. 14. Bin”. 129. 
et 


Codb. 342 convenient and ſure trial of illue ſhall be in the county 
þ 1. Term Rep. 781. 1. 7 | 

[ | of Ber! 0rd, and not 11 1,99 dom, 
| C:omp. Prac. Bag | 

(25) Katt z. Car. B. ·. [ Pat. 197. Gr Jb. 38 3.) A icafe. was made in London of lands 

| in NEON the Ie gig E the leer died, the re »t was in arrear; and the adminiſ— 
4 t-Qtor of the! eie 7 Urs iy ght * Us + 11 f 2 42 "ge int 11 C air Zn“ Se 3 an 0 10 WW: 18 ny: AY ed by STONE 

to amend his declaration, . 1815 reas the action was brought in Lonclon ta bring it in Mig- 

dleſox Where the land was. And-JU3TICE k Jon {aid, that where debt for rent 15 brought 


| upon a leaie for years or contratt, it may be bro ught in any place, Str. 776. 878. See 
x Barnes 401. ] but where it is brought on the privity of contract as here, it ou: Zht only to be 
F brought in the place where the lat nd is. And this has been adjudged in both courts or 
4 . KR. and ( B. A: id Ne. cited Tra bes JN and Clecr c 3 Caſe . CW. Jon. 4.3 Win. 69. 
Hutt. 63. 4. Rol. Ren. 33 


(25) DEBT 


4% (3 


1cen Elizabeth. 


Hilary Term, 10. 

E BT was brought againſt one, as heir, for the 

eſcape cf a priſoner permitted by the defend- 
ant's father, being in his ward and cuſtody upon a condem- 
nation &c. And by the opinion of the Court it does not 
lie without a ſpecialty which charges the heir by expreſs 
words: and no law or ſtatute ſhall charge the heir for the 
tort or treſpaſs of his father: and ſuch action does not lie 


* (25) 


againſt the heir, although his father was condemned in debt 
on bond in his life-time, and died before execution, but the 
land which he had ſhall be extended by clegit upon ſcire facias 
brought againſt him, as terre-tenant of the land liable to 
And ſee Trin. 16. E. 2. [490.] action of debt 


againſt the executcrs of an ordinary to whoſe hands the goods 


execution. 


of an inteſtate had come: ſuch action was maintained. But 
4 11. E. 3. Quære, & 41. A. [15.] a like action for an 
eſcape againſt the executors of the warden; and by ENGLEBY 
it does not lie. Sce a like one againſt the executors of a 


warden for a ſimilar eſcape, H. 15. Eliz. pot.) fol. 322. 


Morton ecajaft Hopkins, 


RENT-CHARGE was granted to a woman, pay- 


able at two feaſts by equal portions, and was in arrear 


(26) 


for many years, and afterwards the woman married; and now 
another day of payment came, for which day the huſband 
made an acquittance, ſuppoſing the receipt of the rent for 
the ſaid year then laſt paſt : and notwithſtanding this acquit- 
tance his ſervant diſtrained for tue rent of one half-year of 
the firſt year that was in arrcar, and as baili to the huſband 
and wiſe made conuſance, and this acquittance is pleaded in 
bar with a concluſion of, judgment whether he ought to 
make conuſance againſt this deed of acquittance &c, See H. 
11. H. 4. [55. a. pl. 37.] for this caſe, which is denied by 
divers to be law, notwithſtanding the opinion there, which 
is, that it is an ancient poſitive law, that all the arrears are 
1 7 1 f R . 
diſcharged by the acquittance of the latter term: and in 


Jo. 81. 


"FE 27t-%] 


Debt for an eſcape will 
not lie againſt the heir 
ot the gaoler. 


2. H.4. 15.a. 3. Keble 
502. 14. E. 3. meſne 7. 


. Plow. 457. 28. H. 8. 14. 


S. H. 5. 2. 1. Keble 86. 
I. Saund. 218, 
7. E. 6. 8 1. a. 3. Co. 12. a. 
F. Executors, 77. 74. 
17. E. 2. Bre. 822. Re- 


giſter, 141. Plow. 380. 


Dy. 167. 9. Co. 87. a. 


[ 3. Bac Ab. 2 5. Ante, 
81. Poſt. 322. a. 


Hil. 10. El. Rot. 50. C. B. 


Rent being due to a 
woman, ſhe marries, the 
huſband gives an ac- 
quirtance for rent dus 
at a later day, this is a 
bar for all the arrears. 
Co. Ent. 589. a. 


1. And. 14. | 
Mo. 87. | 
[ Bendl. 186. ] 


[ Co. Lit. 373. a. note 3. 
Comberb. 60. ] 


S. . 


Br. Barr. 16. 


7. H. 4. 14. a. 3. Co. 6 5. b. 


Co. Lit. 370. a. 39. H. 6. 
F. Barr. 79. 


(25) It was holden for law in the Exchequer, Jiu. 29. Elix. PER CURIAM, upon good 
adviſement, that acceptance of the later rent is not a diſcharge of the arrears, but o homage 
and feairy it is otherwiſe, for thete are couctuded | by it.] The caſe was between $ Rame 


30-3 


Aich. 


[ 271. a.] Hilary Term, 10. Queen Elizabeth. 


Mich. Term, in the 10th year of the now Queen, the caſe 
above was argued at the Bench; and HARPER and DYER 
thought that the arrears are gone by the acquittance; and 
Wers and WESTON e contra, and chiefly becauſe all the 


arrears before the laſt term were due to the wife while ſole, 


and not to the huſband. See for the argument, M. 17. E. 3. 


| Ceffwit, 19. 20. [ 57. pl. 41.) in cefſuvit, $ V. 4. E. 3. 7. & 8. Lib. A. 
22; SY e e 37. ] & H. g. E. 3. g. LS. b. pl. 21.] & 29. E. 3. fol. 24. 


152. 29. Aff. 59. 34. b. 35. a.] in cire facias, and debt 1. H. 5. fol. 7. obiter 
2 by Nox rox, and 5. II. 7. | qu. 33. b. pl. 1. ] in annuity for 
+ rent arrear. And Whether the lord is compellable to accept 
the arrearages, rent, or ſervice, and è contra, and to make ac- 
quittance and 2 contra? And 7 ORTESCUE de Laudibus Legum 
Ang liæ, fol. 11. [c. S. fol. 14. Edit. 1741.] Every principle 
carries its own evidence with it, ſo that there is no diſputing 
with thoſe who deny firſt principles, becauſe principles do not 
admit of proof by reafon, ARISTOTLE. And a wrong is 
more tolerable in law than an inconvenience or abſurdity. 


And fee 39. H. 6. in bar, in Fitzherbert 79. which is not 
found in this year in the printed book. 


[+ Orig. Rein.) 


After the arguments made by the Serjeants, and the arguments of the Judges of this 
court, judgment was given for the plaintiff, 5. Tha: the fuid acquittance was a bar. 
Bendlc. c. 68. [fl. 187. pl. 220. ] | 


* 


Ane 


Parcn and ſeme were 
outlawcd,ihe fem came 
in ward, and brought a 
charter of pardon, ſhe A. n \ 6 

2 e wife waived; and afterw: e 5 2 
dall be Eiſcharzed of the ; and aftzrwards there came the wife into the 


mpr . ſonn / ent; but her court in cuſtody by proceſs, and brought the Queen's par- 
pardon cannot be al- 


eee eee , ee don granted to her of the waivery: and by the opinion of the 
E Court ſte ſha!l be diſcharged of the impriſonment of her body; 
3, b. 7 a. ay” 50. but the pardon ought not to be allowed, becauſe the wife 
jutt. 86. 12.H.4,89.b. _. = Roh 
12. H 4 2. a. 40 E. 3. without her huſband could not ſue a ſeire faczas againſt the 
2. b. 25 1. Kehle, 189. 
3. H. 4. 1. 13. E. 4 15. FE. e 
30 E. 3 35. tr. Bacn huſband: end the pardon had a condition in it, 3. ita 2uod 
& Femme, $9. 14-19:Bidr nga gt wi. 22 a ; Te 
TS. L 0 pſa fiaret recta in curid, which thing fhe could not do with— 
14. 36. H. 6. 14. 1. out her huſband. 
Stunt. Prerog. 104. 1. 


S.d 20. Lit. Rep. 18. [ 3. Bac. Ab. 751. 2. Will. 127. But ſee 1. Br. Caſ. Ch. 17. note. 
1. Term Rep. 486. ] 


(27 Foft. 322 Elix. C. B. Proceſs in debt againſt a huſhand and wife continued until 
the exigent. The hu%and ap raced, but would nut fuffer his wife to zppear; and it was 
rid by the Court, th t io this cat! ne may make attorney to prevent being waived. [ 4» 

; | * FF wp + ? 
Term Rep. 364. Bur ſce 2. Black. Rep. 724. Cro. Eliz dab. pl. 6, 3 


Litt. p!. 237. 


— — 


27) JN DEBT againſt the huſband and wiſe, proceſs con- 
: 2 EE. 
tinued till the huſband was outlawed, and the 


3 
* 


ponent 5 5 ö 
plaintiff ro make him declare upon the original without her 


Barnes, 32 1. 


TE- 


Hilary Term, 10. Queen Elizabeth. 


(28) PENANT IN TAII in capite died ſeiſed, his heir of 

the age of one year only; and by office the King 
ſeiſed the ward, and marc a grant during the minority, of the 
land in tail, which is dem-ſne land not uſually or moſt com- 
monly let, or occupied in farm for twenty years before; and 
the grantee made a leaſe of it for years &c. and the leſſee aſ- 
ſigned it over, ſo that now it hath been leaſed and occupied in 
farm during the ſpace of twenty years : and at full age the 
heir ſued out his livery, and afterwards he made a leaſe of 
this land for twenty-one years, and died within the term, 
Whether the heir of the leſſor ſhould be bound by this leaſe 
by the ſtatute of 32. II. 8. c. 28.? And as it ſeems, he ſhall 
not be bound, for the leaſe ought to be made by one who 
hath eftate of inheritance, And this the grantee of the 
ward had not here, nor the ward himſclf. So] where a leaſe 
was made by the wife tenant in tail, being tenant in dower, or 
the huſband of a woman tenant in tail, tenant by the curteſy, &c. 
But quære of a leaſe made by the donor of che tenant in tail 
within twenty years continually before. | 


— _— XN Ee — 


— 


Hare again Butler. 


(29) EBT was brought in London againſt one as fon and 

heir, upon a bond made by his father &c. who 
pleaded that he had nothing by deſcent at the day of the writ 
purchaſed, nor at any time ſince in fee ſiniple; and the plain- 
tiff averred aſſets by deſcent &c. in Londen in the pariſh and 
ward aforeſaid, &c. and at , privs the plaintiff gave in 
evidence to the jury aſſets in Ceriuall. Whether this be 
good evidence to prove the iflue &c. or, Whether the jury 
may find that, or not, uære well. And fee 10. 41 6. 24. 
[ 13: b. pl. 45. J thereof, But if it were aſſets of goods it 
ſeems that they may find it, becauſe they are not fo local as 
lands, but tranſitory. And fee E. 21. E. 3. [ 56. b. pl. 7. 
in replevin, iſſue was joincd upon tender of homage in a fo- 
reign county, 3. at P. the jury could not find the tender in 
the county where the land for wiich the homage was due lies, 
ſor this cannot come under their cognizance, but they may 
find the tender in another place within the ſame “ county of 
D. whereof the viſne was, well enough. And ſee Lib. Intr. 


fo}. 240. that the aflets were alleged certainly in D. and elſe- 


32 4 


271. h. 1 


Ix Cur? WARd'. 


His guardian, when the 
iſſue in tall was but one 
year old, leaſed lands 
never before let, for 20 
years ; this will not be 
ſuch letting tor 20 years 
before, as will cenav!. the 
iſſue in tail when of age 
to leaſe under 32. H. 8. 
c. 28. 


Magna Charta, 181. 4. 
ELSE: 20% c X06 i 
182. b. 6. Co. 57, Pal. 
176. R. 42. 

D Powel on Powers, 
393- ] 


[ Co. Lit, 44. b. ] 


where 


Debt on bond againſt 
an heir, iſſue joined on 
aſſets in one county: 
Whether the jury may 
find aſſets in another? 


[ 21. Vin. Ab. 377. Cro. 
Jac. 503. 1. Com. Dig. 


159. ] 


6. Co. 47. a. 27 25.E.3.78, 
a. 1. b. 2. Ro. Abr. 689. 
Pal. 365, 20. H. 6. 32. a. 
30. H. 6. 8. D. 4 H. 7. 
5. b. Br. Trefpais, 269. 
21. E. 4 631. . 48. H. 
20. U. 24. f. 44 21. 
H. 6. 10. a. Br. Attaint. 
104. 9. H. 6. 63. 9. 
32. . „ . 10... -Se 
NM. B. 451. 39. Aff. 18 
Enqueit, 7. Wentw. 243. 


* [ 272. a. J 


—— — — — — — ——— u—— — 


| 
| 
[ 
| 
| 
| 


F-29241 


A termor grants all his 
term and intereſt to H. 
Fal cndum to him after 
his death; the whole 


intercit paſſes immedi- 


ately, and the E2ber:dum 
is void. 

7. E. 6. B. Grant, 1 54. 
Plo 520. b. This caſe 
in Hlarper's Rep. fol 66. 
5. Co. 11. 9. Co. 47. b. 
Plo. 15 3. 520. Dy. 358. b. 
1. Co. 155. a. B. N. C. 
437 1 Bulſtr. 191, 192. 
14. H. 8. 13. Perk. 34. 
2. Ro. Ab. 66. 10. Co. 87. 
[ Cro. Eliz. 2 55. Skin. 
528. 1. Salk 346. 12. 
Mod. 11.] 


*— 


The {-rvart of A is ar- 
reſte , Z oa. hin, ard 
afterwards 4. promiſes 
for this triendſhip to 
fave h. n barmleſ-, this 
is ro Tod conſideration 
for the u ft. S. 
cus, had A. icqueſted, 
and the ba:hng been at- 
ter the promiſe. 


29 E. 3. 25. b. Hob, 
106. Note the report 
ſupra, 271. b. 1. Ro. 
Ab. fc. 11. Y 2 and 3. 
Vale bones H. WInd. 


Hilary Term, 10. Queen Elizabeth. 


where in the county aforeſaid, and the demandant traverſed 


that he had nothing by deſcent in D. or elſewhere in the ſaid 
county, 


Lilley againſt Whitney. 

(39) A TERMOR reciting by indenture his term and 

leaſe, granted all his term ęſtate and intereſt to ano- 
ther, havendum to him and his aſſigns immediately aſter the 
death of the granter : Whether the grantee ſhall have this 
immediately, or ſhall wait for the death of the grantor, was 
demurred in Jaw upon evidence, on a ſpecial verdict at niſi 
prius, before SAuNDERS and CARUs: and in this Term in 
B. R. the caſe was ruled, and adjudged, that the habendum 
was void, and the premiſes of the grant good to make the 
entire term pals to the grantee immediately. | | 


Eaſter Term, 


10. Queen Elizabeth. 


Hunt againſt Bate, 


(33) THE ſervant of 2 man was arreſted, and ini priſoned 

in the Compter in Landen for @ treſpaſs; and he 
was let to mainprize by the manucaption of two citizens of 
London (who were well acquainted with the maſter), in 
conſideration that the buſineſs of the maſter ſhould not go 
undone. And aiterwards, before judgment and condem - 
nation, tae maſter vpon the ſaid friendly conſideration pro- 
miſed and undertook to one of the mainpernors to 
harmlels agai ſt the party plaintiff from all damages and 
coſts if any ihould be adjedged, as happened afterwards in 


ave him 


oO 


(-1) Hil. 36. Elis. C. B. . Harri“ caſe. Afion on the caſe, in confideraticn that the 


plz tiff. at the requeſt of the deturigunt, nad talen 


us der-gok that he 
alth uzh it were pa 


don a one apprentice, the defendant 
6 e 8 5 ? * 13 I. . 
u!!! {ory ru! et and u Juisged that this 15 a g2Gd cenfhderation, 


- 4 83 * Fy , =. ; 3 1 2 Hens * 1 * 
J, because J Vw » A ue re A $940 4. Cy * - endant. 


Aud F +. Alix. C. B. * Fier's che. In conkideration of one hundred and ten pounds 


* * — 4 1 £ ! * - . o p * - 
given to a firanger at the in tiuce of tie defendant, the defendapt undertoor 


: ani} adjadged 


a good cunfideration, aitrough it was patcd, becaule it was at the infiance of the defendant, 


reality; 


7 
— 
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reality; whereupon the ſurety was compelled to pay the 
condemnation, 5, thirty-one pounds, &c. And thereupon 
he brought an action on the caſe, and the undertaking was 
traverſed by the maſter, and found in London at niſi prius 
againſt him. And now in arreſt of judgment it was moved 
that the aCtion does not lie. And by the opinion of the 
Court it does not lie in this matter, becauſe there is no con- 
ſideration wherefore the defendant ſhould be charged for the 
debt of his ſervant, unleſs the maſter had firſt promiſed to 
diſcharge the plaintiff before the enlargement, and mairprize 
made of his ſervant, for the maſter did never make & requeſt 
to the plaintiff for his ſervant to do ſo much, but he did it 
of his own head, Whercfore &c. 

(32) But in another like action on the caſe brought upon 


a promiſe of twenty pounds made to tne plaintiff by the 
defendant 


[ 272. a, ] 


lib. M. M. fo. 140. a. 
169. b. Dy. 230. 2. 
Bull. 73. 19. Elz. 355. 
D. 3. Zul. 187. 

it docs not lle upon a 
conlideration paſt. Dr. 
St. 104, 105. 5. Co. 
37. „ H. $. 16 . 
H. 8. 26. B. N. C. 284. 
Note a good caſe, 11. 
Car Cro. 409. 3 Bullitr. 
| A 6 7” 
Cro. 18. Tel. 41. I. 
Com. Dig. 142. 1. Bac. 
Ab. 173, 174 Str. 933. 
3. Burr. 1671, See 
Doug]. 101. note 42. } 


"F294; 0-3 


Ain conſideration that 
B. Las married his 
dauguter at bis regugſt, 


(22) But H. 42. Eliz. C. B. Hal, ſur v. Barker [Cro. Eliz. 741. J, the caſe was, J. 
requeſted I. to pay money for Him to another, and one year afterwards B. promiſed to H. 
to repay him, and upon this pronuſe an action cn the cale was brougat, and adjudged by all 
the Court that it does not lic, becauſe the confideration was executed, and differed from this 
cafe here in 10. Ez. of conſideration of marriage, for that continues. 

M. 41, 42. Ez. B. R. Rg, v. Bulliu, bam | Cro. Eliz. 715.], the plaintiff counted, that 


in confderation he at the requeſt of the defendant had granted to him the advowſon of 
Beckingham in Lincoln, he afterwards undertook to pay one hundred pounds, it is a good 
confideration, although it be exccuted, for the benefit continues. —T his report is referred te 
pl. 32. 

H. 2 and 28. Ez. and adjudged 29 and 30. EJ. C. B. [Godb. 33. 2. Leon. 224. Cro. 
El. 42.] Sydenham v. Hort bius ton, an attorney of B. That where A. became bound for B. 
at the inftance of B. A. was forced to pay the money, B. underrook to diſcharge A. theres 
from, adjudged that the action lies, for in aftmp/7 it is not neceſſary that they contract at 
the fame inſtant; but it ſuffices if there be induc: ment enough to the promiſe, and although 
it is precedent it is not material, otherwiſe in debt it is re;uifite that the benefit come to 

he party, otherwiſe for want of a rad pro C140 debt does not lie. 

M. 26 and 27. Elig. betwcen © Barter and Read, adjudged, that where Baxter had 
retained Rea! to be miller to his aunt, at ten miliings per week, debt does not lie upon 
ti.is, but an action on the cafe; (a) fur in deht it is requiſite that [the benefit] come to the 
party who promiſes ; and ſo, tor the want of a gazd p19 gzeo debt does not lie : but by the 
Court, this will {ſupport an action on the caſe, for although it is not beneficial to Baxter 
it is chargeable to Reads | Cowp. 294. ] 

Action upon the caic by & Cicort Y. Ruddeard, upon afſumpfit; and declaration, that 
whereas one Ariburius Tempeſt was indebted to the plaintiff &c. the ſaid Tempr/t appointed 
the ſaid defendant, and deliverci to the laid defendant fifty pounds to pay it to the plaintiff 
in part payment of his aforciuid debt, whereupon the plaintiſf came to the defendant and 
demanded the fifty pounds, and he anftwered that he had buſineſs then, and was not at 
leilure, but if he would come on fuch a day he would pay him, at which day he came, and 
the ether refuſed to pay. Poprand, When fe delivered the money to the defendant 
to deliver to the plaintiff, there was included an agreement of the defendant to deliver it to 
the plaintiff, which agreement will charge him in mt to him who ought to have the 
money. TANFIELYL agreed, When there is any precedent matter which cauſed the delivery, 
as in our caſe by a debt, then the delivery cannot be countcrmanded, but here there is 
another confideration beides the debt, tor lic is to come toy the houſe of the defendant to 
torch the money. YELVERTON egreed, Wherefore it was adjudged for the plaintiff, 
Eli. 5. Jace. B. R. 


— 


— 
2 


(4a) In the original it is, “ Car iu Wk: eff veqrieie que dient al party que puis et iffint &c. 


2 
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promiſes to pay twenty defendant in conſideration that the plaintiff, at the ſpecial 
3 0 cad jnſtance of the (aid defendant, had taken to wife the couſin 


3. Ro. Ab. fo. 11. C. of the defendant, that was good Cauſe, although the marriage 
1. Cro. 409. | 


5 ſt before t Kl. i 
74. 17. E. 4. b. 4. 6. was executed and pait before tne undertating and promiſe, 


Peri. 48. 237. 4.2 3. becauſe the marriage enſued the requeſt of the defendant. 


FOE And 


Faß. ;. Jac. B. R. In an action upon the caſe, on mii, againſt one ꝙ Sbrer, an agree- 
ment was between A. and h. tat 4. mould have a fcaſe of B. + wv:th divers covenants; 
at the day of ſealing A. refuſed, on account of the inſertion of a new covenant concerning 
repairs, whereupon the defendant, ſending by, took upon Himſelf, if A. would ſeal it, to 
make the repairs; and it was adiudged Tor the plaiuttf a good confideration, although the 
ſcaling of the dæed was of no conicquence to tlie defehdant, fol. 24. pl. 38. 

M. 28. Fliz. $ Burton's calc. . and an infant are bound to C. jointly and ſeverally 
far the ſaid infant, who at his full age promited to F. to fave him harmleſs. G. ſued F. 
and recovered: F. brought afu7ip/7!, and it lies, becauſe it was a good con ſide ration. 

Jin. 3. Car. B. . CGondauyn LIM IVitt7:by [ Poph. 177. Lat. 141 Noy. 81. Palm. 441. J. 
In an action on the caſe the plaintiff declared, that WUCTEAS the huſband of the defendant 
was indebted upon an account ſtated, and pruned to pay it, and died, that the wife of the 
defendant, having notice that the pliintiit would ſue, requeſted him to forbcar until ſuch 
a time, and then [ promiſcd] to pay; upon 7 e it was faund for the plaintiff. 

Gol bury requeſts C e to deliver to I. S. fix hundred pounds worth of wine: afterwards 
Golfery promiſes Gaze, in conf: d<raiton that he at his requeſt had delivered it to J. S. to 

ay hit if J. S. did not; J. S. paid only three hundred pounds; and adjudged by all the 
Judges of Eu uu that ap ation lies by Gate againſt Gu ö (a). 
Foitepuct's cafe. LC ro El ® i» L 3. Lat Poph. 152.] A 

it JeLCPCCs S cate. L ro. FH. iz. 120. W. 94. I. son. 113. a 21. P 21582. n 
infent made a contract, and at full age promiſed in conſideration A. would forvear the 
ſur, to pay; ard adjudged that an action lies againſt him. | Cowp. 375. ] 

(920; CO and Church, ZE. i. 1657. fol. 2975. b. 265. A. (59 


4. Orig. o. 


(a) Inihe original there is extreme con- that action lics by C. [C.] againſt Ci. [G.] 
fuſ.on ot nanics, as follows: Gale requeſt Palm. 442. citcs it as the caſe of Gale v. 
„ Gt lite a Coliver el J. S. bool. de vine,“ Cioberr, in error; but it ſeems much miſ- 
T Ares Glas rome al Cale in corfides | ©& printed, and it ſhould he as iu the crotchets, 


& ration i ad in rcquch deliver al J. S. af“ or otherwiſe it muſt be, that Clare was a 


« pavcr J. S. ne paycr I. S. pay korſque 6 fourth perſon, and promiſed Clobery, in 
% 250), ct a%udg per touts les Juftices “ confideration of his delivering the Wile at 
« L' Angier que l'action gift per Ge vers | © Gaze s requeſt, and that action lay againſt 
« Gobi. This caſe is nor reported at e 2c expoftion which I have 
length in any buck of reports extant, and aaventured above, reconciles It with Palmer 
yeems to have vern here copied from ,, | 19 tar as 0 make ihe fame parties to the ſuit, 
who cites it, bag. 4:2. (publithed ten years 4 and the {ſame reſult of law from the facts, 
beſore ihis canon of 12.) with at leaſt | and contains fewer alterations than that pro- 
equal confuſion, thus: © Inter 2 e et (2 pod by 2 ner, who docs not notice the caſe 
« ity; Gale requeſt C lier a . theſe marginal notes to Dyer. 

&« Ol. worth de vinr, le que! il deliver; CH) This cate 18 cited Sir Thos. Raym. 
« apres Cafe promite a Gals in ccunde- | 260, and rucd that aftmfft would lie for 
& ration que il @ JON YeqQUell deliver à 1. . . tue tuncral cpences of defendunt's child, 
tant, 4 Paver zur, f 1. S. ne paya ; J. &. buried by the Flaintic without requeſt. So 
& paya que 3091, et do wige ner twurs Jug! in B. R. M. 31. Gee. 3. LAW moved for a 
„% de Enzicterre, aut 1'actica git per C. | new trial, where the plaintiff had a vordick 
| 
| 


« or; Cl. en errar,” Viner enters it in] for the funeral expences ct defendant's wife, 
his Abridgment, vel. 1. page 285. taus: | who was buzicd, and the charges Paid by 
4% Gate requened C4. r TH deliver to J. &. | rent phintiſ without requeſt, and in thut 

| Calo the weite led apart from the huſband, 
4% ccordingly. Aft zrwards Care Gale | and lad a lapecicparaic maintenance. But 


« promiice Gale CC in coofideration | the Crurt retuled even a rule %, for per 


rr 1 3 r  W,. $-te y 
10 Gocl. Kortad Os M ie, nnen ils (tCal Vere © 


« that he at his reguen z. delivered fr | BULLER, Jie, “ art herdearn the ſeparate 
« much to J. S. that he wound pay Nin if | of warptengree is at an end, and the huſband 
\ , * LA | * jp oy 3 y* 1 "== v*'> / 1 N 4 ' : 7% 
6 f þ k . 910 net. 'F 2 * (SET Pnlny $2802, and 18 11 Ter 64 12021 CO LATION 10 dur y her. 
3 Y 3 F® x. I 7 — 
40 acigz ges b * VV of ing Cy fe . | at. Is 
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And land may be alſo given in frank-marriage with the couſin 

of the donor as well after the marriage as before, becauſe the 

And therefore the 

opinion of the Court in this caſe this Term was, that the 4. Mar. 147. b. 
plaintiff ſhould recover upon the vercict, &c. And fo note „ 
the diverſity between the aforeſaid caſes (c). 


[ 272. b.] 


marriage may be intended the cauſe, &c. 


Trin. 30 Elix. Marſh v. Rainsford. [ 2. Leon. 111. Cro. Eliz. 59.] There was a com- 
munication of marriage between M. and the daughter of R. and of tWo hundred pounds to 
be given with the daughter, but they could not agree on the day ef payment. Maryb ſtole 
away the daughter, and married her without the knowledge or conſent of the father; but 
afterwards ER. agreed, and promiſed that in conſideration he had married his daughter he 
would give him two hundred pounds, and aftcrwards M. brought aſſumfpſit, and recovered 
by judgment. | 

H. 2. Jac. B. R. Rot. 511. + Sandhill v. Fenny, The plaintiff declared, that in conſide- 
ration that the piaintiff had formerly marricd his daughter at his eſpecial requeſt, the de- 
fendanr promiſed the plaintiq to pay him every year during the life of the defendant ten 
pounds, &c. The plaintiff, upon n aſſumpſit pleaded, had judgment, but upon a writ of 
error in the exchequer chamber the judgment was reverled, becauſe the marriage was exe» 
cuted before the promiſe made, yet the declaration ſuppoſes that the detendant requeſted 
the plaintiff to rhe marriage. 


ä — tn = 


mn 


(c) By 29. Car. 2. c. 3. where a man un- | be made in writing, and ſigned by the party 


dertakes to anſwer for the debt, default, or 
miſcarriage of another, no verbal promile 
hall be ſufficient to ground an action, 
bud ſome note or memorandum of it thall | 


to be charged with it. 


Bl. 120. 


— Oe 


—̃— —— SY” IS 


Sce 2. Will. 94. 308. 


Cowp. 227. 460. 2. Term. Rep. 81. 1. Hen. 


Lord Abergavenny againſt Plummer and others. 


AS TE was afigned amongſt divers other things 

in the pulling down of a copper or lead affixed 
to the ſoil by a termor: to which was pleaded in bar a legacy 
of it by the termor, and that by the aſſent of the executors 
it was pulled down, and removed. And the plaintiff tra- 


(33) 


verſed the deviſe of the termor, upon which they were at 
iſiue, and upon other points there were joined divers other 
Hues. And now the Jury appeared, and this iſſue on the 
deviſe was afſerted to be a j2:aile, and ſo holden by the 
Court. And yet on the other iſſues the opinion of the 
Court was, that the Jury ſnould be taken, and ſhould be 


diſcharged of the iſtue, which was a gefalle; and a new 


(33) Nov, Attorney General, in Mr A:h;ns' reading was of opinion, that the 18. E. 
f Fitz, Abr. ] tir. Waite, 8. | 108. ] that in waſte of the hall the whole houſe {hall be recoe 
Ic 34.9%. 215 


vered was good law, againſt the opinion of Cor Inſt. fol. 54. a. 


KENT. 
In waſte by pulling up 
a *copper fixed to the 
ſcil by the leſſec, plea a 
devite thereof by the 
leſſee, iſſue on the de- 
viſe is a jcotail. 
Plant. ff niay abridge the 
waſte aiſi ned, not ſal- 
ſifying the writ: but if 
in waſte in domibus er 
beſcis he abr.dge all the 
watte .n d:mibus,the writ 
ſhall abate. 
If one of ſeveral iſſues 
be a jeofail, tae others 
ſhall be tried by the 
fame jury, but there 
ſhall be a new wznire to 
try the new iſſue. 


Js 


And he 


cited ꝙ Lord ALrrgaviniuy and Srr Richard Southwell's caſe, in an action of waſte. for waſte 
done in the kitchen and Jariler of a caſtle, and the whole cattle was recovered, for a caſtle 


cannot be divided. 
Hay's cafe [cited Lat. 62.) 


5. Com. Dig. 632.] So adjudged 11. EJ. Sce alſo 34. Ex. Allen and 
Tenant of a houle is diſſeiſor of another houſe adjoining to it, 


and he deſtroved both, and made git into one new one, the diſſeiſee recovered the whole 


houſe. Sce Eaſl. 
or the guæ're in this caſe. 


1. Car, E. R. [La:. CI. ] Lins and S romrie:'s caſe, fo. 10. and 11. &c. 


venire 
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vertre facias ſhould iſſue upon the new iſſue. And it was 
alio holden that the plaintitt might abridge the waſte aſſigned 
H. 7. 28. 27. 42. in tae pulling dovn ef the copper, ſo as he do not falſify his 
3 


—_ e 


4 UW 


6. Br. W.it. 104. 3 * ; 
20. 14. 7. 13.b. 4. Co. Writ by this abridgement : for if the writ be in houſes, and 


63. 03-255 12. E 4 4. woods, and he abridge all the waſte ſuppoſed in the houſes, 
4. 6. 21. E. 4 10. 10. 


24. 39. H. 6. 43. a. S. his writ ſhall abate for that. Quære well if the plaintiff 
n upon this plez by which the waſte was confeſſed, ſhall not 
ave judgment to recover &c. 


Walt: 27: Dy. 430. 


_— p  _ — 


2 — 


Cardinal aging Sackford, Maſter of the Requeſts. 


EssEx. 


The lffor covenants (34) IN evidence in replevin the iſſue vas joined upon a 


d grants to his tenant 
he n * — ſurrender made by the leitee for years to the leſſor, 
Ld to hin 1 ge wife it appeared by an indenture that the leſſor had only an eſtate 
ddurne the lic of the a : 
LAS This is neither tail in the land, the reveriton to the Queen in fee. Ard the 


a ſurrender ror corftt= je ſſor covonanted and granted to the leſſee that he ſhould have 
mation, but a covenant $33 . - . 

er ly. aud hold the land to lum and his preſent wife, and to any 
12. Com. Dig. £59.) other wife whom he ſhould chance to marry, during the life 


14 _ . * ct the letſor, without paying him any rent, &c. but no livery 
11. Yo 151299. 2 2. ä * 


pl. or. of lein was made upon this indenture; and Whether this 
. . ſould enure as a ſurrender of the term, or as a confirmation 
517. 18941883 0 

to the lellee to enlarge his eſtate for the term of the life of 


the Icilor, was doubted. And by the opinion of three Juſ- 
ticcs, it ihall do neitaer one nor the other, but is only a 
of 273. fn ] covenant, notwith!tanuing * tais word grant; but WRESTON 
L l 3 11466. , EY a > | 
23. EL 374. b. thought the comrary, becauſe of this word graut. The 
ſame cafe %, Eeſt. 11. Ret. 21. 


Walrond againſt Pollard. 


The dearcry cf n (35) TIE deanery cf the cathedral church of Wells was 
4 a 2 5 1255 diſlolved by the ſurrender of Fitzwilliams in the 
C:21PO : 7 O. en, nor 
i5 it a debate, tat- time of Hur 8. And the prebend of Currey in the ſame 
forc leatcs ade by the 
. church 
(35) The king mey make a mere wyiman a dean, for his function is temporal; by the 


Judges, H. 28. e. B. R. Leiv. 60. 1. Brow. 201. | in the argument of a caſe, Fairficid 
. Carre. But WI, LiAkio in the argument of he fame cats ſeid, that Knights have dean- 
eries, but this 15 dy pecial dhpenlation Os tue arsubimop, and that hie had leun ſuch licen- 
fes (a). | 


— 2 — — —— —. —ñ —— 
—— — — — — — — ——  —— 2 — 2K —2  ' —— — — — — — 


- » * Los = * % . 1 PR -» _ 
(2) Bu: reren f 14. Þ Os Sc Sd 4. y * 1. . 
— . g * * * ' 1. a " 
no perlon Weener 1 cpo d De As. 
mitted to a2 parton ne, VICAaTAagc, benelice, 


| 

| 

j 

er other C:0!yiitign) pro:notion, or digi: | 
- * - 


2 — — 


Py . U D * — . 1 
Wia 107 Cie COT 


re fuch time as he ſhall be 


erdalacd prieſt, &c. And fee Watſ. Cler. 
1 4 15 tape | 


H.. 


ee 


Eaſter Term, to. Queen Elizabeth. 


church was alſo ſurrendered by Goodman, Prebendary there, 
in the iſt year of E. 6. And in that year the diſſolution of 
the deanery was confirmed, and the deanery extinguiſhed, by 
act of parliament, and a new deanery erected and created, to 
which new deanery the Jands and poſſeſſions of the ſaid pre- 
bend of C. were annexed amongſt other poſſeſſions. And 
the nomination and appointment of the perſon of the new 
dean and of his ſucceſſors, given by the act to the King and 
to his heirs and ſucceſſors by letters patent, and that he 
ſhould have the like authority in the choir and chapter in 
every thing as the old dean had, ſaving to all ſtrangers (other 
than the Biſhop of Bath and Well, and his ſucceſſors, and 
the ſucceſſors of the ancient deanery, and of the prebend of 
Currey &c.) all rights, titles, intereſts, &c. And aſterwards 
King Edw. G. reciting the ſaid act, by his letters patent (the 
direction of which was, Rex omnibus ad quos &c.) appointed 
Goodman dean for the term of his life, whereupon he was 
inſtalled and ſeiſed thereof, and being ſo ſeiſed he took the 
prebend of /7yvcliſcome in the ſame church. After which 
the Biſhop there, by virtue of the King's letters patent of 
vilitation of the dean and chapter there, by one Mericſe his 
commiſſary, declared a ſentence of deprivation againſt Good- 
man of the deanery by default, by reaſon of the two dignities 
or promotions taken jimrl et ſeine! in one and the fame ca- 
thedral church; the firſt of which, by the canon in the 
eccleſiaſtical law, was void: from which ſentence he appeal- 
ed to the Archbiſhop of Canterbury, who affirmed the ſen- 
tence of deprivation ; and from which ſentence he appealed 
(3%) After which King Edio. 6. in 


laid cauſe of deprivation of Gcad- 


over to the Ning, &c. 
his fifth year, reciting the 


man, by his letters, the direction of which were, Rex reve- 
rende in Chriſto pati Fc. epiſcobo ds Balle et Nils, & e. 
gave and granted the deanery and alfo the PRE ef Carrey 


and all their poſſeſions to Turner * 


S; ler the 
term of his life, wuereupon he was inttalled & c. and was 


ſeiſed Ec. 


* 
107 dean 


3 "© © : L 18 p 1 4 * a — 
ant after ward; id Fo. — 18 died, 4118 iat. 


TY 2 
1148 
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dean need not the con- 
firmation of the king, 
nor even of the b. hop, 
the act cf parliament 
that erected the new 
deanery on the ſurren- 
der of the old one, and 
gave the nomination of 
the dean to the king, 
enacting alſo, that rhe 
nero dean and lis ſucceſſers 
might grant, demiſe, or 
depart with th: ir pid en 
in the ſame manner as the 
ancient deans could, whoſe 
I-aſes only required the 
confirmat.on of their 
chapter. The linds and 
poſſeſſions of the pre- 
bend of C. were anne x- 
ed by the act to the 
acancry, but not the 
prebend .tfelf, Whether 
in that caſe the dean 
taking another prebend 
in the ſame cathcaral 
may he deprived as 
having two pro:not ions z 
and Whether the deanery 
is 8 vacated 1% 
facts, or o:ily voidable 
by ae guts 


[ Ante, 239. S. C.)] 


[2. Term Rep. 532.} 
[See Lord Trehy's ar- 
gument in the Quo War- 
ranto Caic, 10, 11. and 
the poitſcr.pt tarough- 
out. Aud a proteſt on 
the 23. Jan. 1689. in 
the Lords Journals, 
vol. 14 P. 424 % 
{Watf. Cler. L. 8.] 

3. Co. 75. b. Dy. 209. 
2 58. 294. a. 8. Co. 75. 
Piuw. 498. 2. Kcble, 
107. 2. Ro. Rep. 103. 
Ar. Depofition, 10. 
Duv.s Rep. 46. b. 
11. TO, 99. Dy. 
264. 5. E. 3. 9. 


159. 


p * - 7 27 1 4 7 og * * * 

H. J. It, E. 3 257 oo 21. at 47 |! 10 O09. 5 01 D. r prreſentad ede by | M.yoy 10 the 
prebend of Kejtricr: uon, OEM Reads nd ot the church of Sz. Incl. ew and after wards 
+ the deanery ain; UN wm the (aid ch: irch. the aforeſal i 5b ha RN him $/cpDen to 

ror 5 . 3 . * 2 . * 4 
thc {aid "ALS FE 3 RG COLO n Is 389 la zul dor an l & 92 240 2 410 5 k FO DTC, ary 74 15 ] * 022 1 080 Ly 
legiat * chure! Gals ads 2e 5 8 94 that BE 10 2 ch 2 1 * Alec beer 11 reer tak 1 70 tlie 

28 i — - ” 6 * TY rg F * 
church of II EfETICT HI Lo0Ms Netter this ecaly to 12 title ot th Þ kiag o pretent dy hon ts 
e caſe above, 223. 5. ; * 

F.C ms PR , 
T rig, BNE and.. 


* 
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Dy. 123. 239. 280. a. 
a82. 35. H. 6. 35. 


2. R. 2. Qua. Imp. 143. 


9. H. 6. 32. 
Davis, 44. 

2. Co. 48. 

B. N. C. 58. 463. 
Dy. 83. 


2. Ro. Ab. 341. 
R. 714 


[Gibſ. Codex, 173. 


Dy. 293, 294. 4. Co. 


Eaiter Term, 10. Queen Elizabeth. 


Queen, at the ſuit of Goodman, in the firſt year of her reign, 
iſſued a commiſſion to four delegates, who by ſentence re- 
ſtored Goodman to the deanery, reverſing the other two ſen- 
tences, wherefore he was reſtored, and made divers leaſes 
confirmed by the Biſhop and Chapter there. And after- 
wards the Queen Mary died; after whoſe death, 5. in the 
time of the preſent Queen Elizabeth, * Turner (by a 
petition and ſupplication made to the Queen, who aſſigned 
certain commiſſioners delegates), was reſtored by ſentence, 
which ſentence afterwards was by other commiſſioners af- 
firmed notwithſtanding the reclaimer, and appeal of Goodman. 
And afterwards Goodman, being removed, died. And then 
Turner had ouſted divers of Goodman's leſſees, and of the 
lands had made new leaſes, between which leilzes there have 
been divers ſuits and contentions; and one iſſue joined in 
Michaelmas laſt, whether Goodman was dean at the time of 
the making of the demiſes &c. or not, for the trial of which 
the Jury of the county of Samerſet now appeared at bar in 
the Bench. (37) And upon evidence given divers queſtions 
were moved. 1it, Whether the deanery was a mere tem- 
poral promotion, and oi ce or function, or ſpiritual in this 
caſe. And by the opinion of ALL THE JusrIcEs there, it is 
ſp:ritual and not temporal, and ſo it was taken to be by the 
parties themſelves before this time, as appears by the ſaid 
diſcourſe of the appeals above. Alſo Whether Goodman was 


79. Inſt. 196. a. Da- juſtly deprived by 44ericke for the cauſe above, becauſe the 


vis, 3. 


11. Co. 99. b. 


[ 2. Term Rep. 651. 
2. Ro. Ab. 229. 
Co. Lit. 344. a. 


3. Co. 75. 4 Co. 75. 
Sty. 18 1. 


1. Ro. Ab. 478. 80. 1. 
1. Inſt 300. b. 
1. Ro. Ab. 480. 


prebend of Currey was not extinct, and only the poſſeſſions 
thereof, and not the prebend itſelf, was annexed to the dean- 
ery by the act; therefore ure of this. And Whether the 
deanery was ih facto void without any ſentence pronounced, 
or not? And of this the Juſtices were of different opinions, 
therefore quære. But the Jury gave a verdiX for Cedman's 
lefſecs, 5. that Goodman was dean at the time of the demiſes. 
(38) And note alſo that it was moved, that the dean was 


viſitable by the Biſhop there of mere rigut, notwithſtanding 


the ſaving in the act; for that extends ouly to the intereſt 
and right of patronage in the deanery, and appoints that to 
th: King &c. gquære inde. Alſo it was holden by ſome that 
there ought to have been a conſirmation from the King, as 


patron of all leaſes made by the dean; guœre this. Notc 


well the words of the act &c. But in Hel. 15. of the preſent 
Queen, this point was ruled dy the opinion of all the four 


Judges, 


Eaſter Term, 10. Queen Elizabeth. 


Judges, that there is no need to have the confirmation of the 
King, as ought to be of a promotion donative. For the 
words of the act are, that the deans may grant, demiſe, and 
depart with their poſſeſſions in the ſame manner and form as 
the ancient deans might, and uſed to de, which never was to 
have the confirmation of the biſhop, bur only of the chapter. 


And this caſe was between H/alrond and Pollard. And of 


this opinion were CATLYN and WRAY in the Queen's 


Bench, Trin. 15th of the now Queen, upon evidence to a 


Jury charged there; but Sourhcor heſitated. 


| 273. b.] 


LWatſ. Clerg. L. 478.] 


Dy. 40. b. pl. 1. 


Note, by Por HA, Chief Juſtice. in the caſe of the hoſpital of Norcolch, 35. Ev. that 
it was reſolved, that by the grant of all the poſſeſſions of a dean and chapter the ir corporation 
1s determined, inaſmuch as they ought to have a place for their aſſembling, for otherwiſe 
they ſhall be taken rather to reſemble an illegal aſſembly than a corporation: and fo was the 


law agreed by the Juſtices of the Q 


ucen's Bench, at Ser;-ants Inn, 38. 7:2. 


tne hoſpital 


of Norwich's caſe, that an hoſpital alſo ſhall be diſſolved by a grant of all their poſſeillons. 
But ſee 3. Rep. 73 Kc. and 2. And. 165. the dean and chapter of Norw:c5's cafe ruled 


ænlra, that this is no diffoluticn.] 


— — ——— — e — 


* Grey's Caſe. 


G. before the ſtatute 27. H. 8. [c. 10. ] was 
ſeiſed in uſe cf certain lands to him, and to the 
heirs of his body, remainder to H. G. his brother, and to 
the heirs of his body &c. And before the ſaid ſtatute a com- 
mon recovery was ſuffered by . G. vio vouched the com- 
mon vouchee. Which recovery is executed; and afterwards 
the recoverors enſ:offd one T. E. to the uſe cf the ſaid T. H. 
And afterwards R. G. died without iftue. Whether the an- 
cient f:offees might enter or have an action to recover the 
land to the firſt uſe, or not? And CATLYN, Dyra, WEs- 
TON, GERRARD and ONsSLOWE, Attorney and Selicitn Ge— 
eral, thought that they might. 

(40) Alſo there are two brothers, and the 7 
iſſue a ſon, and is attaintcd of treaſon, and executed; and aſ- 
terwards the elder brother (having good cauſe to have à pe— 


(39) 


rf 


ungelt hath 


XY 
tain 


in the hands cf the 


r 
— 


tition of right to certain lands being 
before the attainder} dit 5 

youngelt brother is his next heir in blood, who by due ſaid 
attainder of his father is diſabled to take the ſaid tithe, and 
Whether the right 


hout iſiue, and che fon of the 


right of a ion as heir to his ſaid uncie, 
be now extinct, and the cauie of tie peation clearly deter- 
And it feems tha: 


mind, or not ? it ie, 10 long as tue at- 


tainder 


* [ 274. a.] 


C:fuy que ue in tail he- 
fore the ſtatute ſuffers a 
comraon recovery, and 
dies; the ancient teotfecs 
mas enter, or have an 
action to revive the uſe 
for the remainders. 


B. N. C. 147. 27. H. 8. 
20. 30 H. 8. Er. Feotr̃- 
ment al Uſe, 56. 21. 
Mo. Manxcll'sCaſ, 5 b. 
low. 353. Dy. 53. 60. 
330. pl. 17. 19. H. 8. 
13. 

[ Br. Er.tre Corgeable, 
123. Contra. See Giib, 
Uſes, 32. ] | 


A. hati cauſe of peti- 
tion to the King {or 
lik, his brother . 
hath iM1e a fon, and is 
e:euted jor treaſon. A. 
es Witilcut iſſue; and 
L.*s ton is reitored by 
parliament in blood or.ly 
a: to his father, but with 
leave to {ve for lands of 
collatc ral anceltors, as it 
there liad been no at- 
tainder, provided that ;t 
extend rot to lands in 


r : | 
Lic 248 * nancs CY a. 


[ 27.4. a.] 


tainder; he may have 
a petition of right ſor 
thoſe lands as his uncle 
might. 

Lz. Hawk. P. C. 648. 
1. H. H. P. C. 256. ] 


Jo. 460. 6. Co. 40. 15. 
Car. Cro. 543. 22. H. 6. 
38. 46. E. 3. D-:ſcent. 
6. 32. H. 8. 48. a. 49. 
E. 3. 12 b. 1. Z. 3. 4. 
31. E. 1. Deſcent, 17. 


49. Aſſ. 4. 


4. Co. 40. b. Dr. Stu. 


17. 


Faſter Term, 10. Queen Elizabeth. 
tainder ſhall remain in force. 
ſon is reſtored by Parliament in blood as heir to- his father 
by theſe words enſuing, g. “ that he and his heirs ſhall be 
« from henceforth cnabled only in blood as fon and heir and 
« herrs to the ſaid fal ber, and made only heir and heirs in 
ce blood to the ſaid father. And that alſo the ſaid ſon and his 
« heirs fhall be from henceforth enabled to demand, aſt, have, 
« held and enjoy all ſuch lands, tenements &c. which at any 


c time hereafter ſhall deſcend, come, remain, er revert from any 


ce collateral ancefior of his ſaid father as if the attainder had 
« not been had. And that the ſaid fon and his heirs may here- 
« after uſe, and have any ation or ſuit, and make his pedigree 


and conveyance in blood as heir, as well to and from his ſaid 


“ father, as alſo to any other perſon or perſons, in lite manner 


1. Keb. 219. 36 f. 606. 


*[ 254. b. J 


and form as if his ſaid father had not been attainted. „Having 


ce to all and every perſons, bodies politic and corporate, their 
& heirs and ſucceſſors, all ſuch gſtate, poſſeſſion, right, rever- 
cc ſion and re.nainder, as they or any of them have, or ought 
« to have, in and to the premiſes, er any parcel thereof, as 
ce thou, the faid act had never been made.” Whether by 
the ſaid act the ſon is reſtored to the ſaid right and title of pe- 
tition which was in his uncle, as heir to him, or not? Note 
that there was a proviſo before the ſaving, that this act of 
reſtitution ſhould not extend to any lands which were in the 
hands of the King, or of any other by reaſon of the attainder. 
And it ſeems by theſe clauſes, that the intent of the King 
and Parliament was liberal to the party who was reſtored, 
ſo that he ſhould be enabled to have the petition of right 
above, as heir to his uncle. And clearly there is great equity 
and * conſcic:ice in the caſe for the ſaid Grey, who had ne- 
ver offended the King, or any of his anceſtors, but was only a 
feoffee in truſt, &c. And ſo it was refolved, that the report 
of the opinion of the {aid {ive perſons ſhould be made to the 
Queen in next Michaclinas Term. 


— 
— _— 


Muton's Cate. 


(41) Item, After all this the 


£2 levies a fine to the 2 
uſe ot himſelf and ſuch (4 ) 
wife as Le ſhould marry, 


OHM 77. ſciſed of certain land in his demeſne as 
of fee, levied a fine thereof tocertain perſons, and to 


(42) ꝙ Rend's Caſe tempore Eliz. C. B. A huſband made a fcofme: nt 1n ke e to the uſe cf 
himſelf and his wife which ſhould be in fee; he marricd and levicd a ene of the whole, and 


died: and ſhe brought a cu 23 ld for a moi ety, | See Co. Lit. 188. a. poſt, 349, Cro. 
Kliz. $26, ] | 


tac 


* 8 1 V0 2 


Eaſter Term, 10. Queen Elizabeth. [ 274. b.] 


the heirs of one of them: and the uſe and intent of this fine — then marries ; his 
is declared by certain indentures to be to the uſe of the ſaid 3 1 


J. M. and of ſuch wife and wives as the ſaid J. M. ſhould [See 22. Vin. 201, aca. 


in notis. ] 


happen afterwards to marry, by whatever names ſhe or they Mo. g6. | 
S. C. 


might be called, for and during their natural lives, and the r 

life of the ſurvivor of them; with divers remainders over. Vide 1. And. 43.] 

And afterwards the ſaid J. M. took to wife one A. and then * . Bundel. Ful. 
2 . 7 9. 1. Co. 130. 

died. Whether ſhe ſhall take any thing by the ſaid inden- Py. 191. 300. 

tures and fine, or not, quere. And by the opinion of Wray 

and Mead, Serjeants, and Plowden, and Onflave Solicitor, 8 2. Co. 101. x. 

ſhe may, and thereto they ſubſcribed their names. The ſta- [ Co. Lit. 188. a: ] 

tute of Uſes 27. H. 8. [e. 10. ] is, that where any perſon gag. uſes, g. 

ſhall be ſeiſed to the uſe, confidence, or truſt of any other, 

the ſame ceftuy a gue uſe, confidence, or truſt, ſhall be ſeiſed 


and poſſeſſed to all intents, conſtructions, and purpoſes of and 
in ſuch like eſtate as he had in uſe &c. and the eſtate, title, 
and poſſeſſion of the perſon ſeiſed to the uſe &c. deemed in 
the ceſtuy a que uſe, &c. after ſuch quality, manner, form, 
and condition, as he had in the uſe, confidence, or truſt &. 


(43) Quære, In whom the uſe ſhall be until the marriage, C Mo. $17. 4. C. that it 
and what eſtate ſhall be in uſe. And, Whether the name of is ſettled to be in the - 


wife, without any other name, ſuffices for capacity to take a W ee 


2 | . . Co. 18.2. 27.2. vid 
jointure with the huſband, or by way of remainder after his P. Ty, 2 2 Autor 


deceaſe, and what relation that ſhall have, s. to the time of Paß, 289. Feoffment al 


Uſes, 29. 30. E. 3. Feoff- 
the feoffment or of the marriage, ſee 12. H. 7. fol. 27. in de * 3. 59. 


Treſpaſs, Feoffment to the Uſe of the Pariſhioners of D. not 73: H. 7. 9. 7. E. 4. 12, 
pl. 11. b. 7. E. 3. 29. 


incorporated. Alſo in the time of + Ed. x. feoffment to a 18. E. 3. 53. 5. E. 4. 7. 


man, and to that perſon who ſhall be his firſt wife, is not a NN 3 1 — 


good jointure. And 18. E. 3. [ 59. b. pl. 91. ] Intruſion. A er 39: 3 1 
demiſe to a man, habendum to him and the firſt ſon of his n H.. $4 7 * 
begetting, is not good joint-tenaney, nor by way of re- Tt: * r 
mainder &c. becauſe they were not in rerum naturd at the 22. Feoffments 60. De- 
time of the feoffment. Alſo afterwards 5. E. 4. fol. 4. [J. b. fendant, 1. a. 

pl. 17. ] the brother's poſſeſſion of an uſe makes the ſiſter heir. 

The caſe above was argued Michaelmas 13 & 14. of the 


preſent Queen by Geffray and Meade. Sce a like caſe H. 17. 
[fol. 339. b. pl. 48.] paſtea. | 


38 Sic 


[ 274. b. ] 


A ecrtiorari lies from 
B. R. to C. B. to re- 
move the record itſelf 
of a fine ſor the purpoſe 
of cancelling it for er- 
ors. But to remove a 
record of niſi privs on 
which attaint is brought, 
there muſt be a ce: ticrari 
de tenore records out of 
Chancery, and it mutt 
be ſent into 3. R by 
LA. Vin. Ab. 441. ] 

s. Co. 39. F. Nat. 20. 
3. H. 7. 20. 16. E. 3. 
Record, 35. Br.Record, 
40. 21. E. 3. 24. a. 21. 
Aſſ. 10. 40. Aff. 29. 15. 
E. 4. 21. 


[Cruiſe, Fines, 296 6. 
Alod. 178. But ſee Gilb. 
Executions, 168. ] 


*[ 2955.4] 
I 1. St. Tr. 677, 678. ] 


44. E. 3. 37. a. 41. AF. 
29. Dy. 89. 


Dyer, 2 50. 


9 H. 6. * 


B. N. C. 278. Dier. 133. 
184. b. 
t 2. Com. Dig. 19. ] 


The marſhal, by leave 
©t the Chief Juſtice and 
aTert of the plaintiff, 
vermitted one in ex2- 
cution to go at large 
r a time; when he re- 
urns he is in execution 
da. n, ſo that if he again 
rermit him to quit the 
„np, he is liable for 
TK (t. ape. 


„ aſe & not liw by 


„ 2 ps 4 * 1 actiet 


Eaſter Term, 10. Queen Elizabeth. 


Sir John Beurne, Knignt, againſt Ruſſel, Knight- 

(44) A7 OTE, That in this Term two writs of certiorari 

were awarded out of the Queen's Bench, the 
one directed to Lennard the Cuftos Breviun, which was to 
remove the foot and concord of a fine levied in the time of 
the King and Queen Philip and Mary (whereof in law and 
in truth nothing but the tranſcript was removed before by 
writ of error, and error found and adjudged in that) to the 
intent that the record of the fine ſhould be remeved from the 
files in the Common Bench, and cancelled in the Queen's 
Bench, and there are precedents in the Books of it. And 
Egerton, clerk of the office of Chirographer, ſhewed a pre- 
cedent in the time of £4. 3. of a certiorari out of the Chan- 
cery, directed to the Juſtices of the Common Bench, and 
for the tenor of the foot of a fine for error, and by mittimus 


- ſent over into the King's Bench in the 16th year of Ed. 3. 


Parn” being Chancellor. And the other writ was directed 
* to the Chief Juſtice of the Bench to remove the record 
whereof a verdict paſſed at ni prias. And now attaint was 
brought in B. R. upon this verdict. (45) And that writ 
was not aHowed, for no precedent could be found of ſuch a 
writ; for the note or entry of the clerk of the treaſury in 
the Bench does not ſay, that the record aforeſaid is removed 
into the Queen's Bench © by virtue of a writ of certiorari,” 
but only & by virtue of a writ for correcting errors under the 
ee great ſeal of England.” Wherefore the party, who was 
Sir John Bourne, Knight, againſt Ruſſel, Knight, purchaſed 
a new writ of certiorari out of the Chancery for the tenor of 
the record only, which was certified to the Chancery ac- 
cordingly, and thence tent into B. R. by mittimus, 


3 ; 2 


(40) A MAN was condemned in the Exchequer at - 

minſter upon a ue minus Cc. in one hundred 
pounds, on a recognizance in the ſame court, and for the 
debt he was committed to the Fleet in execution, and after- 
wards he was removed into B. R. by a corpus cum causd, 
and there was committed to the cuſtody of the marſhal for 
the ſaid cauſe and execution. And afterwards in the pariſh 
of Saint Swithin in TFalbrock, London, the marſhal ſuffered 


him 


«a «. 


Eaſter Term, 10. Queen Elizabeth. 


him to go at large: whereupon the plaintiff - brought an 
action of debt againſt the marſhal in London in B. R. by bill, 
and counted the whole caſe as above, and concluded, where- 
fore an action accrued to him by the form of the ſtatute in 
that caſe made and provided. Quære what ſtatute this is, 
4. 1. R. 2. [c. 12.] or Weſt. 2. [c. 11.] de ſervientibus et 
ballivis Sc. (47) And the defendant juſtified the enlarge - 
ment of the priſoner by leave of the Chief Juſtice, W. GAs- 
COIGNE, and by the aſſent of the plaintiff himſelf, judgment 
ff aftio &c, To which the plaintiff ſaid, that he at the inſtance 
of the faid Chief Juſtice, had agreed to the enlargement of 
the priſoner for certain days, fo as that it ſhould not prejudice 
his execution &c. at which day the priſoner returned and 
rendered himſelf back to the priſon, where he remained 
until the defendant afterwards, s. at the time aforeſaid, ſuf- 
fered him to go at large, without this, that he agreed to the 
enlargement of him as the defendant had pleaded : and the 
defendant 2 contra ; and the iſſue was found for the plaintiff; 
and after divers continuances by a Curia adviſare vult, at 
length the plaintiff had judgment to recover the debt againſt 
the marſhal, and damages &c.— But non con/iat whether the 
priſoger went at large with a keeper or not. And a ſimilar 
eaſe againſt the deputy of the marſhal for an eſcape, A. 
16. H. 6. Rot. 63. but there is no mention in the count of, 
by force of the ſtatute &c. See a like caſe for the letting a 
burgeſs of parliament go at large, by a writ of privilege of 
parliament, who was in execution, EZ. 34. & 35. H. 8. Rot.23. 
[ Ante, 59. b. 60. pl. 17. 
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N. B. 130. b. 31. 21. 
E. 4. 8. 67. 14. H. 7. 
I. 13. H. 7. 2. 10. 
H. 7. 25. 6. H. 7. 11. 
2. E. 4. 6. 10. E. 4. 10. 
Br. Eſcape, 45. 49. 41. 
Aſſ. 15. Dier, 152.278. b. 
14. E. 4. 3. a. 


1 5. E. 4. 18. Plow. 38. a. 
35. b. Co. 12. Raſt. 
Debt. 4. ca. 11. Raſ. 
Account, 2. | 
Dy. 60. 11. H. 7. 3.4. 
3- Co. 52. b. 14. H. 6. 8. 
27. H. 8. 24. 


Bro. Eſcape, 1. Gouldſb. 
81. Stil. 117. 3. Com. 
Dig. 182. 184. 185, 1. 
Salk.271. pl. 1. See 8. & 
9: W.3 c. 27. 2. Bl. Rep. 
1048. 2. Term Rep. 126. 
2. Hen. Black. 108. 


[2. Lev. 109. 6. Mod. 
183.1 


Dy. 140. B. N. C. 12. 


An action lies on 10. & 
11. H. c. 5. | 


Dy. 278. 297. Trin. 37. 
H. 8. 17. 36. H. 8. 68. 


Vide Crompt. furiſd' de 
Court, Pail. 5. M. 162. 


(47) 30. Eliz. C. B. & 34. El. B. R. clearly it is a good diſcharge by parol of the party 


himſelf without any writing. Plow. 36. 


So 1. Car. B. R. it was agreed in the caſe of one 


+ Smith; but there it is ſaid, that if the ſheriff had permitted an eſcape, he could not diſcharge 


the ſheriff by parol. 


* Forman againſt Mounſon and another. 
(48) AN action of falſe impriſonment was brought by 
George Forman, one of the attornies of the Bench, 
againſt Munſon and Munſon, two juſtices of the peace as 


* [ 275. b. 


An indictment without 
conviction or outlawry 
is not ſufficient to ſub . 
ject one who ſtrikes in 


(48) There ought to be a ſentence of it in the ſpiritual court, and that ought to be cer. 
tified under the ſeal of the ordinary, otherwiſe it is no plea, as was ruled between S/7ham and 


Trundle of M:ndbam in Sag in B. R. H. 45. LElix. [Cro. liz. 919.) 


Aud there it is ſaid, 


that there ſhould be a ſentence declaratory, or a con victtion, for otherwiſe there are no means 
for his abſolution. 6. Co. 29. Green's Caſe. A church is void for not reading the Articles by 


. £liz. without) 
ith facto. 


222 


che lentence declaratory, which ſtat. 13. is, that he thall be deprived 


Well 


[ 255: b.] 


4 church-yard to the well for the county as the city of Lincoln, and commiſſioners 
there in eccleſiaſtical cauſes &c. who pleaded an excom- 


corporal puniſhment di- 
rected by 5. & 6. E. 6. 


c. 4. And whether 
without ſentence 


ſtand ipſe fo excom- the writ, 5. on the 16th of laſt January, for that the plaintiff 


municated, 92. 
[ Vin. Striking (A.)] 


7. H. 4. 17. 


Py. 214.346, pl. 7. 1. Ro. 
Ab. 90. 1. Ro, Rep. 70. 
Raſ. Fighting and Quar- 
relling, 179. 3 Cro. 680. 


[See Caf. Temp. Hardw. 
191. 1.Hawk.P.C. 272. 
and the caſe in the mar- 


kin there. | 


4. conveyed part of his 
eſtate to friends for 
years, they paying one 
hundred pounds an- 
hually to himſelf and his 
wife during the term; 
and then died inteſtate, 
His heir within age, and 
in ward to the Queen ; 
Me ſhall not have the 
one hundred pounds, 
tor it is not rent ro go 


Eaſter Term, 16. Queen Elizabeth: 


munication of the plaintiff now, and at the day of ſuing forth 


in July laſt paſt maliciouſly drew his dagger upon one E. 
with intent to ſtrike him, as well in the church-yard of Saint 
Margaretta the Virgin; within the cloſe of the cathedral 
church of Lincoln, as in the burying-ground of the ſaid 
church &c. for which offznce he was indicted before the 
mayor and other juſtices of the peace in the ſaid city of 
Lincoln &c. on the 15th day of laſt January, (which was 
the day after the writ purchaſed &c.) according to the ſtatute 
in that caſe provided &c. And Whether this was a good plea 
in diſability of the perſon of the plaintiff, was well debated at 
the Bench; becauſe he is not yet convicted of the offence : 
for this indictment alone without anſwer made to it, or 
proceſs of outlawry completed &c. is not any conviction in 
law, g. to have the corporal puniſhment provided by the ſta- 
tute of 3. E. 6. c. 4. which was agreed to by the whole 
Court. But Whether the plaintiff, by the offence committed, 
immediately without any proof made, or trial had by force of 
the ſaid act of parliament, and without any ſentence given, 
or proof of witneſſes made before the ordinary, by theſe words 
iþſo facto ſhall be deemed excommunicated, was much doubted 


by reaſon of the words of the laſt clauſe of the ſtatute which 


follow, 5. and beſides that he ſha!! be excommunicated ipſo facto 
as 1s aforeſaid, s. for ſmiting or laying violent hands upon 
any perſon, which is the ſecond clauſe in the act. And the 
Court would adviſe until next Term; but Forman died in 
the mean time, 


— —— ———T — ——_— 


Lord Dacres' Caſe, 


(49) 7 had OMA the late Lord Dacres being ſeiſed in 


fee of certain lands &c. and alſo poſſeſſed of divers 
implements and chattels, by indenture dated a little before 
his death, did demiſe, grant, and to farm let to three of his 
friends all the premiſes for the term of ſixteen years, his ſon 
and heir being then of the age of five years. By which de- 
miſe and leaſe, the ſaid leſſees covenant and grant to and 
with the faid Lord Dacres, that they, or one of them, their 


executors, 


OI 


an 
ſe 
de 
D 
cl 
h⸗ 
it 
al 
it 
di 
at 
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executors and aſſigns, Hall well and truh content and pay, or IIA 
cauſe to be well and truly contented and paid to the ſaid Lord „ie, or her executor : 
Dacres and Lady Elizabeth his wife, their heirs and aſſigns, e, W.. 
during the faid term, the ſum of one hundred pounds at the eſtate to deſcend, the 
uſual feaſts in the year, s. &c. by equal portions ; and alſo 1 — 
ſhould pay or cauſe to be paid to Annc Dacres, daughter of [Crompt:J.C.114:8.C.] 
the ſaid Lerd Dacres, the ſum of two thouſand marks at cer- [Co.Lit 47.a.& note 7.] 
tain days for her adyancement in marriage &c. And he alſo 8. Co. 165. a. 6. Co.76. 
made to others, like leaſes of other his lands, for * other two <4 ed ag —— 
of his daughters, and like covenants and grants of an annual & [ 276. a.] ef 
ſum as is aforeſaid. And afterwards he died inteſtate, leaving i 4 
one full third part to his heir being now in ward to the Queen, 5 
and of the age of ſeven years. And three hundred and 

ſeventeen pounds more is accrued in the mean time by the 

death of the faid Lady Elizabeth, who was married to. the 
Duke of Norfalk, and about Lent laſt paſt died, far gone with 

child. (50) Whether the Queen during the minority ſhall 

have the faid annual fum of one hundred pounds, or not? And 

it was refolved by ALL THE Couxs EL of the Court of Wards 

aſſembled far that purpoſe, that the Queen ſhould not have 3 5 
jt, decauſe it was not a rent reſerved, but a ſum in groſs, and 1 
due to the executors or adminiſtrators of the faid Lord Dacres 26. H. 3. 2.4 Plo.x32.b 
and of Lady El:zabeth, who now is the Duke of Norfolk, and Co. Lit. 388. a.'47, 4. 
he hath the intereſts of the leaſes in his hands, and hath the | 
profits for the finding of the children of the faid Lord and 
Lady, being three daughters and one fon, for whoſe uſe and 

maintenance the intent of the aid Lord Dacres was | that it aca ; Dy.193-pL27. 
ſhould be.] And therefore no covin can be averred by the Wik, 3 Ley. 26. 
Queen by the ſtatute of 34. & 35. H. 8. [c. 5. ] where a full 

third part remains undi ſpofed of to the ward, which is the 
true meaning of both ſtatutes taken together, 


[ 276. a.] Trinity Term, ; 
o. Queen Elizabeth, 


If before waſte brought 

the leſſ-e repair, he muſt 

pond it ſpecially, for he (51) I N waſte aſſigned in houſes the defendant pleaded 
may not give evidence 

of it on the general iſſue. nul waſte fait, and gave in evidence that the houſes 
Co Lit. 53. a. 283. a. 38. 


As. 1. 31. 13. l.). 21. Were ſufficiently repaired before the writ purchaſed. And | 


22. H. 81. a, 5.Co.119. by the opinion of the Court, this evidence does + not main- 


P "I * X 4 tain the iſſue, but it ſhould be pleaded in bar, becauſe the 


Dy. 28.41. . 183 a. 305. waſte i is acknowledged to have once been. 
2. Ro. Ab. 682. 
[Bul Ni. Pr. 120. Heath, 


64] 


+ In the laſt Edit. and in that of 1621, and in the firſt of 1535, this word 1s | omitted, 521 
ne is inſerted in the old one of 592. „ N 


N — * 


* 
— — —— . . —ñ——ĩ˙—¶——᷑ 


Baſſet againſt the Corporation of Torrington. 


The laſt patentee ſhall (52) KING Henry 8. was ſeiſed in fee of the manor of 
not have a ſcire facias to | 


> former patent, Torrington in the county of Devon, and of a mar- 
though he ſeem to have ket within the ſaid manor holden every Saturday in every 
. laſt patent be of Week, and of a fair there annually holden on the eve, and the 
Lair and markets helden day, and the morrow of Saint Michael the arch- angel, parcel 


at different times from 


ehoſe by the firſt patent, of the poſſeſſions of H. late Duke of Richmond and Somer ſet ; 


it is no cauſe of repeal. 
od a Dat HPP and by his letters patent bearing date the 27th of February, 


L nf ad nacumertum c. in his 36th year, granted to one Viſicte and two other mer- 
'therefare ſee 1. Co. 49. 
2. And. 156. Mo. 416. Chants of Torrington, a market within his manor of Torrington 
II. Vin. Ab. 102] in the county of Devon, and his fairs there annually holden 
1 at the feaſt of Saint Michael the arch- angel, for the term of 
; twenty-one years, rendering annually ſeven pounds, whereof 
fix pounds thirteen ſhillings and four-pence was the ancient 
9 276, b.] rent; and died ſeiſed ® &c. And alſo King Ed. 6. and Queen 
. Mary in her ſecond year, by her letters patent, incorporated 
the town of Torrington, and made it a borough and corpo- 
ration of a mayor, ſeven aldermen, and eighteen burgeſles, 
to relieve the town and inhabitants; and granted to them, 
that they and their ſucceſſors might have and hold from 
thenceforth a market every Saturday iti each week in the 
14. b. ſaid town and borough of Torrington, and two fairs there an- 


6. 
PE. nually, g. one on the feaſt, vigil, and morrow of Saint Michael 


the n and ihe oe on the day of Saint George the 
| | 5 _— 
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martyr, and the two next following days, unleſs that market 
and thoſe fairs ſhould be to the detriment of the neighbouring 
markets and neighbouring fairs; and alſo granted divers 
other liberties and caſualties to them, rendering a rent gf five 
pounds. (53) And in the May following, Queen Mary, re- 
citing the ſaid leaſe to Vijicke Sc. by the words compriſed in 
the patent thereof, and the reſervation of the rent of ſeven 
pounds, and alfo the ſaid incorporation and grants to them 
made, and the rent of five pounds, granted the reverſion of 
the ſaid market within the manor of Jerrington and the ſaid 
fairs on the feaſt of Sqgint Michael the arch-angel, and the 
aforeſaid rent of ſeyen pounds, and the ſaid rent of five pounds, 
and alſo the aid manor of Torrington, and all markets and 
fairs annually holden within the faid manor, to James Baſſe? 
in fee, reſerving a ſocage tenure, and twenty- nine pounds Br. Action fur le Caſey 
three ſhillings rent, whereof he died ſeiſed; after whoſe death, 57: 1 
and after the expiration of the faid term of twenty-one years, 
P. Baſſet his ſon and heir heing within age, making ſuggeſ- 
tion by guardian in the chancery, that the ſaid markets and 
fairs granted to the ſaid corporation are to the detriment of 
the ſaid markets and fairs of the ſaid P. whereof the reverſion 
had deſcended to him, without ſhewing the cauſe, ( by reaſon 
of vicinity or otherwiſe), brought a ſcire facias againſt the 
corporation to annul their letters patent as to the marketz 
and fairs &c. Who came by garniſhment, firſt, by proteſ- 
tation denying the ſeiſin, but for plea they ſay, that the town 
and borough of T. is within the manor of T. and that it was 
an ancient town from time whereof memory &c. and incor- 
porated by the name of the mayor and burgeſſes of Torrington, 
and tHat the ſaid market and fair of Saint Michael, its vigil, : 
and morrow, for all the aid time hath been holden within 
the ſaid manor, 5. in the aforeſaid town and borough of T. 
only, and not elſewhere without; and for their market pre- 
ſcribe in the ſeiſin of the mayor and burgeſſes paying to the 
King &c. three pounds rent : ſhewing moreover, that Viſicte 
and the other two had aſſigned and granted over by their 
deed ſhewn to the Court all their ſaid intereft and term in 
the 37th year of Hen. 8. to one Walter Dame then mayor of 
Torrington aforeſaid, and to the burgeſſes thereof, whereby 
they were poſſeſſed of the market and fair: and * being ſo * 1277. 15 
poſſeſſed, the new incorporation and grant was made by the 
Queen Mary to them as above, ſhewing alſo the act of con- 

„ firmation 


Dier, 198. a. 


4. Mar. 153. 


[277-4]. 


Dy.242. 2.Ro.Ab. 191. 
Scire Facias 175. 15.E. 
& 7. Dy. 133. 149. 194- 
9. H. 8. Cro. 195. 37-H. 
6. 14. a. 6.E.4. 9. b. 39. 


H. 6. 33. a. 15. E. . 7. a. 


1. Co. 94. 8. E. 4. 6. a. 
3. El. 198. a. 


[See Com. Dig. Patent. 
F. per totum. |] 


Whether aſter lapſe to 
the king, inſtitution and 
induction by the metro- 
politan of the patron's 
preſentee, can prejudice 
the King, or is the King 
bound to admit him, gu. 


2. Ro. Ab. 368. Stamf. 33. 
Plow. 498. b. N. B. 38. f. 
13. E. 4. 13. Br. Preſent? 
25. 14 H. 8. 17. a. 1. H. 
4. 8. a. Co. 7. 28. a. Ow. 


Trinity Term, 10. Queen Elizabeth. 


firmation of the letters patent made by the Queen in her fifth 
year; with an averment that the market and fair for which 
they preſcribe, and the market and fair mentioned in Viſicte 
and Baſſet's letters patent are all one and not different &c, 
Upon which Baſſet the plaintiff demands that the letters pa- 
tent made to the mayor, aldermen, and burgeſſes of Torrington 


ſhould be enrolled verbatim, and they are ſo. And upon this 


the plaintiff demurred in law. (54) And afterwards it was 
argued by the Counſel; and by the opinion of CorDper, 
Maſter of the Rolls, Dyer and Sourhcor, Fuftices, the 


ſcire facias does not lie, becauſe it is brought by the laſt 


patentee againſt the oldeſt ; which is contrary to the books 
and precedents, and the common courſe. Alſo becauſe the 
patents are of ſeveral diſtinct things, and not of one and the 
ſame thing, yet the better right is in Baſſet, 3. the laſt patentee 
as it ſcems, ry 


(55) T HE gift of a benefice came to the Queen by lapſe 


through the default of the ordinary of the dioceſe, 
and of the metropolitan: and notwithſtanding this, the clerk 
of the rightful patron is inſtituted, admitted, and inducted by 
the metropolitan ; Whether this ſhall prejudice the Queen, or 
the Queen ſhall be bound in law and right to admit the pre- 
ſentee of the patron, if it had been made to the Queen; guere, 
See a ſimilar caſe, H. 18. El:z. paſt. fol. 347. pl. 12. 


2. 5.9. Dy. 339. 13. E. 4. 3. b. Dr. Stu. 126. a. 127.a. Mo. goo. 2. Cro. 216. Goldſ. 83. pl. 4. [ 4. Bac, 
Ab. 202. 2. Black. Com. 277. Wats. Clerg. L. 116, 117, 118. ] 3 > 


(55) The biſhop is bound by ſuch preſentment aftec ſix months, if it be before, collation, 
18. H. 7. Cro. 40. | $0. pl. 1.] 38. E. 3. 2. | 6 
The ſame caſe pleaded in the þ New Book of Entries 48. where it is admitted, that if the 


reſentee of the patron had not been dead, the Queen ſhould preſent, but the preſenree 


deing dead the Queen cannot have the ſecond turn: and there the title of the Queen was by 
lapſe. But ſee Keilway, 50. | 


R n 


The Biſhop, after colla- 
ting by lapſe, and be fore 
induction, may refuſe to 
admit the patron's pre- 
ſentee. 

Fulb. 3 5. N. B. 38. 14. 
H. 8. 12. 44- E. 3. 3. b. 
11. H. 4. c. a. 22. H. 6. 27. 


(56) AL S O if the Biſhop collate his own clerk by lapſe 
| and before induction the patron preſent one to the 
Biſhop, he may refuſe to admit him; and this by the opinion 


of the Juſtices. A like caſe H. 18. LE, poft. fol. 348. 


pl. 12.] 


2. 21. E. 4. 34. b. 26. H. 8. 3. a. 33. H. 6. 24. a. 18. H. 7. Cro. 5>. 11. H. 4. 80. Ante, 15. 2. Ro. 
Abr. 367. 8. Hutt. 24. Hob. 152. [ Wats. Cler. L. 27., Com, Dig. Eſgliſe, (H. 1 3-)] 


(57) A 


zu, 
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(57) W ARDSHIP eſcheated to the late Biſhop of onde Or. 6 nas 
. . IE 
Durham for a tenure of him in capite (a), and be- Biſhop who dies before 


fore any ſeiſin by him made of the body or land, the biſhop- „ 


rick becomes void; and now there is another Biſhop: Whe- have the ward, but his 


ther he, or the Queen ſhall have the wardſhip? And by the Octo. | 
4 f ; al Co. Lit. go. pl. 459. Dy. 
opinion of the Counſel in the Court of Wards, the Queen ſhall zo. 50. E. 3.26 F. Card. 


: i 5 : 73. B. 9. 22. Aff. 28. 
not have it, nor the ſucceſſor, notwithſtanding M. 6. E. 2. CITY Fa 


Fitz. Ab. Garde, 120.] 40. E. 3. [14. b.] And E. 2. H. 4. Fit. 33. d. 8. 11. f. 


2 2 a. 82. 9. H. 4.9. 2. 
[19. a. pl. 11. ] but rather the executors or adminiſtrators of * RE DA 


the predeceſſor &c. / 


(57) Fulb. 143. Ante, 25. pl. 163. KNIGHTLEY. It ſeems to me that if the Biſhop in 
this caſe accept a leaſe for life of the tenancy, and during the ſuſpenſion a wardſhip eſchear, 
and the Biſhop die, the King ſhall have the ward and not the executors, becauſe the teſtator 
was entitled to no wardſhip. 


(a) I ſuſpect that this ſhould be & &nigh! | the tenancy as is mentioned in the note, yet 
ſervice, as Lord Coke, 1. Inft. go. a. puts it, | all the Editions have iu capite. But by 12. 
for which alſo this caſe is ci ed, becauſe te- | Car. 2. c. 24. all theſe tenures with wardſhip 
nures ix capite could be only ot the King; un- | and their other dependencies are aboliſhed. 
leſs the Biſhop had a leaſe from the King of | 


FFFPPFPPPUAUU .! . ” — 


Eſtofte againſt Vaughan. | Ceftuy gue uſe in remain. 

der brings a formedon, 

(58) ONE Eſteſte brought a formedon in remainder againſt he needs not produce 
k the deed creating the 

Vaughan, as couſin and heir to one Chriſtopher remainder, forit belongs 


Eliofte his uncle. And by the writ and count it was ſuppoſed 52 tne N 
that one Eg ligfield, after the ſtatute of 27. H. 8. [c. 10.] mence without deed. 


gave the land to divers perſons, to them and their heirs, to 18. * Sk 4. N. Ben. 
the uſe of Egligſield himſelf, and of the heirs of his body Noy, 145. _ * 


begotten, and for defect of ſuch iſſue to the uſe of the ſaid E. 3. 33. F. Nat. 219. 
Antea, 29. Br. Monſtr. 


Chriſtopher Eftofte and his heirs; and becauſe E glisſield was de faits, i. 5. 23. H. 6. 


dead without iflue &c. the right remained to the aforeſaid 1. 35. H. 6. 32. 40. 
E. 3. 12. a. 10. E. 4 


demandant as couſin and heir, 3. * &. And the tenant 1. a. 21. H. 6. 24. 6. 


required the charter witneſſing the gift, and the remainder 2 „ 3 


aforeſaid to be ſhewn to the Court, upon which requiſition * [ 277. b.] 


(58) Co. rcſolved in Digge's caſe (a), that there is no need to ſhew the deed in this 
g: othcrwiic upon covenant with a firanger to the uſe of another, 4. EI. B. R. accor- 
Cin giy. 

1i an advowſon be granted to one to the uſe of a third perſon, his ceflzy que uſe at this 
day ought to plead the grant of this [to be] by deed, but not to thew it. H. 6. Fac. C. B. 
Cro. Jac. 217. (6) 


| — — —ę— _— 


(a) Digge's caſe is reported in 1. Co. 173. | verſed for default of alleging the bringing 
and Mo. 603. but this point docs not appear. | into court of any deed mentioned in the 
(6) By 16. and 17. Car. 2. c. 8. F. 1. no | pleadings. And by 4. and 5. Arr. c. 16. 

jucgment after verdict ſhall be ſtayed or re- this is aided on general demurrer. 
there 


{ 277. b. ] 


T8. E. 4. 12. 41-E. 3. 
23- 20. H. 6. 20. 42. 
E. 3:43-2. 7. H. 6. 1. 
2 14. 21. H. 6. 1. 7. 
6. 12. H. 4. 5. . 40. 
14. H. 8. 8. 3. H. 6. 
55 44. E. 3. 26. 48. 
3. 8. ro. 46. E. 3. 
. 
H. 4. 83. 2. Ro. Ab. 
31. 49. E. 3. 20. 
ISee Co. Lit. 6. note 
(4), and Carth. 316. ] 


A. deviſes his term to 
B. for life, remainder to 
C. and makes B. exe- 
cutor, who enters gene- 
rally; C. cannot have 
account againft B. s ex- 
ecutor for the profits: 
xt, for want of privity; 
2dly, becauſe, without 
ſhewing any election, F. 
took as exccutor. 2d, 
this fernainder of the 
term is void. 
22. H. 6. 42. 35. H. 6. 
8. Swinb. fol. 51. Dy. 
24.253. b. 10. Co. 87. 
Plow. 540. 8. Co. 96. 
2. H. 4. 73. Dy. 152. 
23. B. N. C. 454. 334. 
209. N , . 
f See Plow. Com. 520. 
the books cited in marg. 
note (5) there.] 
a8. H. 8. J. a. 4. Mar. 
140. b. 19. El. 298. b. 
Perk. 110. 2. E. 4. 13. 
37. H. 6. 30. a. 
Dier, 74 a 
Mo. 759. 10. Co. 47. 
Plo. 523. 
[Ante, 7. b. note (a), 
and further as to the 
deviſe of a term with 
remainders over, Fearne 
Cont. Rem. 3d edit. 342. 


745. 350. 375. 385. 


Trinity Term, 10. Queen Elizabeth. 


there was a demurrer in law, &c. but before the next 
Term the demandant died, whereby &c. But by the opinion 
of the Jus ricxs prima facie it ſeemed that the demandant in 
this caſe needed not to ſhew the deed of remainder for tws 
reaſons, one for that the remainder may commence without 
deed in this caſe, and alſo the deed does got belong to him, 
but to the feoffees &c. | 


wr 1 _ — N 6 ' . k 


(59) TERMOR deviſed his term to one for the term 


of his life, remainder to another, and made the 


deviſce his executor by the fame will, and died; the deviſee 
proved the will, and entered, and made his executor, and 
died; and the executor entered and took the profits for a year, 
againſt whom he in the remainder brought an action of account 
as bailiff &c. And by the opiniqn of ALL THz JUSTICES 
of the Bench, the action does not lie, for three eauſes : iſt, 
For default of privity, and for that he was never in poſſeſſion 
of the land, nor took any profit thereof. Alfo for that the 
remainder is void, for the deviſce firſt entered as executor, 
which was his colour and cauſe firſt to come upon the land : 
and he hath not declared by any act that his intention was tp 
execute the deyiſe; but if he had any co-executor, and would 
not ſuffer him to join in the occupancy with him, that would 
have been a plain declaration of his intentions that he took it 


3- as deviſee, and not as executor, wherefore &c. But three, 


5. WEL, WesToN, and HARPER, agreed, that the 
remainder of a term deviſed to one for term of life, is good 
by deviſe, but not by eſtate executed in the life-time. Yet 
quere the firſt, A ſimilar caſe paſtea, fol. [358. b. pl. 50. 


and 367. a. pl. 39.] 


(59) H. 36. Eliz. B. R. Rot. 56. Pannell and Fenn's caſe [Cro. Eliz. 347. Mo. 350.), 
Fil. 36. Elix. in the argument of Portman and Miles caſe [reported in Cro. Eliz. 386. Mo. 
352-], TANFIII po faid, that if the deviſee being executor enter generally, he ſhall be ſaid 
in as legatce [executor J. Ir was fo adjudged, 19. El. in Lord Windfor's caſe [ 3. Leon. 35. J. 

Eaft. 41. Eli. Saunders caſe [reported 5. Co. 12. Cro. Eliz. 683. and 1. Brownl. 24r. 
but not ſame point ]. PER CVURIAM, If the legatce being executor enter generally, he ſhall 


be in as cxecutor; and 4 fortiori in this caſe, becauſe he afterwards proved the will in hs 
name, and :he name of the other cxccutor, e 91 0 . 


Sta- 


Trinity Term, 10. Queen Elizabeth. [ 297. b. 1 


Lands in the hands of 
Stathome's Caſe. the prior of Saint John's | 
| ; : : of Jeruſalem are exem 
(60) T* prior of the diſſolved houſe of Saint John's of 2 tithes, but Tag 
Feruſalem had this privilege from Rome, 5. mer pays—he makes a 
. EPR : leaſe, ard during the 
« That the Ciſtertians, Templars, and Hoſpitallers ſhould term the houſe is dif- 
1 q 1 | . 3 | ſolved, and the Kki 
4 not be bound to pay the tithes of their FRETS which w_ Dn he 5 
« cultivate with their own hands, or at their own expence;“ patentee ſhall hold the 
; & . wh . land free from tithe: 
but their farmers and all other occupiers paid tithes according * his leffe fl 4 
to the ſtatute 2. H. 4. c. 4. The ſaid prior with his brethren [ Owen, 46. 
2 | | AG Dr. Ridley, 169. 2. Co. 
made a leaſe of a manor for years, two or three years before 4%. b. 2. Keble, 61. 


the diſſolution, which leſſee paid tithes to the church of 2 1 4. — 
Roc beſter, as appropriate. And after the diſſolution the King 16. 30. H. 8. 43. b. 
granted the reverſion of the manor to one Stathome and to 3 K, 
his heirs in as ample manner as the prior &c. The leaſe is 297. Raf. Monaſtery, 
expired; Whether he and his heirs, having the manor in their _ 8 22 I 
own hands, ſhall be diſcharged of tithes or not, was in 2. Co. 47. b 
queſtion in the Chancery. And upon conſidering the Ratute (+. Jo, * 4 + 
31. H. 8. c. 13. it ſeemed before the Lord Keeper to CaT- _ 3 
LYN, SAUNDERS, SOUTHCOT, and DYER, and“ to his F. 5. and Mr. Leach's 
Lordſhip himſelf, that they ſhall be diſcharged until they let cg. Oro. Jac. 559» 
and ſet it to farm &c. 1 | | 278. a.] 


(60) This privilege of the Ciſtertians extends to their woods, and meadows, and paſ- 
tures, as FOSTER cites to have been adjudged, that paſture near London which was in the 
hands of the Hoſpitallers was diſcharged from tithes. | 
* Mich. 18: Fac. C. B. it was ſaid by the Court that the Council of Lateran made in 
17. John [See 2. Inſt.'652.] diſcharged the friars of the order of Ciſtertians ; and that this 
only diſcharges all poſſeſſions then in their hands, and not others. [Bul. Ni. Pr. 189.) 

2 2. Jac. between Quarles and Spurling | Cro. Jac. 57. Mo. 913. J, it was adjudged, 
that the lands of the prior of Saint Fobn ſhould pay tithes in whatever hands they are, be- 
cauſe they were not diſſolved by the ſtatute of 31. H. 8. [c. 13.] but by a ſpecial ſtatute of 
39. H. 8. [32. H. 8. c. 24.] which is as high a means as the ſtatute of 31. H. 8. And the 
ſtatute of 31. H. 8. which ſays that the lands ſhall be dilcharged which afterwards come 
by any means, ſhall be conſtrued by any inferior means, according to the reſolution in the 
Archbiſhop of Canterbury's caſe | 2.Co. 46.1. 5 0 

Hil. 17. Fac. B. R. Porter v. Bathurſt [ Palm. 118. 2. Rol. 142. Cro. Jac. 559.] In a 

rohibition a ſuggeſtion was, that the Abbot of R. was ſeiſed in fce of the manor of 4. 
| ha time whereof &c. and that the abbot was of the order of Ciſtertians, which order was 
diſcharged &c. and died. Stat. 31. H. 8. Iſſue was joined that the abbot did not hold it 
diſcharged in manner and form: the jury found as above, and morcover, that in 15. H. 8. 
William, then Abbot of R. leaſed for thirty years, and that during this leaſe the abbey was 
diſſolved, and the leſſee at the time of the diſſolution paid tithes. And Whether that ſhall 
be a ſufficient diſcharge for the now feoffee who manures, and occupies it in his own hands, 
was the queſtion. And judgment was given that tithes ſhould not be paid. MoNnTaGue, 
Chief Juice. Where the ſuſpence is by leaſe, and [there was] payment of tithes, in caſe 
of unity there the preſcription' is deſtroyed, but where the preſcription is by reaſon of the 
order there, although it be in leaſe at the time of the diſſolution, ſtill the privilege of the 
order remains when the land comes back into their own hands, It was refolved by ALL THE 
Jus c oss. B. R. M. 2. Car. that tithes ſhould not be paid by farmers of the lands of Saint Jobn 
of. 7 ruſalem, of ſuch land as was in the hands of the priory. See the caſe between Qrarles 
and Spurling in prohibition, M. 1. Fac. in the ſtar-chamber, adjudged con'ra to this, and 
this houſe of S/. Jobn's came to the king by the act of 32, H. 8. And it did not give ex- 
emption of tithes, as the ſtatute 31, H. 8. | 


M ichaelmas 


[ 278. a. 


A variance not in the 
ſubſtance of their name 
will not vitiate a leaſe 
made by a corporation. 
As one by the dean and 
elrapter of the cathedral 
church of the holy and 


undivided Trinity of Queſtion of all the Judges, and Chief Baron, s. The dean and 
chapter of Carliſte being incorporated in the 33d year of H. 8. 


Carliſte, under the name 
of Dean of the cathe- 


(2) 


Michaelmas Term, 


10. and 11. Queen Elizabeth. 


, 


The Cale of the Corporation of the Cathedral 
Church of Carliſle. 


ERRARD, Attorney General of the Lady the Queen, 
by command of the Queen herfelf, aſked this 


* dral church of the bely by the name of the Dean and Chapter of the cathedral church 


. Triaity in C. and the 
* rubole chapter of the 
& charch aforeſaid,” is 


20. Co. 124. b. 2. Bul. 
303. Jen. Cent. 4. ca. 
3- 4 Mar. 150. a. 15. 
E. 4- 15. b. 3. Co. 73. 
Þ. 33. H. 8. B. N. C. 
205. 38. E. 3. 28. Mo. 


233. 
tion, Br. 8. and 


33. Py. 98. 10. E. 4. 
12. a. 21. E. 4. 56. 
Ben. in Keil. 213, 4. 
3. Vin. Ab. Corpora- 
tion (G. 4. ). x. Bac. Ab. 
jon (C. 2.). 
Shep. Touch. 233. 
Cowp. 29. 4 Term 
Rep. 425. 2. Hen. BL 
113,141 


* 


636 my 


Formedon in deſcender is 
out of the ſtatute of Li- 
mitations, 32. H. 8. c. 2. 
nor was ever within any 
of the old ſtatutes for 


Juniting actions (a). 


of the holy and undivided Trinity of Carlifle, made a leaſe of 


certain of their lands by the following name, s. the Dean of 


the cathedral church of the haly Trinity in Carlifle, and the 
whole chapter of the charch afareſaid, Whether this be 
good and valid in law, guære. And it feemed to fix Judges, 
s. DyER, WesTON, WErLsn, Sourncor, Carvs, and 
HARPER, that the leaſe is good enough notwithſtanding this 
variance, which is not in the ſubſtance of the name, But 
CATLYN, SAUNDERS, and WHYBBON, contre. A hike 
caſe M. 35. H. 6. 5.6. Prior of the Church of Saint Peter 
and Paul of B. was the foundation, and in the ſuit he was 
called Prior of the Church of Saint Peter of B. only, and 
therefore it is not good, if there be no eſtoppel. 


——————————_—_——_—_— ——A— 


Whitton againft Sir Henry Crompton. 


(2) FORMEDON brought by one Mbitton againft Sir 

Henry Crempton, Knight, in the deſcender; and 
count upon a gift and eſplees in the great - grand - father in 
the time of Hen. 6. and ſhewed in the conveyance that the 


(2) Formedon zz deſcender is out of the ſaid ſtatute of 32. H. 8. of Limitations, for it is no 


writ of right; for a man may have fuch a writ for a rent- charge. Alſo it is a writ of poſ- 
ſciGon, for it is brought of the firſt gift; for if the cauſe of action be ſuſpended, or if the 
cauſe of avowry for rent-ſervice be ſuſpended, ſtill he ſhall have this writ ar avowry &c. 
notwithſtanding the limitation paſt. A /cire ſacias which is to execute a judgment, and a 
id juris clamat, are not remedied by this flatute, for no land is demanded by them; the 
gifr, and not the deſcent, is traverſable: and thereupon ALL THE JUSTICES agreed that the 
writ and count were good. Bendl. L194. ] Mich. 10. and 11. Ez. Rot, 843. Paſ. & 84. 


— R 


(a) But now by 21. Fac. 1. c. 16. þ. i. | years. Sec Co. Lit. 135. a. note (2). 
* formedons muſt be ſucd within twenty 
father 


Michaelmas Term, 10. and 11. Queen Elizabeth. [ 298. a. ] 


father of the demandant died within fifty years next &c. and 
did not ſhew in fact any ſeiſin in him at all within that time, 6466. ; 
O an 


nor of any other anceſtor, ſince the ſaid ſeiſin in the time of Ke. 213. fl. Lie 


Hen. 6. (6) therefore Wray demurred in law upon the 4 
count &c. For the ſtatute of Limitations does not ſpeak of 401. 

ſuch a formedon, and although he ſhall have ſixty years for 8. Co. 65. ; 
the ſeiſin of the anceftor, yet the time above much exceeds = ery ag * 
that; and the words of the ſtatute are, © none fball make 4. Co. 11. . 

« title or claim c. And if the tenant in tail diſcontinue, 

and remain alive for ſixty years aſter the diſcontinuance, his 

iſſue hath no remedy, ure. But afterwards the opinion of 

HarPEr, Dver, and WESTON, Fuftices, was, that this 

formedon is out of the ſtatute aforeſaid, 5. 32. H. 8. [c. 2.] Sed vide Booth Real 
And the ſeiſin of the donee was never traverſable, nor intend- A8. 145-1 FA 
ed to be within the ancient ſtatutes of Limitations, for the 

formedon was given after the making * of the ſtatute of #« L278. b.] 
Weſt. 1. ten years &c. But WERELen doubted, and after- 

wards Whitton had judgment by confefſion; and agree- 

ment made between the parties, through the mediation of 

Dyes, that Yhitton for forty pounds ſhould confirm a 

leaſe made by Crampton for eighteen years to come. 


(6b) A writ of right cannot be maintained {| or the anceſtor from whom he claims. f. 
without ſhewing an actual ſeiſin by 2 Hen. Bl. 1. 
the eſplees either in the demandant himielf, | 


{4) HE ſheriff returned on an haber- fatias ſeijinam in The ſheriff aſſigned 
dower by metes and 


dower ge tertid parte Oc. that he offered to the pounds, the demandant 
demandant ſeiſin of the third part of the tenements aforeſaid, refuſed to receive it, 
. : f : till ſhe may enter at any 
and ſhewed in certain the parcels which made the third part time aſter ; but ſhallnot 
by metes and bounds in ſeveralty according to the tenor of oy alias habere fac. as 
the writ, and ſhe refuſed to receive them from him. Dugre Dy. 73. Br. Dower, 16. 
what remedy the demandant ſhall have now, &c. But in the 45: E. 3. 5. Lit. 43. 
. : Flow. 13. and 14. 
Term of Michaclmes in the 14th year, it was holden by 
HaryPer and DYEx, that the entry of the demandant at all 
times afterwards was lawful, becauſe that the certainty appears 
&c. And allo the return was ſeen and read, and there appear- 
ed by it a repugnancy, for ina the beginning of the return it 
was, that the ſheriff had cauſed ſeiſin to be had, and ſhewed of 
what; and in the concluſion, “ all which I offered to deliver 
«K Cc. but ſhe refuſed to receive Fc, wherefore the demand- 


ant 


2. Bac. Ab. 134, 125.] 


( 2538. b.] Michaelmas Term, 10. and 11. Queen Elizabeth? 


ant agreed fo the aſſignment, and to recover thirty pounds 
for arrears ſince the judgment, by motion of the Court: and 
ſo it was fettled, for the Court would not agree to grant an 


alias habere facias ſeiſinam at the requeſt of the demandant, 
for that would be a bad precedent, and was never ſeen; 


24 


Gawdy's Caſe: 


The marſhal by his (5) THE Duke of NorfAk, being the Marſhal of England; 


= NT ee het having liberty to make a deputy for term of life, 
Puty; 1p . 


ters one in execution to granted the deputation by the name of Marſhal and office of 
go into Norſolk with a 


The deputy Marſhalſey to Gaway for the term of his life, by letters patent 


held liable, though the enrolled in B. R. and Gawady was admitted; and ſworn to exer- 
action was brought in | 


Middleſex,ſuppofingthe Ciſe the office, &c. And afterwards one condemned in two 
eſcape there, and not in hundred pounds debt in the ſame court is committed by judg- 
Surrey, where the pri- 

fon is. ment of the Court to the Marſhal, rout the form of the 


3- Keble, 593. 657- $93: judgment is. And he remained in execution there for the 
Noy, 27. 9. Co. 97» 988. . . . | . 
[Bac. Ab. Eſcape, B.] condemnation until he was permitted by Gawdy to go into 


Norfolk upon his own buſineſs for a certain time with a 
[ See Noy, 70.] Plow. 


E keeper; and he returned to priſon at the day: and upon this 


H. 6. 34. a. Co. Boy- matter the plaintiff brought a bill of debt in the ſame court 
ton's caſe. 2. Inſt. 382. 


10. E. 4. 10. b. 3. Mar. againſt Gawdy, calling him under-marſhal, and keeper of the 
121. b. * . 275. Marſhalſea priſon, and ſuppoſed that he permitted the pris 
2a. 15. E. 4. 18. 14. 


E. 4. 3. Br. Eſcape, 36. ſoner to go at large, which was traverſed by the defendant, 
8 Sn 7. = ** 5. that he did not permit the priſoner &c. upon which they 
3 37. "By. Lier, Sy were at iſſue to the country. And in evidence to the jury 
nn the caſe appez.r2d as above, and a demurrer to the evidence, 
Whether Gaway ſhall be charged with the debt upon all this 
matter, by reaſon that he is not Marſhal, but only under- 
marſhal, prout patet by the faid enrolment in the ſaid court. 


[ x. Jones, 144. 1. Sid. And alſo the action was brought in Middleſex, ſuppoſing the 


364. | . 5 1 eſcape at Shoreditch in the ſame county, and not * in Surrey, 
L 279. a. where the Marſpalſca is; therefore quære. But at length, 
— A E * in this T erm, by great conſideration, judgment was given for 


the plainti againſt Gawd. 


(s) Mich. 23. and 24. Eliz. Sr John Arundel's caſe [Savil, 10, 11. J. One condemned 
In debt in the admiralty court was committed to priſon. Sir John having the liberty of the 
gaol, the under-gaoler permitted him to eſcape ; and holden 1ſt, That the admiral may hold 
his priſon where he will. 2d, That Sur John was chargceble in debt. zd, That two ot 
three eſcapes ſuffered by the under- gaoler forfeited his office, and the libertics, 


: THE (6) 4 


where 


renani 
the of 
other 


or cai 


F the 
uſed « 
upon 


plead 


in D. 


Nlichaehnas Term, 10. and 11. Queen Elizabeth. 


6) A B. bound by recognizance to C. D. to perform 
the covenants of a pair of indentures, &c. one 


whereof is, that A. B. hall permit the ſaid C. D. and all his 


(279. 4. 


In ire facia on a recog- 
nizance to perform o- 
venants, co permit the 


Plaintiff to have common 


in D. and net ic alter the 


tenants in Dale to have common of paſture for their cattle in curſe of the field, ple 


the open fields of Dale, when they ſhould lie fallow. And the 
other covenant was, that the ſaid A. B. ſhould not do, permit, 
or cauſe to be done, any act or thing by which the uſe or courſe 
ef the ſaid fields ſhould be altered in any other plight than was 
uſed at that time. In ſcire facias brought in the Chancery 
upon this recognizance, the defendant to the firſt covenant 
pleaded, that he had permitted the ſaid C D. and all bis tenants 
in Dale to have common in the ſaid fields of Dale when they 
lay fallow, &c. And to the ſecond covenant he pleaded in 
bar generally, that he had not altered the courſe, &c. Whe- 
ther the general pleading was good or not in law, was de- 
murred: and the opinion of divers Juſtices was that the 
plea is good; but HanyER, contra, totis viribus; yet it was 
ordered againſt him, Zaff. 12. of the preſent Queen. 


—————— ——— — — 


(5) T ENAN T for term of life, remainder in tail: the 

'** tenant in tail made a leaſe for a term of years to 
commence immediately; and to aſſure the term, a fine was 
levied by a writ of covenant brought by the tenant in tail 
againſt the termor, and he acknowledged the land to the 
tenant in tail, as that which he hath of the gift &c. and 
the tenant in tail granted and rendered the land to the conu- 
for for the term of years, rendering rent &c. And it paſſed 
with proclamations : and then the tenant in tail died; and 
afterwards the tenant for life died, and the termor entered, 
and at the next day of payment the iſſue in tail accepted the 
rent. The queſtion was, Whether this ſhall bar him of his 
entry. And if tenant in tail make a leaſe for years, to com- 
mence after his deceaſe, rendering rent; although the iſſue 
accept this rent, it ſhall not bar his entry, but he ſhall avoid 
the term, by Max woo, becauſe the leaſe did not take effect 
by coming into poſſeſſion in the life of tenant in tail. But 
CATLYN denicd this, 


'8) ONE 


that defendant hath per- 
mitted c. and bath ner 
altered the courſe, is good. 


Dy. 229. pl. 51. 3. Co. 
133. Dier, 184. 285. 2. 
4. H. 7. 12. 2. H. 7. 
15. 6. H. 7. 6. 22. 
H. 7. 3. 5. E 4 & 
17. E 4 2. b. 2. Co. 4. 
Br. Conditions, 2. 1. 
Keble, 413. x. Inſt. 
303. b. 

[ Cowp. 125. 578. 25 
Black. Rep. 1312. Bul. 
Ni. Pr. 165, 166. ] 


A. tenant in tail 

ant on an eſtate for life 
leaſes to B. who levies 
a fine to A. rendering 
back to him for the term 
paying rent. A dies, 
and fo does the tenant 
for life, the iſſue in tail 
accepts the rent. Whe- 
ther this ſhall bar his 
entry? os, 

[See Plow. Cem. 430. 
S. P.] 


Weſt's Preſidents Fines, 
fo. 66. ſec. 180. 
[Co. Lit. 215. a. Cowp. 
483. Dougl 53. 1. 
Term Rep. 95.) 

7. Eliz. 244. a. 2 fz. b. Br. 
Fines, 106. 118. B. N. 
3 Co. 49. Dy. 246, 
111. 213. b. 

1. Keble, 911. 5. E. 6 
69. a. 

{ 3- Bac. Ab. 312, 313. 


Salk. 338. See 1. Ink. 
46. b. 


C. 235. 242. 


I 279. &. J Michaelmas Term, to. and 11. Queen Elizabeth, 


By the death of one of (8) ONE of the plaintiffs in guare impedit; where the title 
_ ＋ r to the preſentation was by a grant of the next 
| advowſon, died pending the writ. It was doubted whether 
* [| 279 . b. che writ ſhall abate, or not. * And by the opinion of three 


70. Co. 134. b. Co. Juſtices it ſhall abate(a). And for this ſee H. 17. E. 3. 
Lit. 198. a. 7. Co. 26. 


b. Land Cro. Jac. 19. tit. Briefe in Fitz. 665. a quuire impedit brought by a huſ- 


contra.] 13. H. 8. 13. band and wife, and a third perſon, the wife died, and the 
38. E. 3. 35. 14. H. 4- 
T2. 7. H. 6. 19. 7. huſband was entitled to be tenant by the curteſy, yet the 


32 Re " writ was abated. And H. 5. E. 3. [ Fitz. Ab. tit. Briefe, 


3 
5 
E. 3. 3. 34 H. 6. 9 71 5.] in aiel, one of the defendants being ſummoned and 
3 N ſevered died, and the writ abated: as in 37. H. 6. 12. [o. b.] 


b. 7. H. 4. 26. b. 7. by the better opinion in for medon, yet the contrary is holde 
H. 4. 34. a. 9. H. 6. / 81 1 dF 4 


57.2. 12. R. 3. 1. b. in M. 9. H. 6. [fol. 30. pl.] 1. obiter, one of the plaintiffs 
9. H. 5. 6. died pending the writ; and ſo in monſtraverunt, 1. H. 5. 


[13. pl. 28. ] 


(8) + 7. Co. 16. and reported there of Michaelmas, before the lord the king, Rat. 28. 
exhibit, Mr. Ney brought a quare impedit againſt the Prior of Laniben, who pleaded; he 
dies, yet an inqueſt was taken, and found for the king: the ſucceſſor ſued by petition, and 
the judgment 1s reverſed, becauſe a judgment ought by no right to be given againſt a dead 
man. 


(a) It ſeems to have generally been ruled | © of action ſurvive, the ſuit ſhall not abate, 
againſt this opinion in guare zmpedit, but | © but the death, being ſuggeſted on the re- 
now, by 8. and 9. V. 3. c. 11.4.7. If there cord, the action ſhall proceed.“ See 1, 
«« be two or more plaintiffs or defendants, | Burr. 363. 

„ and one or more of them die, if the cauſe | 


— — 


————— ——— 


Hyckman againſt Shotbolt. 


Where a man binds (9) NE Villiam Shotbolt, Gentleman, was bound in an 


. 3 obligation to one Hyckman, and in the obligation 


de againſt him, as * he was called John Shotbolt, which was a miſtake, But 
22 = _— " William Sbotbolt, well perceiving his miſnomer, ſealed and 


delivered the bond as his deed. In debt brought upon this 


(9) ANDERSON and W ALMSLEY, 32. Eliz. thought in this caſe that the obligee has no reme- 
dy if he will not appear, for if proceſs of outlawry be awarded againſt him, as he is named in 
the bond he may reſeize any goods: and if the action be brought againſt him by his true 
name, he may plead non eff factum; but if he come in and plead a miſnomer, the plaintiff 
may eſtop him by the bond. 

- Mich. 32 and 33. EIL x. C. B. | Ow. 48.1 Edward Leverſuch is bound to Ve by the name 
of Edmund Leverſuch: the action is brought againſt Edward, alias dif" Edmund, and de- 
clared accordingly ; the defendant demurred, and it was adjudged for him againſt the plain- 
tiff. | 

Mich. 8. Fac. C. B. $ Dudley and Harris, this ruled accordingly, where his name was 
Edmund and Edward in the bond; and ꝙ Cote againſt Fofter, it ſeems that he has no remedy, 
for he cannot haye two names of baptiſm, 


bond 
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bond againft him by name of William Shotbolt, otherwiſe 
called Fohn Shatbolt ; he pleaded nen eft faftum; and this 
ſpecial matter was found by verdi&t at Guildhall, London, 
in this Term. Whether he ſhall be charged by this bond 
and plea was the doubt; and the paſtea is ſpecial as above. 
And by the opinion of the Juſtices of the Bench, the plain- 
tiff ſhall not recover upon this verdict; but it had been 
better for him to have brought the action by the name of 
John as he is named in the bond, and then if he had appeared 
to it, and pleaded as above non ęſt faftum, he ſhould be con- 
cluded by the bond. See thereof 3. H. 6. [25. pl. 6.] and 
34. H. 6. [19.] and + 5. E. 4. this matter well debated. 
A like caſe [2. Rol. Ab. 135. pl. 2.] between Turpin and 
Faxon, 5s. Anne for Agnes, and ſhe ſued by her right name, 
nuper dicta Anna, Hil. 18. Rot. 738. 


EE a precedent of a preſcription of wares foreign 

fold and foreign bought within the liberty of the 
city of York, to be forfeited and ſeizable by the mayor, ſhe- 
riff, and citizens. And in the preſcription they ſhewed, 
that there were mayor, bailiffs, and citizens in the city, from 
time whereof memory runneth not &c. until the firſt year 
of Richard 2. in which year they were incorporated by the 


(10) 


[ 279. b.] 


Hil. 17. Jac. B. R. 
Watkins v. Colliers, ac- 
cord. 2. Cro. 558. 9. 
640. 30. H. 6. 5. 14. 
H. 6. 21. 26. H. 6. 33. 


9. Co. 14. Mo. 897. 


1. Ro. Ab. 872, 28. 
H. 6.8. B. Eſtop. 156. 
9. H. 5.8. 40. E. 3. 21. 
9. E. 4. 39. 22. H. 6. 
48. 830. E. 4: 46. 65. 
33. H. 6. 10. 10. H. 6. 
8. a. 9. H. 5. 8. a. 18. 
E. 4. 4. 22. H. 6. 59. 
a1. F. 4. $1. 1. K 2. 
4. 46. 19. H. 6. 39. 
Faux Impriſonment, 12. 
2. Rol. Ab 135. 

[ x. Bulſt. 216. Gilb. 
Hiſt. of C. P. 221, 222. 


Salk. 6. pl. 17. 2. Bac. 
Ab. 652. 4. Bac. Ab. 
616, 627. ] 


The cuſtom of foreign 
bought and foreign ſold 
within a city preſcribed 
for as ſeizable by the 
meyor, ſperiff, and citi- 
2er5, at the fame time 
ſhewing that this name 
was by incotporation of 
Rich. 2. where befcre 
they were mayor, beiliffs, 
ami citizens, is good. 

Eaft. 28. EL Rot. 351. 
by Bendlos, ca. 9. be- 


tween W. Cuſt” and H. 


Litting. Mo. 582. 8 4. 
Co. 38. 87. 33» H. 6. 


(10) Mr. Glanvil, in his reading Feb. 5. Car. laid, that he doubted of this caſe; for he 


held that this preſcription is bad, and that he had ſearched for the roll of this caſe among 
the records, but could not find any ſuch; and he founded his reaſon upon the very words 
of the ſtatute 9. E. 3. c. 1. for it is expreſsly coritrary to this caſe, Note, that the Abridg- 
ment makes a guære of this caſe. 4 

Hil. 12. E. 1. C. B. Rot. 36. On the heavy complaint of the citizens of Lincoln, that 
foreign merchants expoſe to ſale their merchandizes in the neighbouting places to the hurt 
of the city; therefore it is commanded the ſheriff, that as to the premiſes he keep them in 
the due and uſual ſtate; and that he attach all thoſe whom he all find to praCtiſe accor-. 
ding to that complaint and ſuit aforeſaid in the aforeſaid places in merchandizing in that 
way contrary to the aforeſaid precept of the king ſent to him, and that he have their bodies 
&c. to anſwer the contempt to the King, and the damages to the citizens. 

41. Eliz. C. B. Waltham's caſe, 8. Co. 125. was a grant to the corporation of Dyers of 
London of power to ſearch, and if they find any cloths dyed with logwood that the cloth 
ſhould be forfeited : and adjudged that no forfeiture can be impoſed by patent of the goods 
of the ſubject, becauſe fortior et potentior oft vulgaris conſuetndo quam. regalis conceſſto. 

So the Archbiſhop of York preſcribed that none ſhould exerciſe a trade in that city with- 
out his licenſe : yet 44. Elix. between Darcy and Allen [ Noy. 172. Mo. 671. 11. Co. 84. b.] 
. that the king cannot WK to one that he ſhall have the ſole traffic of play ing cards. 
[Com. Dig. Trade (D. 1.), (D. 4.), (B.). 6 


3 F—3 R letters 


[ 279. b. ] 


28. 2. H. 6. 2. 11. 
H. 6. 18. 50. E. 3. 26. 
5. Co. 18. 19. 22. 15 4. 
44. Dy. 300. Lat. 74. 
10. Co. 129. 2. Keb. 
397. Ben. 16. 2. Rol. 
Ab. 597. 

[Cro. El. 110. Com. 
Dig. Trade (D. 2.). 1. 
Bac. Ab. 675. 1. P. 


Wms. 184. Cowp. 
269. 
LSee 1. Com. Dig. 123. 


- — — — — — — 


— e 


* [ 280. a. ] 


A prior and convent in 
24. H. 8. leaſe for twen- 
ty-ſour years to A. and 
ſoon after make another 
leaſe for ninety- nine 
years to B. In 30. H. 8. 
the priory is tranſlated 
into a deanery, and a 
new leaſe granted for 
ninety- nine years to 55. 
within one year of the 
ſtatute of diſſolutions. 
In 2. E. 6. the dean and 
chapter ſurrender to the 
king. Holden, iſt, that 
this is a corporation ſpi- 
ritual within the act. 
2d, that the act extends 
to the heir of H. 8. as 
well as to himſelf. 3d, 
that B.'s taking the ſe- 
cond icaſe was a ſur- 
render ot his firſt, And 
gth, that the laſt leaſe 
is void, bcing made 
within a year before the 
act, another leaſe itil! in 
being. 

[See] 2. Co. 49. a. 
Raf. Monaſtcry, 11. 


3. Co. 74. 4. 


Plow. 177. 
Br. Confirmation, 19. 
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letters patent of that King, to be a mayor, ſheriff, and citi- 
zens, And this manner of preſcription was allowed, and 
traverſed. And at the ſuggeſtion of the plaintiff the venire 


facias was awarded to the ſheriff of the city of York, from the 


viſne of the caſtle of York, which was next adjacent to the 


city of York, becauſe the ſheriffs and coroners of the city 
were Citizens, &c. 


Corbet's Caſe. 


(11) A LEASE was made by the Prior and Convent of 

Norwich for twenty-four years in the 24th year 
of Hen. 8. and in the 26th year H. 8. they made a * leaſe 
to one Corbet for the term of ninety-nine years, to commence 
from a day before and afterwards. In the 3oth year of H. 8. 
the Prior and Convent of Nerwich were tranflated and in- 
corporated into a Dean and Chapter, and their poſſeſſions 
confirmed to them, &c. And in the ſame 3oth year they 
made a new leaſe to the ſaid Corbet for ninety-nine years, to 
commence from a day before: and the firſt leaſe of twenty- 
four years had yet continuance. And within one year after- 
wards the ſtatute of aſſurances of the lands of monaſteries &c. 
[31. H. 8. c. 13.] paſſed, which had ſuch words, 3. “ All 
« monaſteries, abbies, priories, nunneries, colleges, hoſpitals, 
cc houſes of friars, and all other religious and eccleſiaſtical 
c hoes and places which hereafter ſhall happen to be diſ- 


0 


** 


ſolved, forfeited, reneunced, given up, or by any other 
« mean come unto the King's Highneis, and all the lands 
« &c. {hall be immediately deemed and veſted in the actual 
« and rcul ſeiſin and poſſeſſion of the King our ſaid Sove- 
ce reign Lord, his heirs and ſucceſſors for ever, in the ſtate 
« and condition as they now be, &c.” (12) Note here, 
there are no ſpecic} words of Dean and Chapter, or of ca- 
thedral church, &. Alſo note theſe words, & the Eing's 
« Highneſs“ fir/?, and “ our Sovereign Lord, his heirs and 
« ſuccellors,”” ter. Whether this ſhall be intended only 
of King en) 8. For the Dean and Chapter, after the 


death 
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death of him, ſurretidered their church and college, and 
all their poſſeſſions, to King Ed. 6. in the ſecond year of 
his reign, and a new corporation was then ere&ed and 
eſtabliſhed, reſerving to the King and his heirs the land 
in leaſe, which afterwards he granted by patent to one Ward 
in fee: and Whether he may enter and avoid the two leaſes 
to Corbet, or either of them, was the queſtion in replevin in 
Norfolk. And primd facie by opinion of the Court he may, 
for the intendment of the ſtatute was to annex all the poſ- 
ſeſſions of ſuch ſpiritual corporations as above to the crown co. Lit. 338. 278. a. 
which has continuance and ſucceſſion, and this as well to the x 3 49. Dy. 273. 
cir of H. 8. as to himſelf. And this may be collected from Gibt Cd. 173. 
the words of the act aforeſaid. (13) Alſo the firſt leaſe of Co. 10. 67. b. 6. Co. 
Corbet was merged, and ſurrendered in law by the accept- STS 


[ 4- Burr 22 10. 3. Bac. 


ance of the ſecond leaſe, although he had not then poſſeſſion Ab. 460, 461. 


of the land according to E. IA] 37. H. 6. 4. La. pl F.] 38. es f. 4. 


Alſo the ſecond leaſe is void by the act of 31. H. 8. becauſe 2 b. 1 
: 3 y 22. E. 4. 37. o. 106. 
it was made within a year before the act, the firſt leaſe then 422. = __ 
in being, and having continuance, &c. yet the Court would er, 31. 14. H. 8. 15. 


85 a. Dy. 141. 
2dviſe thereon until next Term. , 


[ 
7 * 0 
* * U 
——— —————— — — — — 


* [ 280. b.] 
(14) THE plaintiff in replevin is non- ſuited before the Ager non- ſuit before 
declaration, wherefore the defendant had a retorn? deciarmg both on the 


; ang replevin, and the ſecond 
vabend, upon which the plaintiff ſued a ſecond deliverance, delwerance; Whether 

. | 2 - + the defendant, having 
and had delivery of the beaſts. And afterwards he is“ turn e ente e, 


nonſuited again before declaration, wherefore the defendant muſt make avow ry to 
is to have a return irrepleviſable. Whether the defendant e roles we 


ought to make an avowry, ſhewing the certainty of the Theavowant having re- 
a turn irrepleviſable, may 
place, day, and cattle, to the intent to have a writ of inquiry put the cattle in the 
of 29 | i | Prnathonotar pound again, and if they 
damages, was doubted; and LoNE, honotary, ſhewed 3 
a precedent in 34. H. 8. that ſuch an avowry was made. may he taken. 
8 eee e ; Dy. 41. pl. 4. 
And ſeveral thought that he need not do it, but he may ITT a 


juſtify the detaining of the diſtreſs until the plaintiff will offer H. 8. 11. b. B.N.C.4. 


33 ; : : 1 „ ae [3 Wil. 116. Gilb. 
him ſufficient amends for his damages cauſed by his diftrets. Replevins, 1(9, 170. ] 


(14) C. B. 7. J. c. per Curiam, accords with them, for they are to be impounded again 
19. Ed. 2. Replevin 26. Bur agreed for law by the Juſtices in C. B. Hil. 33. Els. EI. Leo, 
220. Ow. 40. that if one hath catile delivered to him in <witbernam he may work them, 
becauſe be has taem in lic u of his own beatts 3 and it is reaſenable that he ſhould have their 
becauſe he has them in licu of his on deaſts; and it 1s TEaluNable that he 1 \ 
labour and ulc, tor their paſture. 

2 2 And 


I 


{ 280, b.] 


Retorne d'avers, Br. 
$3. 33, H. . 46 
. 33, H. K 1. 23. 
. 4 04. 16. K 8. 
Retorn d'avers, 1. 


! Gild. Replevin, 61. 


34. H. 6. 46. 19. E. 2. 
Replevins, 26. Br. Re- 
torne des Avers, 26. 
$- E. 36. 8. H. 7. 
21. . . 4. b, 


13. H. 7. 28. 5. E. 4. 10. 


2. Wilſ. 313. ] 


Avowry damage fca- 
ſant in defendant's free - 
hold. Whether the plain- 
tiff pleading coparcenary 
with tte defendant mutt 
traverſe the ſole ſeiſin, 
gu. 

Ly. 183. pl. 58. 260. 
Ki r 
19. Dy. 79. 20. 6. 
6. H. 7. 13. 5. 28. H. 8. 
17. 1 Saund. 208. 


{ 6. Mod. 158, 159. 2. 


Mod. 60. Carth. 285. 
Salk. 629, 630.] 


7. 95. b. 318. b. 8. 
H. 718. 4. BE . 
verſe, 286. 2. II. 6. 52. 
. 
AL 3. Plow. 2351. &. 


{ 5. Com. Dig. 170. 
Cro. Jac. 44. But fee 
Nat. 11. Geo. 2. c. 19. 


. 22. 
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And ſome thought that the defendant in ſuch a caſe may 
work the beaſts; and others the contrary, becauſe he hath 
no property in them, but as gage: and he may ſend them 
back to the common pound, and the owner is bound to find 
ſuſtenance : and if they die in the pound, that is at the peril 
of the owner, and not of the diſtrainer, and then he may 
take a new diſtreſs for the firſt cauſe, becauſe he is not yet 
ſatished, &c. 


Dr. et St. 9. 113. [See 2. Ld, Raym. 720. Salk. 248. 1. Bur. 585, 


Wotton againſt the Bailiff of Sir A. Cooke. 


(15) IN replevin, the defendant as bailiff of Sir Anthony 

Coole, Knight, acknowledged the taking in the 
place, &c. for damage feaſant, as in his freehold : to which 
the plaintiff (who was Wotton) ſhewed that he and Sir An- 
thony Cooke held the land where &c. in coparcenary, as heir to 
Sir Ed. Beltnat, Knight, &c. Whether this ſhall be a bar 
to the conuſance without taking a traverſe that the entire or 
whole place was the freehold of his anceſtor, &c ? for HAR- 
PER and WESTON thought that it was not good without a 
traverſe, but WELS and DYER, ? contra. (16) And at 
length the iſſue was joined upon the coparcenary, and not 
upon the whole place being the freehold of Sir Anthony, 
And this 
plea of coparcenary is but in abatement of the avowry in 


which is only as ſuppoſal, as a declaration, &c. 


eſſect. And in Michaelmas Term, 14. and 15. of the preſent 
Queen /t. 312. b. pl. g0.], an avowry was made for a 


rent-charge in fee, ſuppoſing that the grantor was ſeiſed of 
the place where &c, in his demeſne as of fee at the time of 


the grant, and the plaintiff ſnewed that the grantor was 
ſciſed of an eſtate tail at the time of the grant, and ſhewed of 
whoſe gift the entail was, and that the grantor was dead, and 
he was his iſſue and heir of his body &. This is not good, 
without a traverſe to the eſtate of fee-funple, by the opinion 
of Mounson, HARPER, and DYER, but Maxwoop cone 


ta. 


Bullock 


Mic 
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Bullock againf Burdett. 


NE Richard, formerly Biſhop of Saliſbury, was 

ſeiſed in his demeſne as of fee in right of his 
biſhoprick, of the manor of Sunning in the county of Berks. 
in which there is a wood containing one thouſand acres 
called Berewood; and being fo ſeiſed, he enfeoffed one R. Bul- 
lock of a meſſuage parcel of the manor, &c. and of ſeventeen 
acres of wood of the aforeſaid * thouſand acres, to have to 
him and his heirs at the election of the ſaid R. Bullock and his 


(17) O 


[ 281. a. } 


Eaſt. 7. El. Rot. 1008. 


A. ſeiſed of one thou- 
ſand acres in fee en- 
feoffs H. without deed of 
ſeventeen acres, haben- 
dum to kim and his beirs ar 
the election of him ard 
his heirs, whenever they 
leaſe. B. dies before e- 
le ction: — at any ratehis 
heir might not elect: 
but this feoffment is 
void for the uncertain- 


ty where the ſeventeen 
acres ſhall be, as free- 
hold cannot be in abcy- 
ance, and by livery they 
ought to paſs without 
any interval ſrom the 
teoffor to the feoffee. 


heirs whenſoever they ſhould pleaſe, &c. And Whether this 
election of the ſeventeen acres of wood ſhall deſcend to the 
heir, and that he may make his election of the ſeventeen 
acres in the ſaid great wood, this was the matter in law in 
replevin between Bullock and A. B. ſervant to John Ingle- 


(17) Eaft. 37. Eliz. C. B. Fuller v. Woodhouſe | 1. Rol. an 187. J. A man being ſeiſed 
of lands of five hundred pounds value, covenants to aſſure lands of one hundred pounds 
value for a jointure, and makes a feoffment of all his lands to the uſe of the indenture:, 
And adjudged by the Court, that this is void for the uncertainty. So, per Curiam, it there be 
a covenant to ſtand ſeiſed of one hundred pounds in land. nd ANDEKSON {aid, that 1: 
was ſo adjudged in Sir Thomas Gerrard's caſe, 21. H. 7. 18. 9. Co. 9. 20. H. 7. S. b. Keii- 
way, 84. b. | 

Eat. 46, Eliz. B. R. Gibbon v. Warncr [z. Rol. Rep. 425.]. Sir R. F. deviſed his manor 
of E. to his executors, in truſt that they ſhould be ſeiſed of one hundred marks, part of that 
manor to the uſe of one, and of another part to the value of twenty marks to the uſe of 
another, and of other part to the value of twenty pounds to the uſe of another, and tha: à 
diviſion ſhould be made by his executors, and that the whole manor ſhall be valued at one 
hundred pounds, and no more. And it was adjudged that this is ſufficiently certain, and 
the ceſtuys que uſes ſhall be tenants in common immediately without diviſion, And Mil. 
&. Car. in the argument of Thomas and Morgan's caſe, which was entered EAI. 3. Car. C. L. 
Rot. 1339. this caſe was put by RicHAR DSO, and agreed to be law; but it is to be take: 
that the value of the manor was expreſſed in the will, and that he ſaid was the reaſon of the 
judgment; for the caſe of Thomas and Morgan [ Hetl. 67—97.] was, A fine was levied to the 
uſes contained in certain indentures, in which was contained, that the conuſces ſhould be 
ſciſed of ſo much land as amounted to thirty pounds per annum to the uſe of the woman 
that he intended to marry, that to be aſſigned, and ſet out apart by a ſtranger; and ad- 
judged, that inaſmuch as there never was any aſſignment made, it was entirely void as to 
the wife, and that he could not enter, nor ſhould be + fenant in common with the others 
to whom the uſe of the reſidue of the land was limited: but otherwiſe it would have bee: 
if they had made a valuation of the land, ' 

21. Elix. between ꝙ Evans and Milton, it was ruled in the Court of Wards, where a fine 
was levied of one hundred acres of land, four hundred acres lying together, and not parti- 
cularly pointed out, the conuſee has election, but the hcir not. 

49. Eliz. ꝙ Grace Mar/bal's caſe: A deviſe of two acres of land out of four together is 
a good deviſe, and the deviſee ſhall have election. 

E. 13. Jac. B. R. Woodbouſe v. Futter \ 1. Rol. Rep. 187.]. If a man covenant by inden- 
ture to make a feoffment of the value of fifty marks, if he afterwards male a feoftment to 
the uſe of the indenture generally, and docs not particularly aſſign the land, more thall not 
paſs than the place i:ſe!f where the livery was made; by CCoks and DODDLEKIDGE, 


+ Orig. te“. 


| t A 


| 281+ a. I 


1. And. 11. 
Mo. 81. | Bf 
[ Bendl. 148.] 

[ Bac. Ab. Election, A.] 


Whetly, 2. Co. 36. a. 
For where two things 
are given nothing paſſes 
before election. 1. Ro. 
Ab. 829. 1. Co. 155. 
9 WE 0 
Lit. 77 b. 2. Ro. Ab. 
11. Hob, 174. 244. 
2. Co. 36. 7. EL 254. 
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field, who had a leaſe of the entire manor of Sunning for the 


term of ninety-ninc vears, confirmed by the Dean and 
Chapter: and he diſtrained Brllock's carts and billets in 
ſeventeen acres called Pulters Hill, parcel of the ſaid great 
wood, where Bullock, as heir in the fifth deſcent from the faid 
R. B. made his election, and cut there the wood growing 
&c. And note, that the feoffment above was pleaded with- 


out deed; and alfo no certainty alleged at what time the 


feoffment was made: and alfo there is alleged a dying ſeiſed 
of the ſaid meſſuage, and of ſeventeen acres of wood in 
the firſt grantee, g. to have the election to his heirs &c. 
(18) And in the Term of Eafter, in the 12th year of the preſent 
Queen, the caſe was argued at the Bench; and HARPER, 
Juſtice, argued for Bullsc# the plaintiff, whoſe Counſel he was 
before he was made a Judge, and defended the pleadings, in 
which many defects were aſhgned at the bar, and afterwards 
at the bench. Alſo, s. 1ſt, That no certain eſtate is al- 
leged in the Biſhop of the ancient meſſuage, nor any town or 


place where it lies. Alſo that, by virtue of a feoffment of 


the meſſuage, and ſeventeen acres of wood, the aforeſaid 
R. B. the feoffee was ſeiſed thereof in his demeſne as of 
fee, and this before the election. Note this. Alſo the tra- 
verſe 1s, Without this, that the ſaid ſeventeen acres of wood 
were parcel of the manor at the time of the taking and before 
ſince the election: and by the feoffment above it was ſevered 
from the manor, and made in groſs if it be a good fcoffment. 
And for the matter in law he argued that the feoffment and 
the election were good and ſufficient without deed, and 
that the feoffee was tenant in common immediately with the 
Bithop in the reſidue of Bererword, having regard to the 
quantity cf ſeventeen acres. But WELS, WEsToN, and 
DyER, contra totis viribus to the tenancy in common. 
(19) And Dygr held that the clection could not be annexed 
to the eſtate of inheritance or freehold, witiout deed, any 
more than a condition, covenant, aſſent, licenſe, or liberty; 
becauſe election is the internal, free, and ſpontaneous ſepa- 
ration of one thing from another witzout compulſion, conſiſt- 
ing in the mind and will. But they three held the election 
void in this cafe, becauſe by the livery in decd or in law, the 
freehold and property of the foil of the ſeventeen acres of 
wood paſſed without any interval of time from the ſeoffor to 


the 
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the feoffee. And Bracton ſays, that the donor never ceaſes 
to poſſeſs till the donee begins to poſſeſs. But they held the 
feoffment of the ſeventeen acres void, on account of the un- 
certainty of their ſituation in Berewood, s. towards the 
South or towards the Eaſt * &c. (20) See a like caſe, 
44. Aſſ. [pl. 11. ] of the fourth part of a manor towards the 
Eaſt, &c. 
in certain here, ſo that a certain thing could be brought into 
judgment. And to make a ſuſpenſion of the freehold and 
property in the ſeventeen acres until election be made is 
impertinent, becauſe they are things of ſo great weight, that 
&c. Alſo the election ſhould be made and executed in the 
life-time of the parties, or not at all, as in 9. E. 4. [ 38. a. 
pl. 17. ] of the exchange of an advowſon appendant for one 
of the two chambers in a college in C. But they held the 
election here void, if it paſſes immediately by the livery: and 
if the election of the heir ſhould be good, that ought to pre- 
cede the intereſt and property of the ſeventeen aeres in the 
feoffee. And many diverſities put of elections to have pro- 
perty in chattels, and in taings real and executory : and fo 
they the three laſt Juſtices argued againſt Bullock the plain- 


tiff, and in the ſame Term judgment was given againſt 
Bullock, 


(21) MEAPE, „ Serjeart, moved this cafe at t the bar: A 

man made a Jeaſe for years by indenture of a 
98 and divers lands, with this clauſe in it, 5. that if it 
happen the leſſee fo ds any waſte in and upon the premiſes, it 
{hall be lawf4l for the lelior to re-enter &c. The leſſee 
ſuffered the houſe to fall in for want of covering and repairs 
Whether the leſſor for this matter of negligent and permiihve 
waſte (which does not conſiſt in feaſance according to the 
words of the condition, which ſhall be taken ſtrictly, and 


And 
W=zL$H and DYER thought pri facte that he might, for 


moſt ſtrong againſt the leſſor) may re-2nter or not: 


(21) Hil 23. L/S. Titchborne g. Tlite baut 
waſte in not ſcower!ng ditches, diſallowed, and 
„ ſells by not ſcoscfing the cnches.““ 


Ow. 
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Alſo no view could be had cf the ſeventeen acres 
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21. H. 7. Cro. 84. 
Co. Lit. fo. 4, 5. a. b. 
20. H. 7. 8. b. Dy. 
372. Perk. 17. a. t. 
E. 3. 3. 2. No. Ab. 11. 
2. Co. 36. Dy. 71. a. 
190. b. Hob. 174. 1. 
Leon. 254. Perk. 284. 
14. H. 8. 20. a. 


2. Bl. Com. 109, 1. 
Com. Dig. $2.] 


Leaſe conditioned that 
leſſec ſhall not do any 
waſte; ſuffering the 
houſe to go to ruins is 
walte within the ſtatute, 
and a breach of the con- 
d:tion. 


11. Co. 78. 42. E 3. 
25. 45. E. 3. 17. Dy. 
45. and 47. b. . H. 6. 
35. a. 1. Rol Ab. 428. 
i. Co. 76. Dy. 255. 
Noy. 51. 


Shep. Touch. 142. ] 


Ailig ument of Ww: iſe by doing 
© dre 


t in lie prounde 


ſuch 
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Stat. Gloſt. c. 5. 7. ſuch waſte is puniſhable by the ſtatute of Glouce/ter Marle- 


Pits), 22. E. 45.2 berge, c. 23.], the words of which are, © YVaſtum vendic ſeu 


. * 2 = & Agęſtruction facere de terris domibus &c.” Alſo this word 


Inſt. 245. (any waſte) is general, and indifferent to either of the two 
[See Co. Lit. 53. .] kinds of waſte, s. voluntary or negligent, &c. wherefore 
&c. gu re. 


Hilary Term, 


I 1 Queen Elizabeth. 


(22)TF a man, being out of the realm, write books 

againſt the Queen's ſupremacy, and thereby at- 
tribute juriſdiftion to the ſee of Nome, to be kept and 
uſed within this kingdom; and the ſazd books are brought 
into this kingdom by ſuch of the Queen's ſubjects as 
know the effect thereof, * and they are by them ſecretly 
uttercd and ſold to divers perſons, knowing al by report 
the ſaid books to contain matter extolling the ſaid uſurped 
authority: and afterwards they to whom theſe Looks are 
delivered read the ſaid books ſecretly to themſelves, ro 
the intent thereby to be the better enudled to ſupport that 
opinion, but have no ſort of conference with any others 
about it; Whether they who brought theſe books, and 
they who read them, have offended againſt the ſtatute of 
the 5th year of the preſent Queen, [c. 1.] or not? The 
reſolution of ALL the Jus ricEs of both the Benches (che 
CHIEF BARON being preſcat alſo), upon the firſt point, 
(three of them excepted) was, That they who brought 
them, and they who delivered them as above, are offend- 
ers by the words © h:!d and fland with, to ſet forth” &c. 
but upon the ſecond, . the receivers and readers only of 
theſe books, and who have not further acted or attri— 
buted by confcrence and allowance &c. ALL, excepting 
two, held this no offence, Alſo, if a man get any ſuch 
book as above into his hands, and afterwards read and 
confer upon it with any other perſon, and in his con— 
ference by any ſpeech or words allow this book to be 
good as above, reſolved by ALL clcarly to be within the 
danger of the law abcge, by attributing, (23) Alſo if 
a man, hearing of the contents of this book by report 


* 


their friends 


* [ 282, a.] 


If a man import hnoks 
written againſt the ſu- 
premacy, and vtter 
them, he 1s within the 
danger of 5. EL c. 1. 
but the receivers ard 
r-aders not conterring 
ot it ard 2pproving, are 
not. But they who read, 
and in conference with 
others allow it; ard 
who hearing their cone 
tents alurm them to he 
good; and they who fee 
crety convey them to 
to per- 
ſuade them to ſuch te- 
nets. And printers 
and utterers of ſuch 
books within tbe realm; 
and they who ſend out 
books of this fort write 
ten within the realm as 
bocks written abroad, 
which are bought, read, 
and conterred on, are 
all within the ſtatute. 


Llenk. cent. 6. e. 18. 
8. 4 5 


R. Crown. 8. Vide 
Couke's preface to th 
report. I. Hales P. C. 
9. Co. ©. b. 


a5% 
PERL 


Rait Crown fo. 94, 
2. Kebl. 502. 


(22) Eaſt. 10. Fd. 1. Rot. 28. To + ennul judgment, writings of the Pope are cited, 
brought ia by letter-carri.rs unknown; and it is ſaid attachment hes againſt him wao cites 


them, in Præmunire, as violating the royal diguity. p 


1 Orig. Ad judicium admuland! 
8 


2 


2 


frog 
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Tf a biſhop have two 
chapters, and he make 
a leaſe, both muſt con- 
firm, or the fſucceffor 
may avoid it; but it one 
be diflolved, then the 
confirmation of the 
other ſuiliceth. 

A Dean and Chapter 
may ſurrender to the 
King without the con- 
ſent of the Biſhop, and 
the corporation will be 
diſſolved thereby. 


[Jeok. cent. 6. c. 11. 
. . 
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from others, by any overt ſpeech commend or affirm it 
to be good; or if a man, having this book in his cuſtody, 
(and knowing the contents thereof) convey it ſecretly to 
his friend, to the intent that he ſhould read it, and there- 
by perſuacle himſelf to be of that opinion touching the 
ſupremacy—quere of him as above? And it was re— 
ſolved, that both are within the danger &c, eſpecially the 
former, (24) Alſo if a man print any of theſe books 
within the kingdom, and utter them, he was reſolved by 
ALT. clearly to be within the danger &c. (25) Alſo, if 
any of theſe books be made and written within the realm, 
and aſterwards ſent out as things compoſed out of the 
kingdom, and theſe are bought, read, and conferred upon 
as above, reſolved by ALL to be within the danger. And 


theſe reſolutions were made at Serjeants Inn, Flet-ſireet, 


on the gth of February in this Term, 


1 * — i. * —_— 
— . — — — — —— rem Pn — ͤ(—— —— 
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* Eaſter Term, 


I 1 Queen Elizabeth. 


_y 


— —_— 


The Archbiſhop of Dublin againſt Bruerton. 
wel os Deans and Chapters of Chr Church and 


Saint Patrick were, time out of mind, the ſee of 


the Archbiſhop of Dul lin, and uſed by their ſeveral deeds 


and ſeals to confirm the leaſes of the Piſhops &c, and 
Fall Chrift Church is known to be the oldeſt Chapter of 
the ſee, The Dean and Chapter of Saint Patrick, by 
their chapter ſeal, give and ſurrender to the King and 
his heirs and ſucceſſors, all their ſaid church, houſes, 
lands, and pofleſſions, without the licenſe, will, or con- 
ſeat of their Biſhop, being their chief Ordinary, and Pa- 
tron of the moſt part of all the prebends : after which 


(26) 31. E. $ Good's caſe. The corporation of the mayor, bailifs, and burgeſſes of 
Minadſur, mace a leaſe for \cars, one bailiff only atlemed, and it is à void Ivaſt, if there were 
two bailiffs. And it was agtecd there, That if the greater part of the burgeſles aflcnr, it is 
good, and not neccllary that all be preſcut at the ſcaliug, it tiicu allent be hag bcfore. 


ſurrender 


66 
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ſurrender the church was uſed as the common hall for Co. Lit. 301. a. Noy 
the four ordinary courts there in their Terms, until the * LN Jo. 168. 
new building thereof made in the time of Queen Mary; Fl 462, 493- 
and between the ſurrender and the new erection a leaſe Ae n N 
made by the Biſhop was confirmed only by the Dean and 58, 239,6. 2753. 

: [Wats. Cler. Law 474. 
Chapter of Chri/t Church, Whether the ſucceſſor of the 3. pac. Ab. 379] 
Biſhop ſhall be bound by this leaſe or not, the Judges in 
Treland were of divers opinions, but the greater part 
thought that it ſhould bind the Biſhop, (27) See the _ 

. 1 8 raunts 104. Plow. 
caſe of the Biſhop of Coventry and Litchfield in tit. Grant 104. 50. E. 3. Stath. 
[104.] in Firzh, in the time of R. 2. but more truly re- 17. F. 3 29. 
ported in Statham, tit. Aſiſe, & H. 50. E. 3. but it is 
not found in this Term in the printed book of this year, 

+ nor in Lib. Aſſiſarum, But there one Chapter alone con- 

firmed the grant of the Biſhop, and therefore it was not 

good after the death of the Biſhop who granted &c, 

(a But in the caſe above, there was not any chapter : 

in e at the time of the confirmation of the demiſe of 

the aforeſaid Archbiſhop, except Chriſi Church aloxe, be- 

cauſe the Corporation and Chapter of Saint Patrick 

aforeſaid, by the gift and ſurrender of the Dean and 8 
Chapter aforeſaid, was legally diſſolved and determined, vi 3 RR 
even without the conſent of the Archbiſhop; and this by NICE 2 * 
the opinions and reſolutions of CATLYN, DYER, SAUN= quo warranto caſe p. 10, 
DERS, WELSHE, and CARus Juſtices, in this Term. „ 
And ſo it was certified to Henry Sidney, Knight, the * 5 


Lord Deputy of Ireland, by letters under the hands of 689, in the Lords 


Journals, vol. 14. p. 


the ſaid five Juſtices, 424.] 


(27) In the time of Eliz. [2, D'Anv. Ab. 217. pl. 1.] between Manwood the Chief 
Baron and Lowlace, the Corporation of St. Stephen in Canterbury was founded by the name 
of the Brother and Siſters; and ali the fiſters were dead, and the brothers made a leaſe, and it 
was holden void; for then it was no corporation. 


+ Orig. nunc. 


— " 
— OE Oy” "Ie — — — — — 
* CEE” 
1 


(a) In my copy of the Edit. of 1621, | It is however in the old edit. of 1592, and in 
there is a MS, note, that ** all this laſt was | that of 1585. 
not in the original manuſcript cf DYER.” 


382 Stephens 


[ 282. b.] 


Entered Trin. 10. El. 
rot. 1031. but no judge 
ment given there. 
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Stephens againſs Wall and another. 


A preſent r * (28) THE Pat an of a church (the church being void) 
ation, and cannct be granted by deed under this form, 3. have 
2 . 2 „ given and granted to A. B. the firſt and next preſenta- 
crown. « tion and advowſon of the church of C. and the right 
n & of preſenting to the fame, now vacant, ſo that it ſhall 
1 13) Us. c.“ be * lawful for the ſaĩd grantee to nominate and pre- 
Benl.in Keil 212: « ſent a fit perſon for the ſaid church to the ordinary of 
1 5 & the place for this one turn only.” And afterwards the 
*{ 283.4. ] dx months pailed by negligence, wherefore the ordinary 
Na Ce. Li 478. coliated by lapſe, and afterwards the church became 
b. Ferk. 331. 332. void again. Whether the grantce ſhall preſent to the 
church, or it appertain to the grantor and his afſigns, 
was the queition, And if a quare impedit be brought 
againſt two, one of whom 1s clerk, and is ſo called in the 
writ, and is alſo incumbent, and one plead as patron 
. making title to the advowſon, and that he preſented the 
79 293, 294. 7. Co. 26. Other, who was received at his preſentation; and the in- 
cumbent plcad the ſame plca in bar, but he concludes 
the end of his plea with, “and /o he ſaith that he is parſon 
imtai ſance“ &. (whereas the better form, and the 
uſual by all the Judges, is to make this matter the com- 
mencement of his plea, and to enable himſelf as poſſeſſor 
of the church, to have the plea in bar); ure well, if 
upon demurrer by the plaintiff to this plea, the plea ſhall 

be holden ill &c, 


1. Lecn. 167. 9. E. 4. 2 And in Zaſſer Term in the twelfth vear of the 
47. 11. H. 4. 54. 28. H. ( 9) JL Y 


8. 26. a, preſent Queen, the caſe was argued in ſubſtance at the 


[Wats. Cler. Law 88, Bar and at the Bench; and by HARPER, WESTOx, and 
Kg. Gibſ. Cod. 7:8. 3. 


Bur. 1510, 1512. 2+ DYER holden, That the grant of the preſent avoidance is 

\Wiiſ. 180. 196. but ſce . 1 Ys 

Beek. 20943 void, becauſe it is a mere perſonal thing annexed to the 
perion of him who was patron in expectancy at the time 


of the vacancy; and allo a thing in right, power, and 


(23) Linculne and Prookeſbe;”s caſe, C3. Cro. 173. Ow. 2s. 1. And. 222. 1. Leon. 167. 
Goldf. 112] C. B H. 32. Live, adjodgen, in arreft of judgment, that if a preſentation be 
granted to two, and afterwards the charsh Yecomes void, and one of the vrantees releaſes to 
tiic other, that this reicaſe is void, bechafe there is no intereſt in him to whom the releate is 
made; and ty WALMESLY when the church becomes void, now they have not the patronage; 
bur rhe right of picientiog one who ſhalt be prot otcd to the beacfice, which cannut be graut- 
ed over by releaſc. But if the church had not been void, then the patronage had remaiucd in 
then, agreed b all againft 1. I. H. 270. b. 


- 


authority, 


al! 
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authority, and alſo a choſe in action, and in effe@ the fruit 
and execution of the advowſon, and not any advowſon 
and yet executors ſhall have it by privity of law. And 
to this opinion afterwards CaTLyNn, Chief Tuſtice, 
Carvs and Sourhcor Juſtices, agreed; but WELSH 
e contra, and to his opinion SAunDERs, Chief Baron, and 
Wulppo Juſtice, afterwards aſſented. But all agreed 
that the Queen might make ſuch a grant, although it be 
a chaſe in action, according to 9. E. 3. [25. b. 26. a.] and 
16. H. 7. [7. b. pl. 11. ] in the caſe of Margaret Coun- 
teſs of Richmond, which is entered H. g. H. 7. rot. 250. 


— ———ñ— 


(30) A Queſtion was moved by GERRAR DE Attorney- 

General; If a cy que uſe before the ſtat. 27. 
H. 8. [c. 10. ] of three acres of land in divers vills lying 
apart within one county, by ſeveral fcoffments, make a 
feoffment of all the three acres by deed and letter of at- 
torney, and the attorney make livery in one acre in 
the name of all the three acres, Whether that be good for 
the other two acres? And he faid many were of opinion 
that it was not, becauſe the ſtatute of [I.] R. 3. [c. 1.] 
gave authority to cue que 1ſe to enter and make a ſeofi- 
ment, which he ought to do in his proper perſon t and not 
by attorney for him. But the caſe above was ruled upon 
demurrer in law to the evidence in treſpaſs, M. 25. H. 8. 
Rot. 71. in B. R. cor * Fitz James &c. [ Bendl. 12. pl. 10. 
Benl, in Keilw, 207, a. 1. And, 28. pl. 66. 1. Leon. 265. 
that the feoffment was good for all three, upon great 
debate, and it was between the Biſhop of London and 
others, and Kellet. But quære if the feoftor had been 
ſeiſed in his demeſne as of fee of the acre where livery 
was made, whether the other two acres ſhould paſs, or 
not? 


[ 283. a. ] 


Fulb. Paral. lib. 1. fol. 
It. N. B. 133. e. Fir. 
3 . K. . 1. 
Dier 130. . Co. Lit. 
$90; 1a. N. 7. Cr 14. 
Qua. Imp. 31. Stamf. 
74 _ Eliz. 269. a. 2. 
7. . g. H. . 3. . 
Eliz. 3000. 3 * 
348. a. 13. 16. H. 7. 14. 
b. Ante 1. pl. 7. & 
l. 298. Niv, 204. 


* 
3 
aq 
5 


— — 
— — 


Cfluy que uſs of three 
acres by leveral feoff- 
ments in one conte, 
made a feeffment of all, 
and Itvery in one alone, 
all paſſes uader 1. K. 3. 


C. E. 


Co. 9. 75. b. 10. El. 274. 
that he could not futler 
a recovery before Lat, 
29. H. . . K. 64 
. N. . 307. 16. El. 
337. b. Dy. <8. Perk, 
227. Br. Feoffments al 
Uſes 28. 

[Co. Lit. $0. a. note (1) 
2. Bl. Coin. 31 5.] 


25. H. 8. Deu. pl. 2. 
1. Ro. Ab. 330. Roll. 


contin. 3a3, 324, 394. 


9. Co. 75. 37. H 8. Br. 
Feottments al Uſes 55. 
3 3. H. 8. 58. 28. H. 8. 
18. Er. Fevitments 77. 


* [ 283. b. 


+ The old edit. of 1383, and 1592. have o, but the later editions ſeem properly to have 


altered it to et ey. 
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King 
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Tf A. enfeoff an alien, 
and another to his vſe, 
upon office found the 
crown ſhall have the 
alien's moicty to its 


own uſe, and the other 
uſe is gone for ever. 


Eaſter Term, 11 Queen Elizabeth. 


King againſt Boys and another. 


(31) ONE T. King enfeoffed one Jaſper Boys, an alien 


and Force: of Gray's Inn, to the uſe of himſelf 


and his wife in tail, remainder to his right heirs. Whe- 
ther the Queen be entitled to a moiety of the land imme- 


1. Leon. 55. Kel. 10. diately, or not, was the queſtion, And it ſeems, that 


Stam. prerog. 18. 53. 
7. E. 4. 30. b. 3. Mar. 
$24. 8. 6. H. . 
gs i. 4. Co. 2 
422. 4. Co. 7. 25. 4. 
Plow. 482. b. Co. Lit. 
2. a. 86. a. B. N. C. 43 


if an office be found of it, the Queen ſhall have the moiety 


by her prerogative to her own uſe, and the other uſe in 
this moiety 1s gone for ever, 


3. 11. H. 4. 26. b. Mo. 390. Gould. 29. 2. Sid. 148. [1 Bac. Ab. $1. 1. Com. 
dig. 3-1. Co. Lit. 180. b by 


note (2 


(31) . Co. 52. Inft. 186. a. The wife of feoffee to an uſe ſha!l not be endowed, becauſe 


he has ſeiſin only for an inftant. 2. Co. 77. a. Lord Crumwell's caſe, ¶ See the books in the 
margine of Cro. Jac. 615. th edit.] 


1 


—B 


Mich. 10. tr. El. Rot. 
175 t. 


Aﬀiſe muſt be brought 
in the county where the 
land lies, aud being tri» 
ed in a fore!gn county, 
tho” by aſſent of parties, 
15 crror. 

In afiife--Plea, a ſcifin of 
the plaintiff preſcribed 
in as villein regardant; 
the iſſue ſhould be, 
frank, or not; and not 
the ſcifin be traverſed. 
Where iſſue is joined 
on ſpecial matter, mne 
jury may not find a ſpe- 
cial verdict. 


Bend. [in Kcil.} 
212.] pl. 19. 
An. Ben. 47. 
Me. go. 


[end. 189.] 


3 And. 14. 
Dy. 266. pl. 11 


; 
| 
Co. Ent. 60. es C. 
| 
3 


— — om - 


Fleyer againſt Crouch. 


(32) PDUTLER entered upon Crouch into land in the 

county of Somerſet, as into the purchaſe of his 
villein regardant to his manor of B. in the county of 
Glouceſter ; and made thereof a leaſe for life to Fleyer, who 
was diſſeiſed by Crouch, and brought an aſſiſe in the 
county of Somerſet againſt Crouch, who pleaded m bar, 
and the other made title to the land for the cauſe above; 
and iſſue was tendered and traverſed by a ſans ceo, s. that 
Butler and his anceſtor, and all thoſe whoſe eſtate he hath 
in the manor of Badmanton, in the county of Glouceſter, 
have been ſeiſed of Crouch and his anceſtors as of villeins 
regardant to the ſame manor, from time whereof memory 
&c. and this, as well the plaintiff as the defendant, 
pray may be enquired of by the aſſiſe &, And yet for 
the trial of this plea the aſſiſe was removed into Bank, 
and from thence proceſs iſſued to the Sheriff of the county 
of Glouceſler, And the Jury came from thence, who, on 
account of the difficultics and variety in the opinions of 
the Juſtices, gave a ſpecial verdict in this manner; s. 
That the ſaid Buller and his anceſtors &c. were ſeiſed of 
the ſaid manor from time whereof memory &c, And 
that the anceſtors of Butkr were ſeiſed during all that time 
of the anceſtors of Crouch, as of villcins regardant &c. 


until 


Eaſter Term, 11 Queen Elizabeth. 


until the 1ſt year of H. 7. and that Crouch was a villein 


regardant to the ſaid manor, and that no other ſeiſin of 


Crouch or his anceſtors was had ſince: but whether the 
ſaid ſeiſin of the manor aforeſaid, to which &c, be in 
law a ſeiſin of the aforeſaid Crouch and his anceſtors from 
the aforeſaid iſt year of Hen, 7. until the writ of aſlite 
above, they pray the advice and diſcretion of the Court 
&c. And if it be adjudged in law a ſeiſin, then they 
find * the iſſue in full for the demandant &c. but if other- 
wiſe &c, then for the tenant &, And note this trial 
by men of the county of Glouceſter where the iſſue was 
Joined upon the aſſiſe in the county of Somerſet at the 
prayer of both parties. (32) And ia ſavorem libertatis by 
M. 40. E. 3. [ 36. a. pl. 6.] in treſpaſs the trial was in 
the county where the treſpaſs was brought, and not in 
the foreign county, where the plaintiff was averred to 
be a villein regardant, and ſo it was agreed 44. E. 3. [b. b.] 
if it had not been otherwiſe by conſent of parties. See a 
like caſe of foreign trial, and e contra in aſſiſe, 14. H. 4. 4. 9.b. 
pl. 7. J where the trial was prayed to be by aſſiſe, by both 
parties. And afterwards in Trin. Term, 12. it was reſolved 
by the opinion of ALL the JusTICEs of the BENCH in my 
chambers, without open argument, that the plaintiff ſhall 
not recover upon this verdict; and this for four reaſons : 
1ſt, The trial by the foreign jury is bad and erroneous, 
and a default of the Court and Juſtices of aſſiſe. 2dly, 
Becauſe upon this + ſpecial iſſue, which is by a traverſe 
by an ab/que hoc, and not a general iſſue, a preciſe verdict 
ought to be given for the one fide or the other. 3dly, 
Becauſe no actual or full ſeifin in Butler and his anceſ- 
tors, of Crouch and his anceſtors, as villeins regardant, 
is found, but only a ſeiſin in law; and it fignifies not, 


although the jury here had given a verdict upon the right 


of villenage, upon which a good iſſue might have been 
taken; and by all the precedents where villenage is ob- 
zefed, although he hath alleged alſo a ſeiſin of the perſon 
of the villein and his anceſtors, yet the iſſue is joined 
upon the right of villenage, 5. frank and free of eſtate, 
and not villein prout &c. which here is not ſo &c. The 


à [ 284. a.] 


Lit. 193. 22. H. 6. 52. 
12. H. 6. 5. a. 19. H. 6. 
18. b. 7. E. 3. 50. b. 38. 
E. 3. 34. 43. E. z. 3t. 
39. H. 6. 49. b. 29. H. 
8. 39. b. 47. E. z. 26. 
27. 9. H. 5. I. a. 35. H. 
6. 12. | 


See Pal. too. 1. Inſt. 
124. b. 


Dy. 114, 118. Plow. 
2, 93. 9. H. 7. 5. loft, 

306. b. 

[Bac. Ab. Verdict D. 


5. Com. dig. 157. Co. 
Lit. 226, 227.] 


Dy. 48. 28. b. 13. E. 4. 
24. 35. H. 6. 12. 9. H. 
35 1. | 

[ Noy. 274 


+ Trin. 32. Elis. C. B. Famon and IWenftced's caſe, [Savil. 121. Cro. Eliz. 209. 1. And. 
252. 1. Leon. 305.] adjudged that a ſpecial iſſue is good. 9. Co, 12. [ 14. b. ] according. 


384 


4th, 


284. a. | 


Inſt. 114. b. 2. Inſt. 653. 4th, BR 


Noy 67. 3. C10. 594- 


_— 


Damages in dower ſhall 
only be when the huſ- 
band dics ſciſed. 


Dr. St. 31. Yelv. 112: 
22. H. 6. 44. Mo. 69 
9. H. 5. 62. 14. H. 8 
25. 10. Co. 110. Co Lit. 
32. b. Ro. Rep. 161. 


[Booth real act. 168. 
2. Bac. Ab. 249.] 


— cc 
— 


Trial by the panel re- 
turned on a vertre farcras 
cum proviſm, on which 
the plaintiff ſurd an 
habeas corpora juruta- 
r, when the firſt ves 
nr ſacias was allo re- 
returned, is alded by the 
ſtatute oi Jcofails. 


Faſter Term, 11 Queen Elizabeth 


ecauſe the preſcription fails in part, s. in Butler 


himfelf who is a party, And all his anceſtors ſince the 1ſt 


year of H. 7. Wherefore &c, 
— —— — 
(33) N OTE, The common practice is, and the pre- 
4 
cedents of the Common Pleas are, that a woman 


demandant in dower ſhall not recover any damages, un- 


leſs the huſband died ſeiſed; and this by the ſtatute of 


Merten, c. 1. That they ſhall have of the tenements whereof their 
buſband, dicd ſeiſed &c. 


Grey's Cale. 


JFEMORANDUM, That a venire facias was a- 

warded in Trinity Term laſt, returnable Mer/e 
Michaelis, at which time and day no venire facias was re- 
turned, wherefore the defendant ſued a venire facias cum 
proviſo, returnable efab, Hil, and in the mean time the 


(34) 


Dy. 215, 217. a. Raf. Hrſt wenire facias was returned on the file of Mickg,\mas 


Repleder. 5. Co. 36. Py. 


188, 367. 
| 2. Bac. Ab. 246. and 
lee 1, Crowp. Pr. 219. 


4 [ 284. b.] 


— 


ꝙ—Uü——ä— 


Term with a po diem. And notwithſtanding this, the 
ſecond venire facias was returned in Hilary Term, ſerved: 
and afterwards upon this ſccond panel the plaintiff ſued 
out an habeas corpora juratorum; upon which the jury ap- 
peared and * found the iſſue for the plaintiff, whereupon 
now he prayed judgment, And Whether he ſhall have it 
by the ſtatute of Feofails, 32. H. 8. [e. 30.] although the 
trial by the ſccond panel be erroneous by the common law 
where it ought to have been by the firſt panel, was 
moved in arreſt of judgment: and the ſtatute being well 
conſidered in the point of miſconveying of proceſs, judg- 
ment was given for Grey, See Hil. & 19. fol. —. 


— — 


Ta attaint in C. B. after 


oyer of ihe original re- (3 5 IN attaint the parties and petit jury appeared, and 


cord and iſſue joined it | . 
ie the defendants demanded qyer of the writ &c. and 


to B. E.— ſtill the Court 


of C. B. may procecd in 


the attaint. 


. . 


13. E. 4 B. Attajot 


31. Dy. 291. 10. H. 6. 


6. Br. Extor. 136. An- 


tea 275. a. 


LF. N. B. 246. note (d) 
3. Bac. Ab. 281. note 


9 


alſo of the record upon which the writ of attaint iſſued; 
and they had it in bæc verba, for the record and verdict 
were in the ſame Court of the Bench. And upon this 
the plaintiff aſſigned the falſe oath; and the defendants 
pleaded that they madc a good and lawfal oath 3 upon 
which they were now at iffuc in this Term. And after- 
wards the firſt record was removed this Term into the 


Queen's 


Eaſter Term, 11 Queen Elizabeth. 


Queen's Bench by writ of error, and there ſtill remains 
undetermined, Whether the proceſs againſt the Grand 
Jury and the parties ſhall be ſtayed for this matter, be- 
cauſe the original record does not remain in the Common 
Bench, or not, was much doubted. But it ſeems the 
Court may well enough proceed &c, 


Trinity Term, 
11 Queen Elizabeth. 


— 


(36) 4 B. being ſeiſed of two manors, one in poſſeſ- 

ſion and the other in reverſion upon an extent, 
died in the ſecond year of the preſent Queen; after whoſe 
death an office was found of the manor in poſſeſſion, and 
that it was holden of a ſubject in ſocage, and nothing 
found of the manor in extent. The heir being of full 
age, took the profits of the manor in poſſeſſion for the 
ſpace of a year, and then ſold both to ſtrangers, who 
have taken the profits of the manor in poſſeſſion to this 
time. And in the eleventh year of the preſent Queen, a 
new office is found, by which the manor in extent was 
found to be holden of the Queen by Knight- ſervice in 
capite, and the ſeiſin and the dying of the ſaid A, B. ſeiſed 
thereof. Whether the omitting of the manor held in ca- 
pite 1n the firſt office, and the entry and pernancy of the 
profits of the other until this time, be an intruſion before 
the laſt office found or not; and if it is, Whether it be 
pardoned by the * general pardon of the fifth year of the 
preſent Queen, And Whether the ſuing out of the livery 
be alſo gone by the ſame pardon, no tender thereof being 
made before the pardon, And if the ſuing out of the h- 
very be not gone, then Whether the intruſion be par- 
doned by the general pardon of the eighth year of the 
preſent Queen, And it ſeemed clearly that for the ſoc- 
age manor the pardon diſcharges the entry, or intruſion 
and livery; and for the other the Counſel of the Court 
were 1n ſome doubt; but by the better opinion, that was 
diſcharged alſo by the pardons &c. 
| Lord 


[ 284. b.] 


In Cux' Warn? 


A general pardon which 
diſcharges all intrufions 
and ſuings of liveriesg 
extends to thoſe where- 
of office is not found at 
the time ofthe pardon. 


3. H. 7. 3. 5. E. 4 4. 
16. E. 4. 1. Davis 3. 
B. N. C. 130, 140. 13. 
Jac. Cro. 390. Dy. 213. 
2. Leon. 123. Dy. 113. 


*[ 285,4.] 


Dy. 289. Keilway 88. 
b. 198. b. 16. E. 4 5, 
Stam. 40. 16. E. 4. 1. b. 


13. H. 40 0 | 
[Sce ante 249 A. pl. 


3 


| 285. a.] Trinity Term, 11 Queen Elizabeth, 


Lord Beauchamps again Sir Richard Croft and 
others. 


EMOR ANDUM, That in Michaehnas Term, in 


the 13th year of Henry 7. in an action of ſcan- 
_ r dalum magnatum, brough. by the Lord B. againſt Sir 
e whilſt that writ Richard C. and others in C. B. the caſe was, that the ſaid 
Gade 11 1. 8. C Sir Richard had ſued a writ of forger of falſe deeds againſt 
13. H. 7. Br. 26, 27, the ſaid Lord B. pending which writ undetermined, nor 


Ts tried, the ſaid Lord B. for the ſlander of the ſaid forgery 
37. 2. N. 2.c.5.27-H. by the faid ſuit, brought his ſaid action of ſcandalum 
2. 1-H.7. 1. 
magnatum, ſuppoſing the ſlander on the 12th day of 
March, in the twelfth year of Hen. 7. And the defend- 
ant juſtified the ſaid ſlander by the uſer of the ſaid writ, 
which was commenced before, s. on ſuch a day in the 
eleventh year of the King &c. with a concluſion in his 
plea, “ which is the ſaid ſlander” &c, And by-the better 
opinion on demurrer to the plea, the matter of juſtifica- 
2.R.3.9.b. 21. E. 3. tion is good, and out of the intention of the law, and 
2 = 1 ſtatutes for ſlander &c.; for no puniſhment was ever ap- 
M Do 215. 2. pointed for a ſuit in law, however it be falſe, and for 
hoy =3 25. Tam vexation. And in the caſe above, it is indifferent to ſay 
that it is falſe or true, as long as the ſuit is pending and 


undetermined, Wherefore &c. 


An action of ſrandalum ( 37) 


magnatum will not lie 


for bringing a writ of 


(37) 4. Co. | 14. b.] Buckly v. Nod. Where Word had exhibited a ſlanderous bill againſt 
Bucky in the ſtar- chamber, and afterwards publiſhed it in another place, the action did lie. 
But Faſt. 28. Eli, the ſaid judgment was reverſed for error in the exchequer-chamber, Tin. 
21. Eliz. rot. 661. Between Bowes and Sands [Cro. Eliz. 231, 248. 2. And. 29.] MIA. 
10. Jac. ꝙ Hie v. Sir Anthony Brown in the ftar-chamber. 


„ — 


—  _C____— — 
, 


— — 


een. (38) NEA. That in Trin. Term, in the twelfth 
out adding ihe fil name year of F. 7. in B. R. a man was indicted 
£95k 10 8 for a treſpaſs, aſſault, and battery upon one John, pa- 
again, od the od riſn· prieſt of D. in the county of C. wirhout any ſirname 
N We 2 1 4 of the prieſt. And an exception taken to it by SEGE= 
the ſame perſon. wick for the uncertainty; and alſo for that the party 
12. H. 7. Keil. 25. S. C. might be puniſhed twice for the ſame treſpaſs, if here- 

after he be indicted afreſh, and the entire name of the 
IT; 8 prieſt put into the indictment, wherefore &c, But 
88. b. Samt. gs, FIN EUX and REDE thought the indictment good, and 


the 


kno' 
treſ 
unk 
ave: 
felo 


dive 


Trinity Term, 11 Queen Elizabeth. 


the name of the prieſt not material; for if it had been, 
upon a certain perſon unknown, it had been well enough, 
as of robbery or murder committed on a perſon un- 
known, And if he be hereafter indifted for the ſame 
treſpaſs or felony, wherein the true name of the party 
unknown is comprized, yet he may aid himſelf by an 
averment that they were one and the ſame treſpaſs or 
felony, and not divers, although they were ſuppoſed at 
divers times, 


— — 


——_—— 


—— —— RR 


* Duke of Buckingham's Caſe. 


(39) HDE de Bohun, late Earl of Hereford and 

Eſſex, held the manors of Harlefield, Newnam, 
and I/hytenhurſ?, in the county of Glouceſter, of the King 
by the ſervice of being Conſtable of England, and had iſ- 
ſue two daughters, and died ſeiſed; they entered and 
took two huſbands ; and the huſband of the youngeſt is 
afterwards made King; and partition is made, and the 
King and his wife chooſe the manor of W. for their part; 
and the two others are allotted to the other huſband and 
wife. And now there are three queſtions, The firſt, Whe- 
ther the reſervation of the tenure at the commencement 
by the King was good? and by the opinion of ALL the 
JupGEes of England, it is good enough. The ſecond, How 
the daughters before marriage could exerciſe the office ? 
and to this it was clearly reſolved, that they might make 
their ſufficient deputy to do it for them, and after mar- 
riage the huſband of the eldeſt may alone. The third, 
more difficult; s. Whether by unity of the parcel of the 
tenancy in the King, the office be determined, or ſhall 
have its being and continuance in the other coparcener ? 
And reſolved alſo clearly by the aforeſaid JusT1CEs, that 
it ſhall have its continuance in the other; for otherwiſe, 
they would have the two manors without doing any ſer- 
vice for them: and they are compellable at the pleaſure 
of the King to exerciſe the office; and the King may 
refuſe it at his eleQion and pleaſure as well as the com- 
mon lord may refute the reccipt of homage of his tenant 
(unleſs it be homage aunceſtrel.) And the tenure above 


was 


[ 285. a.] 


ſz. H. H. P. C. 181. 
2. Hawk. F. C. 330,331 


[Vide ante 99. 8. pl. 61] 


22. Af. 94. 9. H. 6. 
45. 9. E. 4. 1. b. 8. H. 
5. 5. a. Plowd. 8 5. 129. 


If a man hold manors 
of the King by ſervice 
of being Conſtable of 
England, it is a good 
tenure in grand ſerjean- 
try. If he die, leaving 
only two daughters, 
while ſole they may ex- 
erciſe it by deputy, and 
after the marriage of the 
eldeſt, her huſband alone 
may exerciſe it, and 
the youngeſt alſo marry + 
ing, and the crown de- 
volving upon her huſ- 
band, who makes par- 
tition, ſtill the huſband 
of the eldeſt muſt do the 
entire ſervice ; but the 
Kivg may refuſe the 
ſervices at his pleaſure. 


Keilw. 170, 171.5. C. 
Jenk. cent. 6 c. 14. S. C. 


[See Co. Lit. Harg. Edit. 
165. and note 8. there. 
4. Inſt. 127. 2 Term 
Rep. 397- 

Co. Lit. 106, 149. 11. 
H. 7. 12. Coke 6. 2. a. 
74. Tho. de Wood- 
ſtocke Dux Glouc. et 
Eleanor ſa feme. V. N. 
B. 9. b. 11. K. 4 1. F. 


at. 5. b. 


Co. Lit. 223. b. $. Co 
74. 1. E. 3- Avow! 

163. Per. 26. pl. 6:6. 
Lit. 34 b 151, 153. 21. 
H. 7. 3. . 7. H. 3. 
9. A. 22. 6. Aff. 13. 


235. b.] 


Keilw. 159. 60. 
Roll. Contin. 356. 


—— 


Trinity Term, 11 Queen Elizabeth. 


was holden to be grand ſerjeantry Ca). And if the father 
hold of one of his two daughters, and die ſeiſed, they enter 
and make partition, the ſervice is revived for the whole, 
if it be entire, as homage &. And theſe reſolutions 
were by the Chief Juſtices reported to the King himſelf 
at Greenwich : but becauſe the above office was very high 
and dangerous, and alio very chargeable to the King in 
fees, the King would not call for the exccution of the 
ſervice, And this was the caſe and claim of E. the late 


Duke of Buckingham, made in Michaelmas Term, in the 
fixth year of H. 8. 


— — — 


. 


{a' The following cafe of tenure is in “ the realm; as by Littleton, [& 18 f. but ſee 


the MS. (ſce the Preface.) „ Bammas in 
% Cur.” Ward.” A man of Suſſeæ, s. of Haft- 
& 7175, holdeth his land lying near the ſea, of 
& the Queen, by the ſervice of finding two 
& men with two oars to row over and beyond 
& the ſea, whenever it ſhall pleaſe the Queen 
& in her own perſon to paſs beyond ſea. It 
4 is no tenure by grand ſerjeantry, by the 
4 Opinion of DYER, SAUNDERS, and the 
« COUNCIL of the Court of Wards; partly 
* for the vz//zy and baſcneſs of the ſervice, 
& 2nd alſo for that it is neither office of ho- 
« nor, nor ſervice of defence of the Prince 


Co. Lit. 105. b. note (1.)] “ for the more 
„part it ought to be. And ſo it is holden 
« by WRA, T. 29. R.“ 

There is a ſimilar tenure mentioned in 
Bex kwith's Edit. of Blouut's tenures, page 176. 
where the man is called Mathew de Haſtings, 
and the land holden is the manor of Grenabie, 
in Suſſex, by the ſervice of Mnding an car 

for the King's ſervice, when he ſhould paſs 
over the lea at the havea of Hir. And 
a qucere is there made, Whether 1t is within 
the tenure of voyage royal, aboliſhed by 12. 
Car. 2. c. 24. with a refercuce to Compl, 


& or realm; and partly. for that it is not to Copyholder, 282. 


4% be done within the four ſeas, nor within 


Pat-ntee of the herbage 
of 2 fe may inclote 
or di rain, or have tteſ- 
pats for damage dove to 
the graſs, but not to the 
trees or the fruit. 


Co. Lit. 4 b. 186. b. 8. 
8 


H. 6. 35. Mo. 702. 6. H. 
7. Ic. b. 3. Mar. 126. a. 
7. E. 6. S0. b. 


. 


w | 286. a.] 


On an ex/zert after judg- 
ment, the detendant 
cannot appear gratis, 
and plead a releaſe from 
all executions, but mult 
bring an aud:ta queret., 
cas before judgment. 


5. H. 8. Kel. 166. S. C. 


Co. Lit. 135. a. Fiz. 


— — —— — 


(49) PHE King's grantee or patentee of the herbage of 

a foreſt ſhall have treſpaſs againſt any one who 
conſumes or deſtroys the graſs, but not the trees nor the 
fruit of them; and alſo ſhall take beaſts damage-fcaſants 


| there: and the writ of treſpaſs ſhall be quare clayſum fregit, 
- as well as if it had been of land, And by the opinion 


of three Judges in B. R. in Trin. Term, 2. H. 8. | Keiiw, 


159. b.] the patentee may incloſe the foreſt by ſuch 
grant &c. 


— . ———ñ 


(41) A T the exigent upon a condemnation in treſpaſs, the 


defendant offered to appear gratis, and plead a 
releaſe + from the plaintiff of all executions to have a ſeire 
facias ad cognoſcendum wel dedicendum factum, and * to find 
{ſurety to pay the condemnation, if &, And Mordant the 
Prothonotary ſaid, that he ſhall not be received without 


+ Orig. al. 
a return 


a retut 
broug! 
theref 
driven 


capias 


he ſhe 


(42), 
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ty-Or 
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Trinity Term, 11 Queen Elizabeth. 


a return of cepi corpus, or reddidit ſe upon the exrgent, and 
brought in, in ward, becauſe it is ad ſatisfaciendum, And 
therefore being at large, and not in priſon, he ſhall be 
driven to an audild querela; but if it had been upon a 
capias Or exigent ad reſpondend” it would be reaſonable that 
he ſhould appear gratis at the day which he has on the roll, 


— . ——— 


(42) N. 22. H. 7. The tenant of the King died 
ſeiſed, and an office is found accordingly, and 


the heir had entered and taken the profits before the of- 
fice, and after: and then the King pardoned him “ all 


« intruſions : this is of no avail without theſe words, 
tei tes and profits” &c. 


[ 285. a.] 


Nat. 266. Dy. 234. b. 
34. H. 6. 20. a. 51.2. E. 
4. 24. a. B. Audita que- 
rela 21. 45. E. 3. 24. 8. 
E. 4. 15. 6. E. 4. 9. 15. 
E. 4. 5. 22. H. 6. 36. 
io. H. 7.11. 1. H. 4. 4. 
b. Dy. 88. pl. 107. Vide 
„ 


[Ante 192. pl. 2 ö.] 


— 


— 


» — 


Pardon of all intr ſions 
will not avail the heir, 
without the words “ i.. 


ſues and profits.” 


10. H. 8. Cro. 198. [b. 
& 88. b. S. C] Stamf. 
pr-rog. 40, 41. b. 8. H. 
4. 2. 29. Aſſ. 34. 3. H. 
7. 3. b. 5. 16. E. 4. 4. 1. 


43. Af. 10. The entry 


and the offence pardoned, but not the iſſues and profits, B. N. C. 204. 16. E. 4. 1. 22. Af. 47. Dy. 285, 


249, 268. b. 


——————————_ ... —— 


ͤQTä—— At 


(43) IN arreſt of judgment after a verdict in cjectione firmæ, 

it was ſaid that the plaintiff had ſuppoſed in his 
declaration, that the leaſe was made to him on the eighth 
day of May, in the year &c, habend” for the term of twen- 
ty-one years, exturc prox” ſegucntium, and fully to be com- 
plete &c. by virtue of which the ſaid plaintiff afterwards, 
s, on the ſame eighth day of May &c. entered into the tene- 
ments aforeſaid &, And Whether this entry ſhall be 
adjudged in law before the commencement of the leaſe ; 
that was the queſtion: for ſome ſaid, that the term by 
the intendment of- the extunc does not commence before 
the morrow, s. the ninth day: but others e contra, by rea- 
ſon of the © afterwards, 5. on the ſame day” &c. and extunc 
ſhall be intended to be at one inſtant of time in the day, 
and the term immediately commenced at that inſtant, as 
in the morning &c, 


NE TIO 


hy. Dt — 


In B. "5 
Leaſe on the $th of 
May, babendum for 


twenty-one years, en- 
tunc prox” {equent', on 
what day it ſhall begin 
to run. 


F. El. pl. 6. 5. Co. 1. b. 
Dy. 307. z. Bulſt. 203. 


Dy. 89. a. zog, 3035. 
Hob. 149. 


[Sce] Co. Lit. 46. b. 
Edit. Harg. notes 8 
9. & Cowps Rep. 714 
Powel on Powers, 495 
&c. 2. Bl. Rep. 973. & 
ſee Doug. 565. 


Hilary 


[ 286. a. ] 


Antea 225. b. 


At the return-day of 
the habeas corpora, tho” 
the ſheriff do not retura 
the writ, till if the jury 
and defendant appear, 
and the plaintiff do not, 
he ſhall be called, and 
nonſuited in C. B. 


Co. Lit. 136. a. Plow. 
214. 3. H. 6. 13. b. Dy. 
214, 223, 265. 

fSee Com. dig. Pleader 
(X. 1.)] 


* [ 286. b. '$ 


33. H. 8. c. 23. is re- 
pealed by 1. & 2. Pb. 
& M. c. 10. as far as re- 
lates to trials for treaſon 
dune within the realm. 

Stamf. fol. 4. 164. Raſ. 
Tryal. 12. Raſt. Trea- 
fon 23. Dy. 144, 298. 
b. 3. Keb. 866. 1. And. 
103, 154. Co. Lit. 27. 


[Vide Dy. 122. a. pl. 
75. & Hawk. P. C. B. 2. 


C. 40.] 


¶ Memorandum, That Michaelmas Term was 
wholly adjourned over in this year by two 
adjournments, by reaſon of the Plague in 


London and Weſtminſter. 


— 


— 


Hilary Term, 
12 Queen Elizabeth. 


as 1 e —m—_—— 
——_—_— 


(44)JF a jury appear at the day of the return of the ha- 


beas corpora, or diſiringas, and the defendant alſo, 


and the plaintiff do not appear, nor any writ 1s returned, 
ſtill the plaintiff may be called; and if he do not appear 
he ſhall be nonſuited, for the parties have a day by the 
roll, And this by all the Prothonotaries, and Lennard 
Chief Clerk of the Bench, by common practice: but it 
was much doubtcd in B. R. 


— 2 . —— 


(45 THE opinion of the Juſtices of both Benches was, 

that the rebels from the North, who are here 
in the Tower, and have acknowledged their offences be- 
fore three of the council, ſhould not be indicted and tried 
here out of the country, according to the ſtatute 33. 
H. 8. [c. 23. ] for this is repealed as to treaſons by 1. & 2. 
P. & M. [c. 10.] notwithſtanding the opinion of Stam- 
ford in his book [| fol. go. a.] But they may be indicted 
in the country where the offence was committed, and the 
indictments removed into B. R. or before the Juſtices of 
Oyer and Terminer in the county of Middleſex; and if they 
plead not guilty, the trial ſhall be by men of the county 
where they were indicated, or by the freeholders who live 
bere and out of the country; as was done in the caſes of 
S. and S. in the time of Queen Mary, 


(45) THE 


Hilary Term, 12 Queen Elizabeth. 


(46) HE Queen's tenant by knight-ſervice in capite, in 

conſideration of natural love and affection to his 
kindred and blood, without any money or any other recom- 
penſe, gave, diſpoſed, or aſſigned by an act executed in his 
life-time, all his lands to and for the preferment of his 
uncle, or of the children of his brother, or of any other his 
couſins, lineal or collateral; and afterwards died. Whe- 
ther the Queen, in all or any of the aforeſaid caſes, ſhall 
have the wardſhip Ca) or primer ſeiſin as the caſe requires, 
or the third part of the ſame lands, either by theſe words 
of the ſtatute, 32. H. 8. c. 1. ; s. © preferment of his children, 
& payment of his debts, or otherwiſe, at his will and pleaſure,” 
or by the meaning and equity of the ſtatute, becauſe that 
ſuch affection and conſideration excited this gift as excites 
gifts to children. And in a meeting of all the Judges at 
Serjeants Inn, it was holden by OnsLow Attorney of the 
Wards, WRA, and BARHAM the Queen's Serjeant, HAR- 
PER Juſtice, WELSHE Juſtice, SAUNDERs Chief Baron, 
and DyER Chief Juſtice of the Bench, that childrens 
children, and fo on, deſcending in a right line, are within 
the ſtatute &c, and this by the words in the preamble, s. 
generations, family, children, and poſterity, And DYEx alſo 
thought that collateral couſins ſhould be in the ſame pre- 
dicament. But KAYLEWAY Surveyor of the Liveries, 
Carvus, SOUTHCoT, WESTON, and WHiDDoN Juſtices, 
contra, in both points &c. and CATLIN Chief Juſtice 
allo: but SAUNDERS Chief Baron, only in one as above. 
(47) And in next Trixi, in the lodgings of Secretary 
Cecil, Maſter of the Wards, near the Savey, the caſe was 
argued for four hours and an half, and the opinions as 
above, except CARus, who changed his opinion. And 
on the part of the Queen this reaſon was added, That it 
cannot be * underſtood by any one that the intention of 
a man ſhould be more favourable and beneficial to his 
collatcral couſin who is of the remoter blood, than to one 
of his own children, or his wife, who are nearer &c. Alſo, 
in the third article of the ſtatute of Explanations, 34 & 


—— Fa 


— 2 


[ 286. b.] 


In Curx' WAR Dok Un. 


Conveyance by the 
King's tenant in chief, 
in conſideration of na- 
tural affectiona to col- 
lateral relations, is not 
within 32. H. 8. c. t. 
as conveyance to chil- 
drens children is. 


[Cro. Jac. 157. 6. Co. 
75» 774 


Dy. 253. a. Co. Lit. 78. 
Raſ. Wills 2. 


[See 3. Term Rep. 372. 
4. Term Rep. 9749. 
Powel on Powers 346, 


349. 
6. Co. 77. a. 9. 132. 4. 
133. Dy. 96, 98. 


[2874.1 


Raf. Wills. 2. 


— 
— EE 


— 


* — 


(a) Mardſiib and primer ſeiſen, with che other conſequences of feudal tenure, aboliſhed by 


12. Car. 2. c 24. 


35. H. 


[ 287. 2.] Hilary Term, 12 Queen Elizabeth. 


35. H. 8. [e. 5. I it is declared and enacted, that the King's 
tenant in chief hath, and by that act ſhall have authority 


to diſpoſe &c. to any perſon or perſons (except bodies po- 


litic and corporate) by will or writing, or act executed 

in his life, two parts &c. omitting the words “ 1 and for 

&« the advancement of the wiſe, preferment of the children, pay- 

& ment of the debts, or otherwiſe,”” Wherefore &c, Therefore 

note the generality &c. And CEcI1L argued ſenſibly to 

the ſame intent, Alſo, note the meaning of the law in 

Lit. 4. a. 17. frank-marriage, which is as well with a couſin as with a 
danghter of the donor for advancement, 

See Breoke tit, Teſtament, | pl. 24.|2. E. 6. It was holden 

Do. 136. b. 323, 345. às law by the CHancELLoR and JusTICEs, that al- 

n though the gift, executed in the life of the donor, be to a 

ſtranger, of the entire land, yet the King ſhall have the 

ward or primer: ſeiſin of the third part, according to the 

opinion of DYER, 


—  — — 


lt 


The writ of privilege (4 80 TF any officer, clerk, or attorney of any of the four 


for oft che C 
833 un ordinary Courts, who ought to be attendant on 


ſedeas, and no proceden- the Court, be arreſted in London or other place during 
40 lies, if redreſs may 


be had in that to which the time of his attendance, he ſhall have a writ of privi- 
defendant belongs: con- . . . . 
tra where privilege is lege, with a poſitive ſuperſedeas therein; and telling the 


ny TS plaintiff that he may ſue in the Court where &c. if he 
pleaſe, where he may have the remedy of his ſuit as well 


ſuperior Courts. 
as elſewhere; in which caſe no procedendo ſhall be awarded 


Dy. 192. Ro. 668. 
Gouldſ. 33, 34, 64. 21. 
7- 39 20. H. 7. 2. to the inferior Court, Otherwiſe is it where the patty ar- 


(48) If 4. attorney of C. B. ſue B. an attorney of B. R., B. ſhall not have privilege. Per 
Cur. Trin. 29. Eliz. C. B. Mich. 41, 42. Elix. By ANDERSON, if an attorney of C. B. be ſued 
in London, and there the ſuit is continued by pleading to iſſue, and then defendant bring a writ of 

rivilege, that the courſe in C. B. is to aw * a procederdo, | 2. Lev. 129. 2. Black. Rep. 1325. 
bas 44, $3. 4. Bur. 202.7. 1. Bl. 19. 3. Term Rep. 573. J 

Mich. 42, 43. Eliz. $ Pill and Pe. well s caſe. By ail the Court, if one who hath cauſe of 
privileges be ſued in 33 and plcad to iſſue, whereby he hath waited over his time, no 
privilege ſhall be allowed. [| r. Bl. Rep. 231. See Doug]. 312.4 

Mich. 28, 29. Elz. B. R. ꝓ Wiipp and Slows calc. A. having privilege of C. B. as attor- 
ney, and being indchted to . and h. eing. his goods attached according to the cuſtom of fo- 
reign attachment in Lon 12 upon def au! t of B. To 2 ſuit againſt . A. removes it into C. B. out 
of London; and well, although this cuſtom be not allowable there, and it ſhall not be remanded. 


Scy's hook, fol. 6. a. [Gilb. C. P. Saund. 67. See Comb. 427. 1. Sid. 362.] 

Trin. 4. Tac. B. R. Brits v. Gt: rhe. ; Via, Ab. $17, $12.] 43: officers of the Court ſue 
there by bill for lar 4 with! in a franchi To cogizance ſhall not be allowed by PoPHAM and 
WILLIAMS. But FEN> ER und T At 2 d. dab! but the law ſeems to be as PoPHAM 
held, and that this 1s 5 ated in the grant as cogulzance. 

Eaſt. 1. Cur. I. R. Af ce, | © alm. 3-1 LOW i of Z. X. was ſued in an inferior 
Court, for a ſum of five pou ods inge ty ſtat wo 21 75 2 4 and by JoxEs and the 
CHigF JUSTICE, a vit oi p! wilege lla be allowed. 1 zur ice 3. Burr. 1883. 


reſted 


Hilary Term, 12 Queen Elizabeth. 


reſted hath privilege by reaſon of a ſuit depending in the 
ſuperior Court by him, or againſt him, and that is the 
only cauſe of his privilege, Note the diverſity, by all 
the Juſtices and Prothonotaries of both Benches. 


287. a. 


[Oſhc. Brev. 161. The- 
ſaur. brev. 298, 299, 
Gilb. C. P. 209 &c. 
1. Com dig. 451. 


31. H. 8. 36. Dy. 34. 
15 0 52. b. Vavgh, 


See of ſuch privileges 2. Bl. 1113. 1. Hen. Bl. 636. 4. Term Rep. 377. 2: Bl. 156g. 2. Wilſ. 231. 


Term Rep. 665.] 


* 
** ——_— * 
- _— — 
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OTE, That divers perſons who were in the re- 
bellion 1n the North, this year fled to Scotland, 
and are ftill there, It was aſked as a queſtion, Whether 
if they be indifted thereof, and proceſs of outlawry 
awarded and returned againſt them, being there reſident 
or dwelling at the time of the outlawry pronounced, the 
outlawries are good and ſufficient in law, or erroneous, 
or not, by the ſtatutes 26. H. 8. c. 13. & 6. E. 6. c. 119 
guære well thereof, whether they extend to treaſons gene- 
rally, s. at common law, and declared by 25 E. 3. ſt. 5: 
c. 2.] or only to the new treaſons created by the ſame 
acts. And by the opinion they ſhall extend to all treaſons, 

3. by the words, © any offenders in treaſons.“ 


(40 N 


* The Queen againſt the Bichop of St. David's. 


(50) THOMAS BEKE, late Biſhop of Saint David's, 

being patron and ordinary of a benefice in Wales, 
founded a college in his dioeeſe, lately diſſolved by the 
act of 1. E. 6. Cc. 14.] being of thirteen canons ſeculars, 
and one chanter, reſerving Hicium et vices decani to him- 
ſelf and his ſucceſſors, Biſhops of Saint David's, tanquam 
Decanus ſicut eſi in ecclefia cathedral; Meneveni, and aſſigned 
the ſaid benefice for the living of one of the thirteen 
canons, and made it a prebend in the ſame college, But 
afterwards he by hcenle of the King transferred the ſaid 
benefice, without the conſent of the college, to the deanery, 
5, to the deanery, ſo that he might retain it for the table 
of the Biſhop for the time being; and after this he dicd, 
And the ſee being vacant the King preſented to the bene- 
fice, and his prefentee was inſtituted and inducted; and 
afterwards the King reſtored back the patronage entirely 


2% to 


Perſons committing 
treaton of any ſort, may 
be outlawed while bee 
yond tca, 26. H. 8. e. 
13. & 6. Ed. 6. c. 11. 
extending to all trea- 
ſons whatever. 


Lit. 103. Fitz. contr.? 
claim Flow. Ult. 14. 
Eliz. 304. a. Raſ. Ticas 
ſon 12, 19. Dy. 259. 


[.3- Lait. 32. 210. . 
Hawk. P. C. 653. See 
2. Str. 824. ] 


* [ 287. b. J 


The Biſhop of Sr, Da- 
vids, by 3 zounds 
a college with canons 
ſecular, reſerving 0 
himſelf, ciun- decani 


fanguam dicanu; ut eſs: 


in eccleſt4 Meneven, aud 
having aſſigned a bent 
fice to e of the canon- 
ries, without licenſe of 
the college, trausters & 
to the Deanery. By 
the c1v1il law th 's trant- 
lation is void, efpeciuily 
for his own benciie; and 
the creation of a deane- 
ry is allo void, for unt 
of tuthcient words to 
create ſuch office, 


Jenk. cent. 6. c. 7. Dy. 
267, 273: 40· E. 3. 28 


287. b.] 


21. FK. 4. 19. 8. E. 4. 6. 
9. E. 4. 11. 


Hilary Term, 12 Queen Elizabeth. 


to the ſucceſſors of the Biſhop, who at all times ſince, as 
proprietaries, have enjoyed the benefice and profits there- 
of, as parcel of the poſſeſſions of the biſhoprick. Now, 
Whether this benefice by the act of diſſolution be the 
right of the Queen or of the Biſhop, quere, in the Ex- 
chequer, between the Lady the Queen for Cary, and the 
Biſhop of Saint David's. (50) And by the opinions and 
ſubſcriptions of YALE, Jones, DAL, and LLoipeg, 
Doctors of the Arches, the tranſlation of the ſaid bene- 
fice of the college is void by the eccleſiaſtical laws: and 
the rather, becauſe the Biſhop himſelf was to receive 
the profits thereof. Alſo they held the creation of the 
Biſhop Dean to be void, for default of ſufficient words of 
creation. 

q Note, That afterwards, 3. in Michaelmas Term, in 
the 13th and 14th years of the preſent Queen, a ſubſtan- 
tial jury of the county of Hereford paſſed in the Exche- 
quer for the Biſhop againſt the Queen, after a thorough 
examination of the iſſue, Whether the Biſhop of Saint 
David's was ſeiſed of the aforeſaid benefice named Lan- 
narthe cum capelig de Lanning in right of his biſhoprick, or 
in right of the deanery of the college aforeſaid? and found 
in right of his biſhoprick &c. 


Eaſter 


* Faſter Term, 
12 Queen Elizabeth. 


— 


(51) A BILL of perjury was ſued in the Chancery for 

perjury committed there againſt the form of the 
ſtatute, in the 5th year of the preſent Queen [c. g.]; and 
it was doubted, if the defendant would plead not guilty, 
Whether he ſhould be ſworn to his plea; and alſo to an- 
ſwer interrogatories as is uſual in the ſtar-chamber, And 
it was reſolved, by the opinion of CATLVN, DYER, 
SAUNDERS, and WH1DDoON, that he ſhall not be ſworn 
or examined upon interrogatories, unleſs it ſo be that the 
Court of Chancery hath abſolute authority, and had uſed 
to examine perjuries in that court before the ſtatute ; for 
then this is reſerved by the laſt proviſo in the ſtatute as 
for the ſtar- chamber. And if the Court of Chancery 
will examine perjury committed there (as it may by the 
ſtatute) that ought to be by Latin bill, and the pleadings 
in (a) Latin, and iſſue joined there, and tried in B. R. 
as is cuſtomary in ſimilar caſes. See Dr. Co/ens, 85. 


(51) M. 5. Jac. B. R. ꝙ Thomas 
this was quaſhed becauſe it was in Engl 
If the Chancery be a court of record, 8. E. 4. 


* [ 288. a.] 


Suit in the Chancery for 
perjury committed there 
muſt be by Latin bill, 
and the iſſue tried in 
B. R. and the defendant 
ſhall not be ſworn to 
his plea, nor examined 
on interrogatories une 
leſs that Court had ab- 
ſolute authority in per- 
Juries, before 5. El. e. 
9. ſaved by the 13th 


ſection. 


3. Inſt. 164. Raf. Per- 
jury 2. 1. Ro. Ab. go. 
Dy. 302. b. 


[Vide ante 243. a. 54] 


Ro. 338. 
[1. Eq. Ab. 128. 


—_— indicted Leceſter for not repairing a road; and 


13. 24. E. 3. 65. ſeem not law; for upon 


demurrer it may determine of a term and frechold. By Andrews, reader of Lincoln's Inn, 


Tune 1628. 


[ 1. Harriſon Ch. Pr. 2. & 3. 1. Lev. 242. See Yelv, III. 1. Bulſt. 107, 103.] 


Jin. 19. El. B. R. ꝙ Chr. Knight, was indicted upon the ſtatute 5. El. c. 9. of perjury, 
becauſe he had acknowledged an anſwer to a bill exhibitcd againſt him by one Brooke &c. and 
was diſcharged, becauſe the ſtatute extends only to the perjury of witneſſes in their examina- 


tions &c. by WRAY and other Juſtices. 


[See Cro. Eliz. 148. 1. Hawk. P. C. 330.] 


.. 


a But by 4. Geo. 2. c. 26. § 1. All 
proceedings whatſoever in any Court of Juſ- 


2 


tice in Exgland, and in the Court of Exche- 
quer in Scotland, muſt be in Lag. 


Sir 


* 7 * * 
—8 —ẽ — — — —⏑ — Ate” 


J 288. a.] Eaſter Term, 12 Queen Elizabeth. 


In the 8 ; 1 
yr wg Sir John Marvin's Caſe. 


1 88 fag: (52) {EMO RANDUM, In the grand caſe of forgery 
clauſe after he is touching Sir Fobn Marvin's will, it was moved 
{peechlets, without pre- . . . . 
Vious direction, it is not for a doubt, if one who writes the will of a man lying 
ny within 5. El e. mortally fick, inſert a clauſe or article in the will after 
 Inft, 170. cont.” the teſtator 1s ſpeechleſs, and without memory, and he did 
Kal 1 4 = not command the writer beforehand to put in that article 
Ci. H. H. P. C. 634. Or clauſe, Whether this be a forgery of the will, and 
3 _ bs puniſhable by the ſtatute of the 5th year of the preſent 


Geo, 2. c. 25. made ber- Queen, [c. 14. |] or not? And it was agreed and reſolved 
petual by g.Geo.2 e. 18. 


forgery of a wil! is by the beſt opinion there, that he is not; nor was it tho 


tal ofl . - 
tad fe 2: — 483. 3. intention of the makers of the ſaid laws. 


Term Rep. 126. 


(22) Star-chamber Eat. 3. Jac. [Mo. 959. Noy. 101. ] Upon a bill of forgery againſt 
Combs, for the ſuppoſed forgery of "the will of K. Barkenbury, i it was holden by PoPHAM, 
FLEMING, and YELV ERTOX, that to omit a thing or legacy out of a will which he is ap- 
pointed to inſert, is not a forgery ; but if he be directed to give land to one for life, with re- 

mainder to another in fee, and he omit the eſtate for life, this is forgery. Alſo by them, If 
one write a will without direction, and bring it to the deviſor, and he allow it, this is good: 
but if he then be of nonſane memory, the will is void; yet it is not forgery, and ſo adjudged; 
but the filling up of the blanks y Combs at the time when BRAKENBURY was not of 


ſound memory, was taken to be a miſdemcanour, ſo know) ing him to be of nonſane memory, 


fol. 76. 


—_— 
—_— — ———— .. —— 
— 
— 
— — 
= v * 
* * * 


Floteman againſt Bygot, one &c. in Error. 


Aren of CE. fn; (53)3F an attorney or clerk of the Bench ſue any 
ng Attachment 0 83 

8 tell God ſtranger there, by attachment of privilege, Whether 

he ſhall find of neceſlity ſureties, or pledges to proſecute, 


piedoes to proſecute as 
well as a ftranger ſuing 
an attorney. as well as a ſtranger who ſues an attorney or clerk there 


3 27. 18. 
I 


18. by bill, ought to find pledges to proſecute at the end of his 
E 7. 6.3% . bill? And for the default of finding ſureties in the end of 
H.. en 
Car. Cre. 92. Noy. 121. the count, the judgment was reverſed in B. R. on the laſt 


Rep. 445. Pal. 378. 14. day of this Term, notwithſtanding the verdict paſſed in 
Jos 2 8 418. 3. Bull. debt; and notwithſtanding many precedents that this 1s 

not necellary in an attorney who is ſuppoſed always pre- 
ſent in court: and the words, if the plaintiff ſhall make 
you ſecure to proſecute &c, are wanting in the attach- 
nent of privilege, therefore &c. * But yet there are 


Led 


[ 288 


(53) H 14. Jac. B. qo: Dr. I fry v. Moor, [Org. Jac. 414] Judgment that pledges ſhould 
be in ravithment |: S war '} and it 100 vor aided by ſtat. 18. Elu. ic. 14.) 
E. J. (air. U. &. * J¹αμ,ỹ aud D. „pe gent in an inferlor court reverſed, becauſe no 


pledges. This is not at ded ! dy any "woo of Jr Fails. 


many 


Faſter Term, I2 Queen Elizabeth. [ 288. b. } 
many precedents that pledges ought to be found in the 
caſe above a). 


ec. _ _—_ 8 —— ww 8 1 * 1 


4 
— — W 


{a} By 16. & 17. Car. 2. c. 8. no judg- | 361. 1. Wilſ. 226. 2. Will. 142. And in 
ment after verdict ſhall be ſtaved or reverſed, appeal of murder pledges muſt be found. 
for this omiſſion, and by 4. Aun. c. 16. it is | 2. Str. 8 84. 
aided on general demurrer. See 3. Lev. 39. | 


——— ä— — 5 4 
Sir Robert Acton's Caſe. In Cux' Warp.” 


(Fa) PHE King being ſeiſed of the manor of Rocke by The King may grant a 
his letters patent, demiſed it to one Humfrey Courts 2nd — 
Orme, for twenty-one years (all courts and perquiſites eee rue 
of courts excepted) which eftate Mill. Child by ſeveral cg . 
conveyances hath. The King grants the ſaid manor, with 
the courts and perquiſites of courts, to Sir Robert Aon in 
fee, who made a leaſe of the ſaid manor (all courts and 
perquiſites of courts excepted) to the ſaid Child for fifty 
years, to commence after the expiration of the former B. N. C. 5. 8. Hl. 7.4, 
leaſe. Sir Robert Aclon died ſciſed &c. and his heir 13. H. 7. 19. 
granted a copyhold of the ſaid manor according to the 
cuſtom of the manor during the firſt term of twenty-one 
years, ſuppoſing that he might lawfully do ſo, becauſe 
the courts and perquiſites thereof are ſevered from the 
manor by the firſt exception made by the King during 
the term of twenty-one years; but after this term expired, 37. H. 8. 59. a. 1. Mar. 


d 5 , , 97. a. Dyer 173, 264. 
the ſecond exception is void and repugnant in the leaſe of Hob. 107, 108. « 


the manor, by the ſaid Sir R. Acton's heir being a ſub- [ Vo. $70. Shep. Touch. 
je ; but not ſo in the caſe of the King. And this was 

the opinion of EHWARD SAUNDERS, Chief Baron, and 

James Dyer, Chief Juſtice of the Bench, in both the 


caſes above. 


[Comp!. Copy. 379-] 


(54) 26. AN. 83. The King grants the patronage of a priory; a corndy paſſes without 
mention, and the King + mwy not grant it to another, nor reſerve it by expreſs words. See 
4. Co. 33. Mitton's cate, 2. El. 175. [ante pl. 25.] Scrogg's caſe, M. 3. Jac. B. R. ꝙ Gil. A 
man may leaſe a manor, excepting a court leet, not baron. 31. Eliz, ꝙ Nee r, holden that 
a covenant that the leſſo: ſhall hold courts, is void. 


+ Orig. Roign bolt. 


Biſhop of Durham's Caſe. 
(55 A MAN hath jura regalia he ſore the time of King A grantee of the for- 


feitures of traitors be- 


Ed. 3. and the eſcheats and forfeitures of lands fore 23 K. 5. is vat at- 
3 . 4.9 C focted by that Vatute, 
of traitors holden of hun within a certain precinct, And „nen >: only explaua= 


3 2  _aftcrwards 


[ 288. b.] 


tory of the King's right 
to them. Nor by 26. 
H. B. c. 13. on account 
of the fiſth ſection, ſav- 
ing the rights of ſtrang- 
ers, except in thoſe for- 
feitures which were 
made ſuch by that ſta- 
tute; and for new trea- 
ſons created fince the 
grant, he has no right 
to the forfeitures. 
Neither 1. E. 6. c. 12. 
nor 1. Mar. c. 1. re- 
peals 26. I. 8. c. 13. as 
to forfeitures for old 
treaſons. 


Jenk. cent. 6. c. 16 S. C. 
Co. Lit. 114. Plow. 334. 
&. 10. H. 7. 13. Bo 
Dav. 62. b. 63. a. de 
proviſionibus ca. 2. Raſt. 
Treaſon 1. 1. H. 7. 13. 
2. Bulſt. 226, 227. 3. 
Bul. 157. Fine 75. 13. 
H. 4. 8. a. 3. Co. 10. b. 
2 1. H. 7. 1. 1. Ro. Rep. 
10. Raſ. tr. 12. 19. 


* 289. a. 


4. Mar. 144. a. 


Dy. 2870 


Eaſter Term, 12 Queen Elizabeth. 
afterwards by ſtatute of the 25. E. 3. [ſt. 5. c. 2.] made 


for explanation of treaſons, it is declared that the forfei- 
tures and eſcheats in ſuch caſes of treaſons belong to the 
King, as well of lands holden of him as of lands holden 
of others; and there is no ſaving to any perſon : Whether 
by this ſtatute the eſcheats and forſeitutes of traitors are 
taken from the ſaid Lord or not? And by the opinicn of 
ALL the Jus ricEs and CHIEF BARON in the next Term, 
except CARus, the eſcheats &c, are not reſumed from 
the Lord who hath ſuch eſcheats &c. by the ſaid ſtatute, 
For this is only a declaration of treaſons at common law, 
which was made by the King at the requeſt of the Lords 
and Commons in Parliament; and the forfeitures there 
expreſſed are not given to the King by the act, but de- 
clared to belong to the King &c. which is more than is 
neceſſary &, (56) Alſo, by the ſtatute of the year 
26. H. 8. c. 13. and by 5. & 6. E. 6. c. 11. it is enacted, 
„That every offender being convicted or outlawed of 
* any manner of high treaſon, ſhail loſe and forfeit to 
* * the King, his heirs and ſucceſſors, all the lands and 
6 tenements that any ſuch offender ſhall have of any 
&« eſtate of inheritance, in uſe or in poſſeſſion, by any 
right, title, or means, at the time of the treaſon com- 
mitted, or any time after &c, ſaving to every perſon 
and perſons, their heirs and ſucceſſors, other than the 
& offenders, their heirs and ſucceſſors &c. all ſuch rights, 
© titles, intereſts, poſſeſſions, leaſes, rents, offices, and 
„ other profits which they ſhall have at the day of the 
„ committing {uch treaſons, or any time before, in ſuch 
ample manner as if the ſaid a& had not been made.” 
Whether by this ſtatute the eſcheats and forfcitures for 
treaſon are taken from him who hath zura regalia as well 
of lands in fee fimple as in tail? Note, By the firſt part 
of this act, flanderous words of the Prince, as infidel, ſchiſ- 
matic, uſurper, &. And alſo the rebellious holding of 
caſtles, or forts, or the King's ſhips, are made treaſons; 
and theſe and all other formerly created treaſons com- 
mitted out of the realm are puniſhable by indiment 
and proceſs of outlawry, as other treaſons committed 
within the realm are, Allo the clauſe in the ſaid 
act of forfeiture is general for all manner of treaſons; 
and the forfeiture of lands mentioned therein is limited 
to the King, his heirs and ſucceſlors, of any eſtate of 

inherit- 


cc 
cc 


cc 


cc 
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inheritance, and in whatever right ſuch offenders hold 

thoſe lands. And it muſt be underſtood that theſe words 

3. to the King, his heirs and ſucceſſors, are not void and 22. Aff. 49. b. 3. Bulſt. 
ſuperfluous for the forfeiture of lands in fee fimple and r 
ſor ancient treaſons which were treaſons by the common 

law at and before 25. Ed. 3. becauſe the law ſaid as 

much before; for ſuch treaſon drew after it the forfeiture 

and eſcheat to the Lord the King de mers jure. (57) And 

in an aſſembly of all the Juſtices and the Chief Baron, 

it was holden by ALL the JusT1cEs of both Benches and 

the CHIEF Baron, except HARPER Juſtice, that the 

act of 26. H. 8. as far as relates to the treaſons at common r. & 2. Mar. c. 9. K 


; 10. 3. Inſt. 19. Dy. 180. 
law, remains unrepealed by 1. E. 6. [c. 12.] and 1. Mar. Stamf. 4. & 8 


c. 1. ] And for the eſcheat and forfeiture of lands in tail, Cott 
or of lands in right of churches and monaſteries, the party 5: * * Ce, 73. b. 22. 

: ; E. 3. 22. Plow. 124. a. 
who hath jura regalia &c. ſhall not have advantage there- 129. b 237. Ante 85. 


of; becauſe the King himſelf could not by law have the by. e 
forfeiture of them before the ſtatute. And alſo the 
tenant in tail holds of his donor, and not of the Lord &c, 
And alſo for new treaſons made fince the grant of the fr. H. H. P. C. 240. 
faid prerogative, the patentee ſhall not have the for- * he aw a 3 
feiture &. But for fee ſimple land the ſaving of the at 1 . 
will ſerve the Lord; by five Judges, HARPER, CARus, 
WELsH, SAUNDERS Chief Baron, and Dyzr; but 
SOUTHCOT, WEsTON, WHiDDoN, and CATLYN Chief 


Juſtice, e contra. 


* 
- 
— — — — — —— — — 
— 
* 


Sir Thomas F itzherbert's Caſe. * 289. b. ] 


(58) SIR Thomas Fitzherbert, Knight, brought a raviſh- Raviſhment of ward 


: ft be brought i 
ment of ward in the county of York, ſuppoſing by E 


the writ that the * rayiſhment was made in the county ng was cemmitted: 
tho' if the ward be car- 


of Derby, and carried from that county into the county ried into another, of 
2 2. gives a writ to that 
of Je; and counted, that the tenancy and the figniory KEE to have the body 
by knight-ſervice was in the county of Derby, And the u Ct 
ow EI andf FFC q [2, Inſt. 440 ] 
ravithment was traverſed and found for the plaintiff, and p. N. g. 140. f. Raf 
judgment given for the plaintiff, And this matter was WS. 4 7 th 
8 ard. 104. T. Heu- 
aſſigned for error above; for the original ſhould have yo. 21. E. 3. 42. 40. E. 
been brought in the county of D. And by the ſtatute 3 ** 
of HTeſt. 2. c. 35. a writ which begins,“ Due? off nobis“ is 
there framed, to be directed to the ſheriff of 2yrk, whither 
the body of the heir was carried, to have the infant at a 


314 day 
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day in court ad reddendum cui &c. But the original wtif 
of raviſhment ought to be brought in the county where 


| the tort was committed. And to was the opinion of the 


——_—— 
r 


The Lord paramount 
avowed tor ſervices, the 
laintiF prayed a'd of 
by leſſor claiming to 
hold for ten years, 
whereas he had a l.aſe 
for ſixty; this is imma» 
terial, and will not eſt op 
his executors from 
claiming to the end of 
the term againſt the 
le!lor, or his grantee of 
the reverlion 


E. E. 4. 23. 2. Co. 21. 


34+ H. 6. I. 44 £23: H. 
6. 13. 4. 30. &. 4 10 
38 E. 3.2. E Hop. 109. 
22. H. 6 2. JU. H. 6 
19. h. 8. H. 4 12. 22. 
E. 4 38. 40. E. 3. 30. 
1. E. 4 12. K. 48. 
J. F. 4 18. Plow. Kt. 
i. Ro Ab. 371. 


7. H. 4. 30. a. 30. Aſſ. 
46. 

[See Com, dig. Eſtop- 
yell K. 6.4 


Court, 


— — — EY 


(59) j ORD and Tenant, The tenant made a leaſe for 
the term of ſixty years; and afterwards the 


termor is diſtrained by the lord, and brought a replevin; 
and the lord avowed for ſervice of the leſſor in arrear, as 
within his fee and ſigniory. The termor prayed in aid 
of his leſſor, ſuppoſing by his aid prayer that he held of 
his leſſor by a leaſe for the term of ten years, and ſhewed 
the commencement to be after the leaſe of ſixty years 
commenced ; and after joining in aid, they pleaded bors 
del fee le ſcignior; and it was found againſt them, aud 
judgment given for the avowant accordingly. And af- 
terwards the leſſor bargained and ſold the reverfion by 
indenture, enrolled according to the ſtatute. The ter- 

or died, his executor entered, and afterwards the ten 
years expired, and the vendee entered upon the executor 
and diſtrained on him damage-feaſant. And in replevin 
brought by the executor, the vendee would eſtop him 
from claiming more than ten years by the matter above : 
whereupon there was a demurrer &c. And afterwards 
in Zi. Term, in the 15th year of the preſent Queen, 
having heard counſel on both fides in my chambers in our 
Inn in Flect-fireet, it was reſolved by ALL the four JuDGEs 
that this was not any eſtoppel, becauſe the ſhewing of 
the commencement and numbers of years by the plain- 
tift to have aid, whether the number be more or leſs, is 
not material nor traverſable between the leſſor and leſſee; 
and alſo the land in this caſe is not demanded nor in 
queſtion, but the ſervices &c. and ſo the eſtoppel is not 
for the land, and then neither the vendor nor vendee can 
have advantage of this eſtoppel, Wherefore &c. 


Trinity 


«© 


(60) 


the 
mos 
was 
Juſt 
tute 
Cc a 
«« K 
ate 


wh 


«© 
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The Biſhop of London's Caſe. 
(60) FDMOND, Biſhop of London, one of the commiſ- 


ſioners of eccleſiaſtical cauſes, was tranſlated to 
the Archbiſhoprick of Yo ſince the laſt ® Term, It was 
moved, Whether his authority to exerciſe this commiſſion 
was thereby determined? And by the opinion of divers 


Juſtices it ſeems, that it is not; but it is ſaved by the ſta- 


tute 1. E. 6. c. 7. by the clauſe, © and alſo be it ordained 
ic and tnafled Sc. that albeit any perſon being Juſtice of aſſiſe 
« c. or being in any other of the King's commiſſions whatever, 
« Hall fortune to be made or created Duke, Archbiſhop &C. 
which 1s to be conſtrued liberally &c. 


_NOGF "4 


— 


————— —_ — 


Luſher againſt Banbong. 


(61) A Huſband and his wife were ſeiſed of a tenement 

in London, to them and the heirs of the huſband; 
and the huſband covenanted by indenture in confidera- 
tion of twenty pounds, that he and his wife would ſuffer 
a recovery by writ of right in London, to be had againſt 
them by A. B. and C. D. (which is as ſtrong to bind the 
right of a ſeme covert by the cuſtom of London as a fine at 
common law) and that the recovery ſhould be to the uſe 
of the recoverors until they made a good and ſufficient 
leaſe by indenture for a term of forty years, And after 
the making, ſcaling, and delivery of the indenture, then 
the recoverors and their heirs ſhould be ſeiſed to the uſe 
of the huſband and wife, and the heirs of the wife. And 
the recovery and leaſe were had and executed accord- 
ingly, Whether this leaſe be determinable by the limit- 
ation of this ule in the recoverors until they have made 


f 289. b.] 


The Biſhop of London, 
being a high commit- 
toner, is tran{lated to 
York, ſtill his authority 
continues by 1. E. 6. c. 


7 


* [ 290. a.] 


2. Inſt. 169. Co 4. 4. b. 
5. Mar. 159. a. Dy. 
165. a. 206. a. Raf. 
ditcont. de proceſ. 2. 
B. N. C. 495. 

[See note /a/ to note 


(36) pott fol. 3554 


A. and his wife ſeiſed 
to them, and the heirs 
of A. in London, ſutter 
a recovery there ace 
cording to the cuſtom to 
the uſe of the recoverors 
till they make a leaſe, 
and atterwards that 
they ſhall ſtand ſeiſed 
to the uſe of A. and his 
wife, and the heirs of 
the wiſe. This is a 
good leaſe when exe- 
cuted, and ſhall bind the 
wife after the death of 
her huſband. 


[Vin. Ab. Baron and 
Feme (P) Uſes (T.)} 


Jenk cent. 6. c. 17. S. C. 
2. Co. 57. b. Noy. 122. 
Plow, 515. f. Ro. Ab. 
288. 556. B. N. C. 109. 
155. 2 Ro. Abt. 793. 
10. Co. 42. 47. 


(61) In the argument of Yickery and οẽ's caſe. Mel. 2. Jac. [ Io. 288. ] holden, That 
the uſe doth not ariſe to the huſband and wife and the heirs of the wife, until the derermmation 
of the leaſe; for the leaſe eſtops the raiſing of che future vic. [Powel on Powers, 330.1 


the 


| 290. a.] 


Mo. 632. 


8. Co. 17. 
27. Eliz. rot. 752. 
2. Co. 65. 66. 


[See Cro. Eliz. 764. 
8 54. S. Bac. Ab. 384. 
1. Wood's Conv. 180. 


3. H. 7. 9. a. Dy. 162. 
Pl. 49. 


— 
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In formedon, the tenant 
vouches C. as fon and 
heir of A. the lon and 
heir of B. Counterplea, 
that B. the grandfather, 
or any of his anceſtors, 
never had any thin 
&c. is bad, without al- 
ſo counterpleading the 
ſeifin of C. himſeli, un- 
leſs he were vouched 
as within age, and the 
parol prayed to demur. 
Fine and non- claim al- 
fo plcaded in bar, Re- 
plication, that the par- 
ties to the fine had no- 
thing at the time &c, 
vut that a {tranger was 
ſeiſed in fee, is good, 
tor the ſcifin of a ſtran- 
ger is immaterial, and 
not traverſable. 
Joint-tenure of parcel 
with his wife, alſo, ple ad- 
ed 19 abatement, is bad 
after a plea in bar and 
voucher, which athrms 
the writ. Nor ſhould 
joint tenancy of parcel 
adate the whole writ, 
tho' the demand be of 
an entire thing; but for 
the rehdoue it thall 
ſt and. Contra of non 
tenure of parcel, 

In ſormedon if the du 
mandant has judgment 


Trinity Term, 12 Queen Elizabeth. 


the leaſe, and by the limitation of the uſes afterwards 
the leaſe be deſtroyed, or not? was the ſpecial verdict 
upon not guilty in treſpaſs in London laſt Term. And in 
next Michaelmas Term the opinion of ALL the JUSTICES 
was, that the leaſe is good, and not defeaſible by the 
wife, who ſurvived her huſband : for her ancient and 
former right and eſtate was gone and extinct by the ſaid 
recovery, and then the limitation of the uſe after the 
leaſe made, raiſed and created a new eſtate in the huſ- 
band and the wiſe; and they claim under the recovery 
and leaſe, and not by aay title before, wherefore they 
ought to hold it charged with the leaſe; and judgment 
was given accordingly, And ſo was the opinion before, 
of all the Juſtices in B. R. with which JEFFERY Serjeant, 
would not be cantent. And quære what remedy the wife 
hath for the rent-arrear which was reſerved upon the 
leaſe * &c. | ; 

| 3 e . 


Fitzwilliams againſt Copley. 


(02)]N the f,rmedon by Filzwiiliams againſt Copley, of the 

manor of S. with the appurtenances, the writ and 
count was of a gift made in the time of Ed. 2. to one 
Fitzwilliams, and the heirs male of his body &c, and con- 
veyed lineally by divers deſcents to one William Fitz- 
williams, who was ſeiſed in the time of H. 8. 5. within fifty 
years, and made every one of them heir to the other; and 
that the ſaid Milliam Fitzwilliams died without heir male 


of his body, and conveyed the land to Hugh Fitzwilliams, 


the preſent demandant, as couſin and heir to the ſaid 
William * Fitzwilliams, by one who was uncle to the ſaid 
William, and beſayle to the demandant, and ſhewed how, 
3. as {on of I. the ſon of R. &c, The tenant as to one 
moiety vouched to warranty one as fon and heir of 4. 
the ſon and heir of B. &c. as of full age, to be ſummoned 
immediately &c, and as to the other moiety (except the 
moiety of ſeven meſſuages, fifty-nine acres of land &c.) 
he pleaded in bar that a ſtranger was ſeiſed thereof in 
fee, and being to ſeiſed, a fine executed, with proclama- 
tions, was levied between him and a ſtranger of the ſaid 
moiety (except as before excepted), which eſtate he hath, 
with an ayerment of a quiet feifin in the conuſee and 


himſelf 


ry 


of wh MB _ et 
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himſelf for five years after the proclamations, without 
entry or claim of any perſon &c.; and as to the moiety 
excepted, he pleaded joint-tenancy of that by fine with 
his wife, and demanded judgment of the writ &, And 
the demandaat as to the voucher counterpleaded it in this 
form, 5s. that the ſaid B. the grandfather of the vouchee, 
or any of the anceſtors of the vouchee whoſe heir he 1s 
nunguam habuerunt aliquid &. after the gift, and before 
the writ purchaſed, unleſs jqgintly with C. D. and E. F. 
ex dono et feaffamento talis eis et prefato B. (the grandfather 
of the vouchee) inde fads, with an averment of the con- 
tinuance of this eſtate during the life of the grandfather, 
and that the ſaid C. D. and E. F. ſurvived &c. (63) And 


to the plea in bar he took the exception, quod partes ad 


finem nibil habuerunt tem pore finis levati, immo a ſtranger was 
ſeiſed thereof in fee &c, and as to the plea in abatement 
of the writ, he affirmed the writ and traverſed the joint- 
tenancy, upon which they are at iſſue of the country &c, 
And the tenant as to the counterplea demurred in law; 
and as to the other moiety whereof the fine was pleaded 
in bar, he maintained the fine to be good by ſeiſin in uſe 
in the party to the fine, and ſhewed particularly how the 
uſe commenced &c, and upon this the demandaat de- 
murred in law. And by ALL the Cour the counterplea 
was holden inſufficient, becauſe it does not extend to the 
ſeifin or poſſeſſion of the vouchee himſelf who is vouched 
of full age; but if he had been vouched as within age, 
and that the parol ſhould demur, then to counterplead 
the ſeiſin of the anceſtors as whoſe heir he is vouched, 
and alſo of other anceſtors of the vouchee according to 
21 E. z. fo. 10. ſuffices. (64) And note, That the de- 
mandant in the exception, quod partes ad finem nihil habue- 
runt &c. after the immo above, conveyed the land to one 
of his ſaid anceſtors in fee after the ſeiſin of the ſaid 
Will. Fuzuilliam, in the time of Henry 8, and that he 
died ſeiſed of a deſcent to his ſon, and that he entered 
and was ſeiſed by force of the entail aforeſaid; and ſo he 
ihewed even a later ſeiſin than William had, by which it 
was ſaid he had abated his own writ, becauſe he does not 
make himſelf heir to the perſon who was laſt ſeiſed by 
force of the entail. But the opinion of ALL the Jusriors 
was, that this ſhewing ſhall not deſtroy or abate his writ, 

becaule 
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for part, no writ of er- 
ror lies be fore the whole 
matter is determined. 


[Dal. 75. ol. 2. Co. Ent. 
317. 8. C.] 

2. Ro. Ab. 767. Dy. 
216. 1. Leone 77. 3. 
Cro.. 689. 8. H. 7. 6. 
2 8. E. 3. 96. Dy. 341. 
b. 21. E. 4. 22. 9. H. 6. 
46. 35. H. 6. Counter- 
ple de Vouch. 15. 44. E. 
3. 27: b. Finch 8. H. 7. 
10. 


3. H. 7. 9. & 


Weeſt. 2. ca. 39. 43. E. 
3 3. v. 


2. Inft. 244. r. Keb. 
115. 8. H. 7.5 b. 16. 
H. 6. 15. b. 13. H. 7. 
48. E. 3. 28. 
Ii. H. 4. . . 
E. 3. 27. 45. E. 3. 16. 
14. H. 6. 10. a 16. H. 
7. I}. à. 


F. Nat. 112. F. 216. 
Dr. Stu. 71. 3. Co. 88. 
17. E. 3. 15. b. 558, 


Co, Magn, Chart, 523 
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40. E. 3. 8. 27 E. 3 
81. b. 11. H. 7. 3. b. 11 
H. 6. 20. 19. E. 4.3 
20. H. 7. Cro. 56. N 
B. 12 t. n. Dy. 278. 4. 
Co. 11. 32. H. 8. c. 2 
Limua. 3. 27. H. 8 
4+ 1. 


Raſ. Fines 9. 1. R. 3 
pL 13. 27. H. 8. 20. b 
Dy. 88. 312. 


4. El. 215. b. Raſ. 
Fines 8. 


21. H. 7. 25. Plow. 105. 
b. [Raym. 22.] 


36. H. 6. replication 27. 
$.5. 4 1. BH. 9 
25. b. 18. E. 4. 28 b. 
9. H. 7. . , © 4.8 
48. E. 3. 11. 12. E. 4. 
21. Flow. 15 a, 12. H, 
7. Cro. 123. 175. 
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becauſe it is not iſſuable, The ſeiſin of the ftranger af 


the time of the fine is not material nor of ſubſtance, but 


form of pleading * &, And alſo darrein ſci/in in formedon, 
or writ of right, is no plea to the action of the writ, as in 
actions anceſtrel poſſeſſory, as coinage, aiel &c. but the 
title of the demandant here is the gift, and not the ſeiſin 
of the anceſtor, and need not be brought of a ſeifin within 
fifty years according to the ſtatute of limitations; Where- 
fore &, (65) And it was holden by DYER, that the 
ancient courſe of pleading a fine was not to allege a ſeiſin 
in the parties to the fine, or any of them; but generally 
that the fine was levied, for it may be of a reverſion of 
which no ſeifin could have heen well alleged, And al- 
ways ſince the ſtatute, 1. R. 3. [c. 1.] of uſes, fines have 
been levied by the ce/tuys que uſe &c. and as ftrong as if 
they had been of poſſeſſions and ſeiſins, and confirmed by 
ſtatute 32. H. 8. [c. 36.] that a fine with proclamations 
according to the form of the ſtatute, 4. H. 7. [c. 24.] by 
tenant 1n tail in uſe, ſhould be a bar to the entail. And 
the exception to the fine, which is in the ſaving of the 
ſaid ſtatute, which adds to and enlarges the ancient 
challenge or exception of a ſtranger to the fine, proves 
the ancient form of pleading in the fine as above, that is 
to ſay, which fine indeed was levied without any ſerfin pleaded 
in the parties to the fine at the time of the levying there- 
of; and therefore the addition in the exception, 5.“ nor 
& any perſon or perſons ſeiſed to their uſe, was given by 4. 
H. 7. Yet for fincs of ancient times, 3. before 4. H. 7. the 
exception gued partes ad finem nec earum aliquis nihil habu- 
erunt &c, remains ſtill at common law; which the other 
Juſtices agreed to, And although the fine ahove was 
levicd after 4. H. 7. yet as the tenant hath pleaded it with 


expreſs ſeiſin in the conuſors at the time of the fine levied, 


the general exception as above is good enough. 

(66) The rejoinder by the opinion of ALL the JusrickEs 
was a departure from the bar, for it is ſupported by a 
ſtatute made in later times, and in a manner falſifies the 
bar, in which expreſs ſeiſin was alleged in the conuſors 
at the time of the fine levied; and alſo execution thereof 
in the conuſees, by virtue of the fine, which cannot be 
verified by the uſe : but this ought to have been ſhewn 


before in the bar, according to 3. H. 7.5. a. pl. 18.] of 
a gift 
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a gift in tail pleaded in bar, and maintained by rejoin- 


[ 291. 2. ] 


der with an 7//mt dona; otherwiſe it is of a gift in tail 


ſuppoſed by the writ and count, and the gift traverſed, 
where the demandant by replication maintained the 
count by an i int dona, as 27. H. 8. [ 3. b. pl. 11.]ina 
writ of ward [forfeiture of marriage] for the heir of a 
ceſiuy que uſe, becauſe no other form of writ is given &c. 
(67) Joint-tenancy by fine pleaded, ſhall abate the writ 
immediately if the demandant cannot confeſs and avoid 
it; for he ſhall not have a direct averment that he is ſole 
tenant againſt the fine, which is matter of record. And 
15. E. 3. [ Fitz. Ab. tit. Maintenance de Briefe 55.] the writ 
ipſo faflo ſhall abate : but ſee 15. HF. 6. in Statham, a di- 
verſity in pleading it. But by ALL the Jupoxs, joint-te- 
nure of parcel ſhall not abate the entire writ, * but for 
the reſidue it ſhall ſtand; and this by many books; ſee 
thereof ante [ 31. b. pl. 216.], And although the demand 
here be of an entire thing, as of a manor, yet it is other- 
wiſe of non-tenure of parcel of an entire demand at this 
day; becauſe there the writ ought to have an exception, 
but of a jointenancy there ſhould be no exception, nor 
of one moiety of a parcel as above: and here the joint- 
tenancy is pleaded in abatement of the writ, after voucher 
and a bar pleaded, which affirms the writ to be good; 
which is diſorderly and prepoſterous, and therefore the 
Court ought not to regard it &c, Alſo it ſeems that the 
tenant is eſtopped from pleading joint-tenancy in the ex- 
ception of one moiety, for by the voucher for one moiety 
befare, he admits no exception in that moiety ; and the 
exception of any parcel of a moiety goes to the entire 
manor and to every part, ſo he ought to have made tho 
exception as well in one moiety as in the other, 19. E. 2, 
[ Fitz, Ab. tit. Briefe 845. ] 4. LE. 3. 3. b. pl. 4. ] & + 14. 
E. 3. vide, And afterwards, as to the moiety whereof 
the tenant had b ouched, and the voucher counterpleaded, 
which is inſufficient, judgment was given that the voucher 
ſhould ſtand. And as to the other moiety (except the 
exception of which joint-tenancy was pleaded by fine to 
the country) the judgment was, that the demandant 
{hould recover ſeiſin thereof. | 


(68) And 


40. E. 3. 30. a. 14. H. 
4. 31. 6. b. F. joime- 
nancy 18. 22. E. z. 6. 
12. E. 3. maintenance 
de breve 56. 13. E. 3. 
Vouch. 119. 20. H. 7. 
S6 . . 4. 
Vouch. 96. 24. E. 3. 36. 
2. E. 3. 6. 41. E. 3. 20. 
43. Aſſ. 6, Plow. Manx- 
ell's caſe 3. Cro. 739. 


[Booth real act 31.] 
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20. H. 7. Cro 58. 
Plow. 109. 205. 7. R. 
2. Joymure 8. Dicer. 
39+ 216. 5. H. 7. 7. 

[IT. Mod. 181. Com, 
dig. Abatement (F. 1401 


12. H. 7 14.b. Co. 10. 
EL 42. 1. Leo. 79. 


LE 3 Vin. Ab. 183. & 


Goldi. 85. 
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rr. Co. 39. b. 17. E. 3. (68) And afterwards che tenant brought a general 


8 3 8 3 writ of error before the diſcuſhon in trial of the joint- 
42 =o 35. 36. H tenancy : and he vehemently prayed that the record 
» Scire facias 33. the . * 
caſe intended F. Error might be removed into B. R.; but the Court would not 
15 235 e 11-19- agree to that before the whole matter of the demand be 
[2. Bac. Ab. 193. Vin. determined, for otherwiſe they would proceed in the plea 
3 without warranty. And allo the writ of error ſays, quod 
, | ft judicium inde redditum fit &c. and this word inde goes to 

the entire demand &c, And it agrees with E, 33. H. 6. 


22. b.] & E. 34. [41. a.] in the end of a long quare im- 


pedit, and E. 26. H. 6. in title Feri ſacias in Fitzherbert, 


[ pl. 3. in a præcipe quad reddat of land and rent, where 
judgment of the land and damages for it, but not for 
coſts, was given; but for the rent the plea was not de- 
termined: and therefore the whole record could not be 
[x:. Co. 47. 2. removed. Otherwiſe of two ſeveral præcipes and ſeveral 
2. Ro. Rep. 125, 326. Counts and pleas : and yet perad venture a ſpecial writ of 
error might ſerve in the caſe of a præcipe of land and 
rent; therefore quære thereof in the caſe above? Accord? 
T. 7. R. 2. [ Fitz, Error, 68.] where aid prayer may not 
be reverſed for error before that the principal plea be de- 


27, E. 3. 8. Errer 7. 2m. 
E 3. 29. 22. L. 3. b. 


darraine preſent 1. 


(68) M. 17. Jac. B. R. The Lord the King againſt the fraternity of Dublin. [Palm. 1. 
2 Rol. rep. 113. 125.) Error brought upon a judgment given in a quo warranto in B. R. in 
Ireland; and the judgment was given as to ſome liberties that they thould be ſeized into the 
King's hands, and that the defendant capiatur ; and as to the other liberties no judgment, but 
euria adviſare vult, And now Whether this record may be removed before that the entire 
matter be adjudged, is the queſtion ; or Whether the whole caufe ought to be determined be- 
fore the writ of error ought to be brought? And it was adjudged, that the writ'of error was 
well brought, for the judgment is quod capiatur pro fine, by which they ſhall be impriſoned ; 
and if they ſhall not have a writ cf error, they will be without remedy : and afterwards a fiers 
facias was awarded. 

40. Elix. B. R. + Bill v. Mathers, in account judgment was given that he ſhould account, 
no error lies until audit determined. [See Cro. Jac. 356.] ſo in the caſe of partition before the 
laſt judgment, as was adjudyed in the Counteſs of Warwick's caſe. So [ 1. Leon. 193.] before 
writ of enquiry of damages be icturned, notwithſtanding the firſt judgment given; for the re- 
cord 1s not perfect before judgment given of damages, as was adjudged between ꝙ Preſton and 
Collis, 30. El. B. R. 

M. 40, 41. Eliz. Counteſs of Warzwick's cafe againſt Lord Barkley. [ Cro. Elix. 635. 643. 
Noy. 71. Mo. 643. ] in partition, after judgment that partition ſhould be made, and before the 
judgment is complete, error was brought, and doubted alſo; and there PopHAM took the 
diſtinction, where the ſecond judgment is only matter of office there error lies otherwiſe, if it 
be an act of court, as upon a writ of enquiry of damages there it lies, for alb'is aſſeſſed by the 
jury, otherwiſe where the court is to do any thing. (Sig.) to aſſeſs coſts &c. and this he ſaid 
would reconcile the books. And afterwards at Hm. in Term in the ſame caſe, TANFIELD put 
a difference, 5. where judgment is given for the principal, s. upon demurrer in afliſe, eje&ione 
f-rma &c, there error lies before judgment given for damages which are acceſſory ; but other- 
wile in tre{paſs where damages are the principal. And this diſtinftion was confirmed by Po- 
HAM; but FENNER contra; $. That error does not lie until the plea determined; as upon award 
to account: to which Po HAN anſwered, Where judgment is given of the principal, as far as 
*e}ates to that, the plea is etermined ; but upon an award to account, nothing is determined. 


termined 
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termined; in a note. See E. 17. E. 3. [L 32. b.] in darrein 


preſentment contra. (a) 


—_— 


8 


{a) In the MS. in the Inner Temple Li- 
brary, there is ſome further account of this 
caſe, as to other points as follows: *©YoRKE. 
% F;tzwwilliam brought a poft diſſeiſin againſt 
1 Copley for the moiety of the manor of S. in 
« the county aforeſaid (except the exception 
« mentioned in a caſe above) [Supra, 290. 


&« b. pl. 62.] wherein judgment was given 


« againſt the tenant upon a demurrer in 
&« law. And it was doubted, Whether this 
« writ might be judicial, s. made and return- 
« cd in the Bench, or ſhould be original out 


9 . ans —— — — — — 


« of Chancery? But it was holden, that the 
© tenor of the writ which ſays man/lravit 
© nobis &c. in the ſame manner as in rediſ- 
&« ſeifin, [F. N. B. 439, 440.] and alſo the 
« ſtatutes [of Merton, c. 3. and Weſt. 2. c. 26 ] 
© prove, that the complaint of this injur 
© ought to be made to the + Queen in the 
% original Courts And alſo that the ſheriff 
& himſelf ought to be in perſon at the execu- 
&« tion of the writ, and fit as judge there, 
«© and not his under-ſheriff; as was in this 
4 cate.” 


A «4 


+ Orig. al Wymes. 


— . . — — — 
— 
— 


(69) A MAN ſeiſed in fee-fimple of copyhold and cuſ- 

tomary land, had iſſue two daughters by differ- 
ent venters, and died ſeiſed thereof; the daughters en- 
tered, and took the profits of it for ſeveral years, without 
any admittance, or taking of it in the court of the Lord, 
The eldeſt daughter died without iſſue; and afterwards 
the youngeſt is admitted to the whole as ſole heir to the 
father. Whether the next heir of the whole blood to 
the eldeſt daughter ſhall have the moiety? And by the 
opinion of WELsH and DveR Juſtices, the poſſeſſion 
aforeſaid, without any admittance, is * ſufficient in law 
to make the collateral heir inheritable &c.: and it was 
ordered by the Lord Keeper accordingly, A fimilar caſe 
happened in E. 14. of the preſent Queen, which was, 
That a copyholder had iſſue a daughter by one venter, 
and afterwards a ſon by another venter, and died, the 
ſon within age; the lord of the manor committed the 
cuſtody of the land during the non-age to the mother of 
the ſon, who entered : and afterwards the ſon within age 
died without any admittance of him as heir, s. by paying 
fine or doing fealty, And the daughter, who is his ſiſ- 
ter of the half blood, prayed to be admitted: but by the 
opinion of CATLYN and DYER, to whom the queſtion 
was referred, ſhe ſhall not be admitted; becauſe the poſ- 
ſeſſion of the mother, as guardian, gave actual poſſeſſion 
to the ſon. 


— 


— 


— 


A copyholder dies, 
leaving two daughters 
by different venters, 
who enter; the eldeſt 
dies be fore admittance, 
vet her poſſeſlion was 
ſufficient to entitle her 
collateral heir. 

So poſſeſſion by guar- 
dian to whom cuſtody 
is committed during 
minority, if the inſant 
die beſore admittauce, 
will entitle his heir. 


4 Co. 21. . 22. 23. 
Kitchen 87. 117. 1. 
Ro. Ab. 502. 


i 
Co. 4. 22. Mo. 597. 


Y 


v. 302. pl. 46. 45. E. 
26. a. 3. Bultt, 238. 
E. 4.9. 1. H. 7. 18, 
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Ve Newman. 3. Will. 
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(69) 23. El. rot. 1229. [Mo. 125. pl. 272.] Between Holmes and Facie, it was adjudged 
that the poſſetlion of the termor ſhall be the poſſeiſion of the heir, and that it ſhall be the poſ- 
ſeſſion of the brother without admittance, for the ſeiſin given to his anceſtors ſufficeth for him 
and all his. heirs; but he is not tenant to the Lord until admitted, nor is a purchaſer fe:ſed 


till admittance, 


(70) THE 
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The King during the 
vacancy of the fre pre- 
ſents A. to a prebend, 
but reprals his preſenta» 
tion, yet the Dean and 
Chapter inſtall him, and 
the King ratifcs it; on 
the death of A. tho' the 
ſee be fuil, the King 
may preſent again, for 
his confirmation was 
void. Put qi.erc, if the 
Dean and Chapter muſt 
not have notice of the 
reveal, 


38. H. 6. 15. 10. H. 4. 
3. 18. K. 3. 2. 9. H. 
6. 21. 15. El. 327. 4. 
11. H. 4 7. . Ja, 
344+ b. Qu. Imp. 16. 
31. E. 3. Qua. Imp. 
16t. 2 Ro. Ab. 188, 
353. 4+ 35T. 9. E. 3. 
20. b. 10, E. 3. 39. 7. 
Co. 28. 44. E. 2. 17. h. 
11. E. 4. 1. b. Dy. 263. 
Ro. Ab. 157. N. B. 34. 
. 1 . 3. 35- 1. 
H. 6. 25. 39. Af. 9. 39. 
Aſſ. 8. 38. H. 8. 15. 7. 
H. 4. 13, 32. 20. H. 6. 
13. 14. E. 3. Qua. Iinp. 
r . 
2327, 339. 18. E. 4 2. 
2. 4. b. 38. E. 
3. 36. b. Dy. 334. Lit. 
10 t, 252. Lane 2. Noy 
GT. 2. Bulſt. 188. 


Wats. Clerg. Law 22 2, 
224, 225. 1. Leon. 156. 
J- Mod. Ent. 84, 85, 
$6.) 

{2. Black. 1040 
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(70) PHE King preſented to a void prebend, by reaſon 
of the temporalities of a Biſhop, the ſee being 


vacant; and before inſtitution the King repealed his pre- 


ſentation; and notwithſtanding this, the preſehttee after- 
wards is inſtituted and inſtalled by the Dean and Chap- 
ter, being guardians of the ſpiritualities during the va- 
cancy of the ſee : and afterwards the King reciting that 
the preſentee was in, canomeally inſtituted of his preſen- 
tation, ratified and confirmed the preſentation; and he 
died incumbent, And in the mean time a Biſhop is cre- 
ated, the King ſhall have the preſentation over again, 
notwithſtanding his confirmation, T. 25. E. 3. fo. 47. 
[90. a. pl. 35.] becauſe he was not in of the King's pre- 
ſentation, and by conſequence the confirmation void &c, 
and ſo judgment was given for the King, as it is ſaid, 
Ducre, Whether he ought not to allege that the repeal 


was brought and ſhewn to the guardians of the ſpirituali- 


ties before the inſtitution &c. ſo that they had notice of 
the repeal as of a new commiſhon &c. And ſuch a repeal 
is alſo called a revocation, and is directed by the Regiſter, 
fol. 304 & 305. to him to whom the preſentation was di- 
rected, with a /ignificamus vobis &c. that he expreſſly hath 
revoked his former preſentation. See in quare impedit Fuz. 
. 31. E. 1. 185. that a lay-patron may not change his 
preſentation any more than a ſpiritual one may. See for 
a revocation, H. 18. fol. 348. [a. pl. 12. poſt.] and for 
a preſentation changed by the King. 


(70) M. 8. Jac. C. B. Calvert v. Kitchen. [Lane, 71. 100.] adjudged, That if the Queen 
after preſentation, and before induction die, preſentation made by the ſucceſſor is good, without 
makivg mention of the firſt preſentation, | | 


__— — — *— 


When office finds te- 
nure of the King, /d 
per qua ſervitia the ju- 
rors Know not, and a 
meltus iu ui endlum the re- 
tor- awarded, the frſt 
othe- nerds not be tra— 
verſed, it is wholly void. 
Se] Co. Lit 77. b. 
Lay Rep 25. Dy. 155. 
h 248. 300. R. N. G. 
iat. Hab 5. . Mar. 
. 
ad; . dg d there 2. lutl. 
655. Kat. ichen 19. 

[Bi Cam. 328-2. Bl. 
Con 258 42. Car. 2. os 


24. ] 


(71)FT is found by oftice by a diem clau/it extremum, that 

the lands were holden of the Lady the Queen, 
but by what ſervices the jury know not ; whereupon a 
mclius inguirendum was awarded, by which the tenyre was 
found to be of a ſubject, and all other points found in 
certain, Whether the firſt office remaining in force 
ought to be traverſed by the party, or not? And it ſeemed 
by the opinion of the Counſel of the Court of Wards, 
that there needs not any traverſe; but the firſt oFice is 
wholly void; and the niclius ingunendum is in the nature 


of 


ſenſ 


Trinity Term, 12 Queen Elizabeth. 


of the firſt writ of diem clauſit extremum; and this by the 
ſenſe of the ſtatute 2. and 3. E. 6. c. 8. - 


Norris's Cafe, and Campian's Caſe. 


| (72) PHE pariſh of Hurſl, extends into the counties of 

Bets and Milts, being adjoining; within which 
pariſh 1s a cloſe of paſture * and meadow, called Calleys, 
lying in the county of Milis and a leaſe was made there- 
of for a term of years by indenture, by Sir 70. Norris, to 
one Thomas Goueld, by the name of his paſture and meadcw, 
called Calleys, in the pariſh of Hurſt, within the county of 
Berks; which Calleys, in truth, is in the county of 77s 
&c, Whether it ſhall paſs or not? And by the.report of 
SAUNDERS, Chief Baron, the leaſe was holden in the 
Exchequer to be good, and ſo ruled on great delibera- 
tion and adviſement : and not like a caſe in the Court of 
Wards, H. 16. of the preſent Queen, which was, that one 
Campian by deed enrolled, bargained and fold a houſe in 
the pariſh of St. Botolpb, without Bi/hopſgate, being in the 
tenure of one Williams, by the name of his houſe in the 
pariſh of St, Botolph, without Aldzate, in the tenure of 
Williams; + that is extremely difficult to make the pur- 
chaſe good, becauſe the thing aliened hath no name ex- 
cept the name of the pariſh, which is miſtaken, Note, 
That there are four pariſhes of St. Botolph in London, 5, 
without Aldgate, Bi/hopſgate, Alderſgate, and Billing /gate, 
Sce this again E. 18. of the preſent Queen, fo, — 
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® 129%. Dc; 


The pariſh of H. ex- 
tend:ng into two coun- 
ties of B. and VV. leaſe 
of a cloſe, by name of 
C. in the pariſh of H. in 
the county of B. thoꝰ in 
fact the cloſe was in W. 
is good. But where the 


name of the parith it=" 


ſelf is miſtaken, the 
leaſe 1s bad. 


[r. Vin. Ab. 100.] 


Dy. 246. pl. 72. 7. E. 
6. 80. b. 3. Co. 10. as 
34. b. 7. H. 4. 41. 2. E. 
4. 28. a. 9. H. 6. 12. 
53. 38. H. 8. 50. b. 1. 
Cro. 473. 2. E. 4. 27. b. 


Co. 2. 33. a. Dy. 376. 
20. Afi. 8. 26. Aſſ. 38. 


Shep. Touch. 246. Bac. 
Ab. Grants II. ] 


(72) Eaft. 3. Jac. Between ꝙ Skipwith and Ellis, and others, upon evidence to the jury it 
was holden by the Court, That if a man bargain and ſell his manor of Gran«/z7, in the county 
of Ox9x. whereas he hath not any manor there, but in the county of Camdridge, it ſhall not 


paſs; otherwile if livery hath been made. 


+ Exjt. 15. El. Maxwoop thought contrary to DYER in this caſe, that the houſe would 
paſs well enough, notwithſtanding this incorrect calliug of the pariſh ; for there is a ſufficient 


certainty iu the commencement. 


Michaelmas 
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Tho' the preſentee to a 
church be a mere lay- 
man, {till if admitted, 
inſtituted, and inducted, 
there muſt be a ſentence 
of nullity before any 
other preſentation, and 
the -ordinary muſt give 
notice to the patron of 
ſuch ſentence before 
any lapſe can incur, 


[Co Ent.507.b.] 
[Bend.1945.] 8. C. 
1. And. 16. 


14. H. 7. 2m. & 28. 4 
Co. 75 5 Co. 58. 6. 
Co. 49. b. 5. Co. 102. 
Finch. 144. Hob. 148. 
15. Jac. Cro. 463, 
Gouldfb. 35. 52. a 
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Bedinfield againſt the Archbiſhop of Canterbury 
and Pickering, Clerk. 


(1) A Lay-patron preſented to a church vacant by 

death, a man, as if a clerk, but in truth a mere 
layman, who by the eccleſiaſtical law is not capax beneficti, 
and yet he was preſented, admitted, and inſtituted by the 
ordinary of the place: and after a year from the time of 
the death of the laſt incumbent (no ſentence of depriva- 
tion being brought forward) the metropolitan collated 
his clerk to the church, devolved to him by lapſe, with- 
out any notice of the incapacity aforeſaid, or of the ec- 
cleſiaſtical law in this caſe, previouſly given to the pa- 
tron, Whether this clerk ſhall continue to enjoy that 
benefice or not? And this caſe appeared in quare impedit, 
brought by Bedinfield, Eſq. againſt the Archbiſhop of C. 
and Pickering, in which the patron counts for title to pre- 
ſent on a vacancy of the church by the deprivation of his 
ſaid preſentee, canonically deprived; which was not de- 
nied by the anſwer of Pickering the incumbent; but the 
caſe 1s as above ſet forth, And in the caſe aboveſaid, 
the definitive ſentence was pronounced in the Court of 
Audience of the Archbiſhop aforeſaid by Dr. Yale, au- 
ditor of the cauſes in Canterbury, for Pickering as the true 
and lawful rector and poſſeſſor of the church aforeſaid ; 
and that Townſend the lay man had no lawful right, title, 
or * intereſt in the ſame; nor could he by any means 
have; but therein impoſed. perpetual ſilence upon him. 
And this ſentence was afterwards confirmed by argument 
in the Bench this Term, by three Doctors, s. Dale, Foorde, 
and Barkeley, thither convened by the decree and order of 


(1) Cofterd againſt one Yjndett. [Cro. El. 175. Mo. 605.] A layman is preſented &e. and 
makes a leaſe for years (which is confirmed by the patron and ordinary) and afterwards is de- 
prived by ſentence declaratory, yet the leaſe is not void, but good: for when he made the leaſe 
he was parſon de facto, and the deprivation ſhall not have ſuch relation as to make him no 
pariſon as initio, although it be but declaratory ; for the ſucceſſor ſhall not have meſne profits. 


This caſe was Tin. 48. Eliz. B. R. and entered E. 42. El. rot. 127. [Sce 3. Bac. Ab. 366.] 
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the Judges there; and that Townſend, on account of his 
in-idoniety and incapacity aforeſaid, never was rector, nei- 
ther de jure nor de facto; and that the Biſhop is not bound 
to notify a defect of this nature to the patron, becauſe 
it is notorious and ignorantia juris neminem excuſat. But 
other doctors afterwards denied this, and alleged that the 
opinion of LixpwOop who was Juriſperitus, and ſkilled in 
the eccleſiaſtical law of this kingdom, was, that the patron 
ought to have notice of this ſort of incapacity, And ſee 
M. 7. H. 6. rot. 523. that a mere ſpurious or baſtard, who 
is incompetent and incapable of a benefice with cure by 
the eccleſiaſtical law without an apoſtolic diſpenſation, 
was preſented, admitted, and inducted, and as parſon im- 
pat ſonee continued in the church of Hengbam, in the 
county of Norfolk, for thirty years and upwards: and one 
as couſin and heir of the patron who preſented him, 
brought a quare impedit againſt the baſtard himſelf, who 
as incumbent pleaded to an iſſue of the country, which 
was, Whether the patron who preſented, and the Biſhop 
who admitted him, knew the whole matter above at the 
time of the preſentation and admiſſion, as he the baſtard 
had in pleading alleged or not; becauſe if they had known 
&c. then the incumbent ſhould not be removed at the 
ſuit of the heir of the patron by quare impedit, as it ſeems 
by that plea. And by the opinion of Dr, Lewis, Judge 
of the Admiralty, declared in writing, Townſend was in- 
cumbent de facto, though not de zure, through an error of 
the Biſhop; and therefore he muſt be deprived by ſentence 
declaratory before the church can be adjudged void, and 
thereof the lay-patron muſt have notice. 

(3) And afterwards, in Hilary 13th, it was argued at 
the bar, and exception taken to the count, for that it 
doth not ſhew where or before what eccleſiaſtical judge 
the deprivation was, et non allocatur ; but if it be denied, 
the plaintiff as to that afterwards may well nevertheleſs 
ſhew it, by having a writ to the Biſhop to try the depri- 
vation &c. But there were three objections to the bar, 
iſt, Becauſe the defendant ſays atio non before he enables 
himſelf to plead in bar, s. by ſhewing how he was in- 
cumbent and poſſeſſor according to ſtatute 25. E. 3. 
which ought to be firſt ſnewn; and then he ſhould ſay 
ae719 non, becauſe he ſaith & e. Alſo when he hath ſhewn 
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6. Co. 49. b. 30. A. 5. 
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21. a. 11. H. 7. 9. 12. 
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Dy. 346. 


[Wats. Clerg. Law 31. 
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In pleading a ſentence 
of deprivation, it is not 
neceſſary to ſhew before 
what judge it was given. 


6. E. 4. 3. 3. E. 4 12. 
Dy. 283. pl. 28. Dy. 1. 
b. 7. Co. 26. 


Raſ. Advowſon 33. 
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Jouldſ. 35. 2. Ro. Ab. 
255, Qua. Imp. 2. 5 
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3. Cro. 775. Mo. 606. 
218. 


[Wats. Clerg. Law 31. 
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5. Co. 102. Dier 353. 
13. El. c. 12. where the 
admittance of one Who 
is not Deacon, is void 
in law. 2. Ro. Rep. 7. 
I: Ro. 476, 2. Ro, 220. 
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the avoidance of the church before the preſentment of 
T. who was a mere laic, by the death of one Ityn, he ac- 
knowledges the preſentation by the plaintiff of Townſend 
to the Biſhop, and his admiſſion and inftitution by the 
Biſhop, per quod eccliſia illa remarfit vacua de jure &c. which 
is repugnant and abſurd &c, Alſo no aniwer is made by 
the traverſe or confeſhon and avoidance of the ſaid cano- 
nical deprivation &c, which ought to be; but he ought to 
have pleaded the ſentence of nullity which was given in. 
the Court of the Archbiſhop againſt 7, and have con- 
cluded his plea with a which is the ſame deprivation * whereof 
the plaintiff counteth &c. and then the matter in law, 3. 
whether the metropolitan or ordinary ought to give. 
notice to the lay-patron of the incapacity of 7, and of 
his deprivation, for that he was a mere laic &c. might 
have well come in queſtion, And 38. E. 3. [2. a.] The 
Biſhop refuſed the preſentee of the Earl of Aundel, be- 
cauſe he was perjured by his own confeſſion before the 
ſame .Biſhop in a cauſe between the Biſhop and his. 
Chapter (but thereof there was no conviction) and ſent 
notice thereof by the ſame preſentce to the patron, and 
iſſue was taken upon the confeſſion &c, ** De idonictate 


per ſonæ preſentatæ ad beneficium eccieſiaſticum pertinet exami- 


& natio ad judicem eccigſiaſticum. Articuli Cleri, [9. E. 2. 
ſt. 1. c. 13.] Fitzherb, titulo Quare Impedit in Naturd 
Brevium, [fol. 83.] ſays, Where the biſhop refuſes the 
patron's clerk for non-ability, or for crime, he ought to 
give notice thereof to the patron, or otherwiſe he fhall 
not have advantage of the lapſe, And afterwards Har- 
PER, WELSHE, and DYER, argued at the Bench, and all 
acreed, that the plea was not good for the cauſes afore- 
ſaid. Allo it does not ſhew expreſsly the title that the 
metropolitan has to collate by lapſe &. And for the 
matter in law they all argued, that by the admiſſion and 
inſtitution of T. the church was full of an incumbent to 
all intents by all laws, and in the intendment of the law 
of the realm; and then if it was a plenarty until ſentence 
of deprivation or nullity, or declaratory ſentence be given 
againſt this incumbent, he remains incumbent in our law, 
Then by the ſentence, there commer.ced a new avoidance, 
and conſequently a new title to the patron to preſent, 
And of this avoidance to which the mctropolitan was 


privy 
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privy (by his officer or commiſſary who gave ſentence 
of this nullity by the authority of the metropolitan) he 
ought to give notice to the patron, or otherwiſe he ſhall [See 13. El. e. 13. 981 


not have benefit of the lapſe &c. and ſo of reſignation, * Cl. L. 29. Gibſ. 


or ſuch like caſe where the Biſhop is privy, or party to 5. 22. E. 4. 3. 28. 16. 


the cauſe of the avoidance &c, And ſo they all concluded N 25 b 5. E. 4. 116. 
| 7- 9. 21. E. 4 28. 


againſt the defendant, and that the plaintiff ought to have * OO. 2 2940 
a writ to the Biſhop &c, to which WEesToN allo after- B. N. C. . 3 
wards agreed. And ſo it was adjudged. And the * 


remitted the damages. 


— — . * a — 


Walrond againft Pollard. 


(4) JOHN GOODMAN, Clerk, being Prebendary of the A prebendary gives, 
prebend of Currey, in the cathedral church of Mells, ug i a 


by his deed enrolled in the Chancery, bearing date the am benden 
. de C. et terras et Poſpeje 


twenty-firſt day of November in the firſt year of the reign mes, ot anne aucb i- 
; tat t SD 

of King E. 6. gave, granted, rendered, and confirmed to 4 rl 
. | _ tem Sc. cui omnia jura 

the ſaid King by the name of Ed. 6. s Edwardo ſexto An- , , , febjicts a 


gliæ Franciæ & Hiberniz regi, fide: defenſori, & in terram /«bmitto.” This is a good 


| , 8 reſignation to the ſu- 
ecclaſiæ Anglicanæ & Hibernice ſupremo capiti totam prebendam preme head of the 


ſuam de Currœ in comitatu Somerſet, ac omnia maneria, terras, . 1 * 
tene menta, proficua, poſſeſſiones, jura et hæreditamenta quæcun- ＋ Ling ras _— < 
que, tam ſpiritualia quam temporalia, ac omnem et omnimedam not give notice thereof 
plenam et liberam facultatem, diſpofittenem, auctorttatem, et Ng F 8 

* poteflatem dictæ prebendæ per tinentem, ſpecfantem, appendentem, 5 1 5 a. ] 
five incumbentem aut ut parcellam Sc. habendum et tenendum 

eidem Regi heredibus et ſucceſſoribus ſuis ad eorum proprium 

uſum imperpetuum ad omnem juris effeum c. with a clauſe 

of warranty for himſelf and his ſucceſſors againſt all 

perſons, (5) Afterwards (by act of parliament commenced 

the 4th day of November, and finiſhing the firſt ſeſſion 

thereof on the 24th day of December, in the ſaid firſt year 

of King Ed. 3.) the ancient deanery of Wells was utterly 

diſſolved and extinguiſhed, and a new deanery erecled, 

and the nomination and patronage of the new Deans for 

the time being, appointed to the King, his heirs and 

ſucceſſors; and that all lands, poſſeſſions, and heredita- 

ments, as well ſpiritual as tempora!, and alſo quotidians 

and dividends belonging to the ſaid Prebend of Carrey, 

ſhould go and be to the Dean for the time being, and 
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Mod. Ent. 100. 101. 


Co. Lit. 344. 2. Ro. 
Ab. 358. Rol. contin. 
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to his ſucceſſors for ever, with a general ſaving of ths 
rights of every man &c, except the Biſhop of Bath and 
the Prebendary of Currey, and their ſucceſſors &c. and 
after this act paſſed, s, on the 7th day of January, in the 


firſt year aforeſaid, Goodman was made Dean by the 


King's letters patent, and after this obtained the Prebend 
of ¶Myvelſcome, in the ſaid church; wherefore he was after- 


wards deprived of his Deanery and Prebend of Currey, as 


having two dignities and promotions in one and the ſame 
church. Now, Whether by virtue of this deed and grant 
of Geodman made to the King of the ſaid Prebend of 
Currey, and the act aforeſaid, or either of them, the prebend 
and the function, and canonry thereof was fully diſſolved, 
extinct, or determined, or his right given or reſigned, or 
not, was the queſtion between the parties in treſpaſs. In 
which, on not guilty pleaded, the ſpecial matter above of 
the deed and act of parliament was found by the verdict. 
And ſix Doctors (Civilians) ably debated the caſe in the 
common bench pro and contra; and by them all agreed 
that the Prebend could not paſs to the King as a grant of 
it; but if it hath gone out of Goodman, it was by reſigna- 
tion only, which (they agreed) might well have been 
made to the ſupreme ordinary, viz, Supremo capiti eccleſiæ, 
as well as to the immediate ordinary of whoſe gift and 
collation he took it. (6) But whether the words of the 
deed are ſufficient in law to reſign canoniam ſiue canoni- 
catum, without expreſs mention that it is the ſpirituality, 


and moſt worthy part of the prebend and promotion, and. 
was and might be before the Prebend, being the lay part, 


and given only as a reward for the function of the other, 
they differed : yet they all agreed that re/ipnare is not 
a term of law, but renunciare, cedere, and dimittere are the 
uſual terms of reſignation, Note alſo in this decd the 
words ** Animo deliberato, cerid ſcientid et mero metu ex qui- 
«© buſdam cauſes, juſtis, et rationabilibus ſpecialiter moventibus 
© ultro et ſponte dedifſe” &c, and after the habendum &c. 
theſe words to the King, “cui in hdc parte ad omnem juris 


(6) FH. 20. Tac. B. R [Cro. Jac. 63. Yelv. 60. 1. Brownl. 2o1.] Fairchild v. Gair, Civi- 
lians, hold that reſign is not a good word of refignation ; but the Judges contra. 

Br. Clergie. 19. If a Biſhop offend, and have his clergy, the metropolitan ſhall keep him 
as his ordinary; and if the metropolitan offend, and have his clergy, the King ſhall have and 


ke. p him. 


[Plow.] Com. 498. b. Grendon's caſe, the King preſents by lapſe as ſupreme patron, and not 


as OT dinary. 


« effettum 
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© effeftum qui exinde * [equi poterit aut poteſt dictæ prebendæ 
cc ac omnia jura mibi ratione ejuſdem qualitercunque acquifita 
«© ut decet ſubjicio et ſubmittoꝰ c. which words ſeemed to 
the greater part of the Juſtices ſufficient, and amounting 
to reſignation, But HarpER and WEST O thought that 
it ought to have been made to the immediate ordinary of 
the dioceſe, and not to any ſuperior ordinary, becauſe the 
King is not bound to give notice to the patron of the re- 
ſignation as the ordinary is, nor can collate of himſelf 
without preſentation to the Biſhop, notwithſtanding the 
ſupremacy, Therefore quere well thereof. Er canonia 


« definitur eſſe jus quod proventt ex electione et receptione in 


& fratrem, vel eft jus percipiendi fruttum prebende &c. in voca- 
& bulario utriuſque juris.“ But ſuch an election of a pre- 
bendary to be inſtituted is not uſed in England, as I be- 
lieve, And afterwards, at the end of Hilary Term, in the 
14th year of the now Queen, with the aſſent of HARPER 
and WEsTON, judgment was given for Walrond, 3. 
& mhil amplius dici poſſet in contrarium eirca menſem Paſchæ 
& proxime.” 
©; 


Mannocke's Caſe, 


(7 TH widow of an inteſtate obtained adminiſtration 
of the goods and chattels of the deceaſed from the 
Commiſſary of the ordinary by parol only, taking an oath 
of adminiſtration from the commiſſary; which thing is en- 
tered in the Regiſter of the acts of the commiſſary, but no 
letters of adminiſtration made either in the name of the 
commiſſary or of the ordinary. Quære, of right in what 
name they ought to have been made? And by this only 
authority, the widow as adminiſtratrix ſold the goods, 
and died; and afterwards a new adminiſtration 1s com- 
mitted to the ſon of the deceaſed inteſtate by letters of 
the ordinary, who brought an action for the goods; and 
the firſt commiſſion pleaded, and an iſſue joined, whe- 
ther adminiſtration was ever committed to the aforeſaid 
reli& of the inteſtate by the commiſſary, or not. Quære 
well, Whether the matter above will ſupport and main- 
tain this iſſue for the vendee, or not; for opinions differ. 
But the iſſue was joined between the parties, that admini- 
3U4 ration 
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Plow, 498. 2, Ro. Rep. 
98. 18. El. 348. a. Dy. 
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ſtrat ion was not committed by Nich. late Biſhop of Len- 
din &c. in manner &c. And, on the Biſhop's Regiſter (of 
the time of this Biſhop) being ſearched, no adminiſtration 


could be found to have been committed; and therefore 
the verdict paſſed againſt Afannocke, who pleaded the 
former adminiſtration: but if he had pleaded it gene- 


rally, without naming the perſon who committed the 


adininiſtration, as ſome entries are to be ſcen, then the 


firſt mattec would raiſe a doubt. 


— . —— — 


(8)JN debt on bond for one thouſand marks, the defend- 

ant pleaded conditions performed; and upon a cer- 
tain point they were at iſſue, and the defendant ſup- 
poſing it certain that the iſſue would be found againſt him, 
between the iſſue joined and the trial thereof, imagining 
by fraud and covin, and colluſion, to defraud the execu- 
tion of the judgment to be given, (a) enfeoffed divers 
* perſons, s, three of his friends, by deed indented, td the 
uſe of his eldeſt ſon in tail, remainder to the uſe of his 
ſecond ſon in tail, with divers remainders over, and the 
remainder of the fee-ſimple to the right heirs of the 
feoffor ; with a proviſo in the ſame deed, that if at any 
time after, he ſhould pay or tender a piece of gold of 
ten ſhillings value to any of the feoffees, all the uſes 
ſhould be extinct, and that they ſhould ſtand ſeiſed to 
the uſe of the feoffor and of his heirs &. And notwith- 
ſanding the feoffment, he continually took the profits of 
the lands contained in the deed, And all this matter 
was found by the inquiſition and oaths of twelve good 
and lawful men, and returned by the ſheriff upon an 
elegit, with the value of the lands, and that the ſheriff 
and the jury were in doubt whether the lands aforeſaid 
ſhould be liable to this execution for the moicty ; and 


(5) E. 11. Tar. C. B. $ Holcraft's caſe. A man conveyed lands for the preferment of his 
children, and afterwards fold thera Sn fide, + it is 299, if he was n't indebted at the time of 
the firſt conveyance to the children, otherwiſe it is by the Juſtices, if &c. 


ww — . —u— — 2 — — 


. 


2. Com. dig. 228. lac. 


— — — 
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Term R.p. 729. 2. Term Rep. 587. And 


{a) See of fraudulent CONVEYANCES, 13. LI. | Rep. 1019. 2. Br. Chan. Caſ. 90. 148. 1. 


Ab. Fraud. (C) Cowp. 434. 705. 2. Black. 


ice Cow p. 427. Dougl. 86. & 89. note. 
+ Orig. 24 Lon. 


%.> 


prayed 


SS - wth 066-9 
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prayed the advice and direction of the Juſtices of the 
Bench. And ſee the many caſes and ſtatutes againſt 
fraudulent gifts of lands or chattels, following: 

(9) A man condemned made ſuch a gift of goods to 
delay execution, and he himſelf took the profits: this 1s 
not good to avoid the execution, nor any treſpaſs in the 
officer and creditor taking them, 

¶ Elegit granted of lands that the defendant in waſte 
had on the day of the verdict given. 

(10) J Walter de Chyriton, Cuſtomer of the King, be- 
ing greatly indebted to him, purchaſed lands with the 
King's money, and took the eſtate of the lands, to his 
friends, to defraud the King; but he himſelf took the 
profits: theſe lands were extended to the King in the Ex- 
chequer. 

(11) A man indebted for merchandize, or money bor- 
rowed, made a gift of his tenements and chattels to de- 
fraud the creditors, and took the profits of them, and fled 
to Salt Mary's, or a privileged place, and this colluſion 
found: the tenements and goods ſhall be put in execu- 
tion as if no ſuch gift had been made, and a like ſtatute 
1. K. 2. c. 9. of fraudulent gifts of lands and goods, 
(42) VIf any man indebted, by any manner of means, 
make ſuch gift to delay his creditors of their recovery 
and debts, and afterwards fly to places privileged by the 
church, living there of the profits of the things ſo given, 
he may be ſued, and by two capiaſes, whereof the ſecond 
ſhall have five proclamations for five weeks at the gate of 
the ſanctuary; and if he make default judgment ſhall be 
given for. the + debt, and execution, as if no ſuch gift 
had been made, 


* 


[ 29. a.] 


Coke 3. 78. b. 82. a. 
void conveyance. 


22. Li. Af. 44. 

72. 43. Z. 3. 2. & 

3 Co. 31. 82. 48. E. CO 
32. b. in the caſe, , 


17. & 18. E. 3. 8. 38. 
Execution 8. 52. 66. 


In ScAcEHARIO 
Dier 160. a. pl. 41. S. C. 
24. E. 3. ro. 4. 3. Co. 
12. 11. Co. 92. & 93. 


50. E. 3. c. 6. 


Raf. Execution 1 50. bs 
Dy. 49. pl. 15. : 


1 N. . ent iS 
Raſ. dett. 5. 107. 3. Ca. 
78. 


* 


(10) Grant by one to a ſurety before that he hath paid any money, is not good; but that may 
be fold by the Commiffioncrs of Bankrupt, by ſtatute 1. Fac. [c. 15.] becauſe it is not a valu- 
able conſideration: 1ſt, Becauſe nothing is paid; zd, The ſurcty cannot compel him to do it; 
but otherwiſe if he had been bound to make him ſuch ſecurity. Note 5. Co. 24. F. Nat. 137. 


He ſhall not have a plentis arquietand.” 


(11) E. 15. Jac. Kot. 1314. Cartzwright and Dent againſt Underhill, | Hutt. 42. S. C. but 
not S. P.] a fraudulent convevance, (becauſe there was no notice) of goods to a ſurety 
for his indemnity, and afrerwards the ſurety paid the debt; in this caſe the commiſſioners may 
ſell or aſſign: by Mr, Dar4/ia/e in his reading on the ſtat. 21. Zac. [1. c. 19,] of bankrupts in 


the year 1627. 


*. 


34 
* 


4 Ong. Deſendant. 


(13) JColluſion 
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T. 7. H. 4. rot. 109. (13) J Collufion in gift of lands and goods of one who 
45. K. 3. 2+ 3. Co. ba. fed to ſanctuary to defraud him who had recovered of his 


execution, was inquired into, and certified in the Bench; 


and upon this a term extended and delivered at an annual 
value, until &c, according to the late ſtatute, 
* [ 295. b.] #* (14) Debt againſt one as executor of J. B. who 
Ann. 13. H. 4. ſays, that the ſaid J. B. in his life-time gave all his goods 
Sh 3-32 Pet. 9 3. to him by the deed produced, without this, that he had 
adminiſtered of any other goods: and plaintiff took an 
averment that this gift was made by fraud and colluſion 
to ouſt him and others, to whom he was debtor of their 
actions; and the other took iſſue, that the gift was made 
bona fide &c. quod nota, 

3. H. 7. ca. 4. 15) 4 All deeds of gift of goods and chattels made or 

OO, I to & A in truſt to £ uſe of the maker of the deed 
of gift, be void and of no effect. 

8 * 1 C80] In formedon the warranty of the anceſtor with 

Voucher 301. 3. Co. 8. aſſets deſcended &c. was pleaded in bar; and the demand- 
ant ſaid, reins per diſcent &, The jury found that nine 
days bctore the death of the anceſtor, he, with intent to 
wrong the heir of the aſſets, enfeoffed him of the ſame 
land &c. by fraud &c. whereby he was barred; for he 
ſhall not have advantage of this fraud, See in Garranty, 
Fitz. 88. 


An. 12. El. ca.s. Raf, (17) An act againſt fraudulent deeds, gifts, alien- 
R fol. ations &c, which hath a reference back to the commence- 
ment of the reign of the preſent Queen. And in the 
Term of Trinity, in the 13th year, a pluries elegit was 
awarded; and of the return above no mention was made, 
but the writ and the return holden out by the difference 
of the Juſtices in their opinions; and a continuancg 


made upon the roll by non miſit breve &c. 


(13) Action of debt brought againſt an heir, who alicned pending the writ &c. [Dy, 
149. A. | 
26085 adjudged 39, 40. Elix. C. B. between Kiicken and Dixon, [Gouldſb. 116.] 


— .. —— — — 


The capias on which (18) A Capias ad ſatisfaciendum iſſued, which was returned 


the writ of exigent lies, : : . 
muſt be into the county non eft inventus : and upon a teſtatum latitat &c. in 
a foreign 


(18) 71. 11. Car. B. R. ꝙ Palmer and Hill. Judgment in London againſt executors de Bonis 
teſeatoris, and upon a fieri facias and aiſil returned, upon the teftatum into Buckingham, 15 5 
x __waſjiauv 
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a foreign county, a capias iſſued thither, which was allo where the dien is 


1 . . . © brou ht; if it 1 
returned non gi inventus; and upon this iſſued immedi- the ara into a fo- 


ately an exigi facta;, without any reſort to the county reign county, it is error, 


191 11. E. 3. Exigent 26. 
where the original was brought: and the defendant upon 15. E . do 


this was outlawed, And by the common opinion of the "7: . 4. 72. 
[2. Crompt. Pr. 42, 43. 


officers and practitioners this was erroneous; for there 2. Hank. P. C. 437, 
ought to have been another capias upon the reſort, and 432. 3. Bac. Ab. 7094 
then an exigent. 


vaſtavit returned; and upon that another fieri facias de bonis propriis, in Buckingham, is error, 
for it ought firſt to be in London. [See 1. Hen. Bl. 541.] 


— — — — — 


— 


(19) TWO men, neighbours, are ſeiſed ſeverally of two 4: by preſcription js to 


n ; | Keep up a fence between 
adjoining cloſes, whereof the incloſure of the his cluſe and B.s; be 


I haſes Bs, 1 
fence between them by preſcription belongs to one of et inte one aud i. 


ar.d his daughters make 
them only, who purchaſes alſo the other cloſe, ſo that he 5 
hath unity: and he permits the cloſes to be open without whether the preſcrip- 


f tion for the fence re- 
any fence. between, and hath iſſue two daughters, and „ive —gutere. 


dies ſeiſed; and they make partition of both cloſes, and 11. H. 4. 5. 11. H. 6. 


; 22. a. 20. E. z. admta- 
the one cloſe is allotted to one ſiſter, and the other to the ſurement 8. 5 2 


; - Nuiſans 2, 3. 14. H. 
other ſiſter, without any mention of the charge of the 5 Ny ES + 


fence,» Whether the charge be revived, or not, was de- Sid. 39. 3. H. 6. 31. b. 


. ks - 21. All. 1. 21. E. 3. 2. 
murred in law. See a like caſe of a gutter in London, a. 4. Co. 38. Ro. 529. 


through the land of his neighbour, in 11. H. 7. fol. 25. X „ 


[Sir T. Raym. 192. 1. 
Vent. 97. 


(19) I. 4. Jac. B. R. Jorden and Mod's caſe, [Ow. . reſolved, That a way by pre- 
ſcription, by unity of poſſeſſion is extinct [ See Cro. Elia. 300. 

Day and Brake's caſe, 3. Jac. B. R. [cited Palm. 446. and in Noy. 84. as Drez and Prake's 
caſe. See Drake v. Doylle, Noy. 14.] Rot. 124, Surry and Pigat's caſe. Unity, becaule it is 
not of neceſſity. : 

Hil. 1. Car. B. R. Rot. 124. Surry and Pigott's caſe, unity of poſſeſſion does not extinguiſh a 
watercourſe : which ſee argued at large, M. 2. Car. B. R. [W. Jon. 145. Lat. 153. Palm. 444. 
Noy. 84. Poph. 166. 3. Bulſtr. 339.] 


— Ä. ———— — * 


— — 


* (19) A SUBJECT of this realm, being a merchant of Departing the realm for 


, the ſake of living out 
London, departed out of the realm without the ot que obedience w the 


f , . . laws, i ( - 
Queen's licenſe, ſolely with the intent that he might 14% ere hl ben une 


live there free from the laws of this realm here, and out Pris reſtraint by writ 
F : or proclamation, 
of his due obedience to the Queen, and not for any cauſe 


* [| 296. a.] 
of traffic. Whether ſuch departure be any offence or _ © 3 
contempt to the Queen, or not? And by the opinion of Lit Rep. 27. Dy. 176. 


12. El. C. . R [ TP 
the JusTICEs of both Benches, and the CHIEF Baron, Ht het abs fugi 


except CATLYN Chief Juſtice, and Wulippox, ſuch 
| departure, 


[ 296. a.] 
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departure, without an expreſs prohibition or reſtraint by 
bs 1 4 75 * proclamation, or writ of ne excat regno awarded by the 
Mod. 177. 1. Bl. . King or Prince, is not any offence or contempt, for it is 
N N N a thing indifferent to depart the kingdom; and the pur- 
pole and cauſe, which 1s ſecret in the heart, is not examin- 
able, See the writ in Nat. Brev. Fitæb. accord? fo. 85. in the 
writ de ſecuritate invenienda quod ſe non divortat ad partes exteras 
ſine licentid regis; and to prove the common law to be as 


above, the general prohibition, or defending that King 
Raf. paſſages 2. repeal- 
ed by tat. 4. Jac. 1. c. 


3.5 22. c. 2. againſt going out of the realm, except lords, good 
and notable merchants, and ſoldiers, 


Stanley's Caſe. 


9 e (200 ONE Stanley, priſoner in Newgate, was indicted 
former hulband, bars her for the murder of J. S., and thereupon was ar— 
Rey raigned, and pleaded not guilty; and was found guilty : 

and immediately the wife of J. S. entered an appeal of 
Ee. 8 death; to which defendant pleaded by counſel, that 
Ink. 68.] - the aliotif after the death of the huſband, had taken 
4.0.46 Sta. 3. H. 7. another huſband (without ſhewing his name) at Exeter: 


c. 1. Dr. St. 133. 15 t. 


31. H. 6. 11. -Y = which was a foreign plea, to which the plaintiff did not 
Kc 17 org H. é. reply; and ſo the matter reſted for a year, And after- 


27 N. C. 44. Wards, by certiorari, the indictment and all proceedings 
—_ Corone 59. Dy. upon it were removed into B, R., and the priſoner alſo. 
And now this Term he was brought into B. R., and 
being aſked why judgment ſhould not be given upon the 
ſaid verdict, pleaded all the matter above, and that the 
appeal is yet pending; to which the Queen's attorney 
21. AN. 4.45. E. 3.25. pleaded nul tel record: and no continuance of the appeal 


n had been after the ſaid foreign plea pleaded, which is 


more than a year ago; and ſo the record certified: quære 


what ſhall be done? And afterwards, in this Term, the 
22. E. 4. 19. 21. H. 6. wife was non{uited in her appeal; wherefore judgment 
29. Stamf. 147. BY 

was given that Stanley ſhould be hanged by the neck upon 

the indictment and trial above. 


(20) IL. 35. Ed. 3. rot. 71. Cecil Day's caſe, that a feme covert ſhall not have appeal. 


John 


Richard 2. of his royal majeſty made in parliament, an. 5. 
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John Conier's Caſe. 
(21) MENMORANDUM, That 72hn Coniers, Gentle- 


man, was indicted for traiterouſly receiving, 
aiding, and comforting one Jobn Fairfax, Gentleman, 
knowing the ſaid Fo. F. falſely and traiterouſly to have 
counterfeited and made divers pieces of money of falſe 
metal to the ſimilitude of good and lawful money of Eng- 
land, called ſhillings: * and upon his arraignment was 
found guilty, And the Juſtices did not proceed to judg- 
ment of treaſon upon this indictment, becauſe it is only 
miſpriſion of treaſon : and, of that opinion afterwards 
were many others, And at length he was pardoned. 


[ 296: a. ] 


Knowingly to receive 
the maker of falſe coin, 
is not treaſon, but wit- 
prifion ot treaſon. 


[Jenk. cent. 6. c. 18.] 


12. Co. 81, 82. 9. H. 6. 
47. Halcs pl. 20. 127. 
cen: . . 20. & * 
Stamf. 37. b. 38. 


* [ 296. b. ] 


[1. Ld. Raym. 67. r. 
Hawk. Pl. Cor. 87. & 
2. 440. contra, and ice 
1. H. H. . Cc. $2. & 
28 throughout] 


(21) E. 8. Car. B. R. ꝙ Francis Plum, Jacob Maſſe, and Will. Gre/ham, were arraigned for 


miſpriſion of trealon, for counterfeiting and coining 


rixdollars, guilders, and ſtivers. 


In evi- 


dence to the jury it was found that they had mixed much baſe metal with the filver, and that 
they conveyed it over the fea, and there only uttered it; and were found guiity, and pardoned. 


[ 14. Eliz. c. 3-] 
3 


—— — 6— —— 


— — — 


Page againſt Moulton. 


YT 

his youngeſt ſon, promiſed to the friends of the 
wife, that after his death and the death of his own wife 
the ſon ſhould have the land to him and his heirs, And 
the marriage is had, but this promiſe is by parol only, 
and no confideration on the part of the woman: and 
the father was ſeiſed of the land in his demeſne, and 
not in uſe; and this found by ſpecial verdict upon not 
guilty, Whether the uſe changes by this covenant, or 
not, was the doubt, And by the opinion of ALL the four 
JusTicEs of the Bench, without open argument, the uſe 
is not altered by ſuch naked promiſe ; and fo adjudged in 
next Hilary Term. 


(22) Between Callard and Callard, [Mo. 688. 2. And. 64. Poph. 


„ 


Entered M. 10. & fr. 
El. rot. 1260. 


HE father, upon communication of marriage of A parol promiſe, in 


conſideration of a ſon's 
marriage, that he ſhall 
have the land after his 
father's death, will not 
raiſe an uſe to the ſon. 


Winch. 37. 1. Sid. 26. 
82. Plow. 308. b. D. 8. 
Ic0. a. Cro Eliz. 344. 
Dy. 96. Mo. 333. 544. 
[Sir T. Raym. 47. Shep. 
Touch. 483. 2. Com. 
dig. 569. Gilb. Uſes 60. 
See Hob. 313. and 2. 
Wilſ. 75 ] | 


47-] 36. Eli. in the 


Exchequer-chamber, by Baron CLERK, WALMSLEY, PEBIAM, and ANDERSON; upon 
a conſideration of natural affection an uſe may be created without deed, and no Juſtices contra. 
And. 37. Eliz. Corbin v. Corbin, [2. Rol. Ab. 784. pl. 4. and Mo. 544. S. C. Lut not deter- 
mined, | by three Juſtices an uſe may be created by parol upon conſideration of natural affec- 
tion. | By the ſtatute of frauds, 29. Car. 2. c. 3. a Writing is necellary. | 


[ 296. b.] 


A baſtard is not a child 
within the meaning of 
32 H. 8. e. 1. 84 

If an office only find 
that knight- ſervice land 
is conveyed in tail to A. 
by the King's tenant, 
the Attorney General 
may ſupply the defect, 
by —_— that A. is 
ſon to the donor. 


6. Co. 77. a. 10. 83. a. 
Dy-18 f. pl. 51. B. N. C. 
394. Noy 25. 14. El. 
313. b. 18. Eliz. 345. a. 
23. Eliz. 374. b. 29. E. 


14 b. Dy. 228. 1. 
Keble 268. 


[Co. Lit. 78. a. & 123. 
Mr. Hargrave's note 8. 
That a baſtard is with- 
in the meaning of the 
Marriage Att. 1. Term 
Rep. 96. and ſee 2. Br. 
Ch. Cai. 553.] 


Michaelmas Term, 12 & 13 Queen Elizabeth, 


(2 OE. being a mere baſtard, had an eſtate tail con- 

veyed to him by his reputed father, of lands, 
holden by knight-ſervice of the Queen, by act executed 
in the life of the donor, and died, the heir within age: 
and this eſtate is found by office, but the baſtard not 
called baſtard or ſon to the donor. Firſt, Whether the 
Queen be entitled to the third part thereof by the equity 


of the ſtatute, as a preferment of a legal ſon, quære. And 


if ſhe be, then what remedy the Queen hath for not 
naming the ſon or child in the office? Whether her at- 
torney may take an averment or ſuggeſtion that he was 
the ſon, or child, or wife, as the caſe requires, although 
he be not ſo named in the office, or a new office is to be 
found for the Queen, quære. And as it ſeems the baſtard 
ſhall be out of the ſtatute, becauſe he is, but as any other 
perſon, a mere ftranger to the father, quia filius nullius. 
And thy preamble of 32. H. 8. [c. 1.] rehearſeth, * laws 
4% ful generations,” And for the ſecond, it ſeems the attor- 
ney may enforce this office by a ſuggeſtion; for the 
Queen hath no other remedy ; and the ſuggeſtion 1s not 
repugnant, but a ſupplement thereof only. 


(23) Tin. 36. Elix. in the Court of Wards. The advancement within the ſtatute ought 
to be found by inquiſition; and a nude averment doth not do that by PoPHAM and ANDERs» 
SON in one ꝙ Smits cale, 


— 


2 1 


Tf the warden, tho' by 
command of the Lord 
Treaſurer, and Chan- 
cellor of the Exchequer, 
ſovffer one in execution 
. at the Kavg's ſuit, and 
alſo at the ſuit of a ſub- 
jet, to go into the 
country with a keeper, 
to collect the King's 
debt, it is an eſcape. 

Whether B. R. can 
charge in execution one 
condernned in that 


Court, already in the 


— ... — — — 


(24) A MAN condemned in the Exchequer for a debt 

to the Queen, was committed to the Fleet by the 
Barons of the Exchequer, and being in execution, he was 
condemned in B. R. at the ſuit of a ſubject upon a bill of 
debt in cuſtody of the Marſhal : (quere, by what means 
he was brought there to anſwer?) And afterwards at the 
prayer of the plaintiff, an habeas corpus cum cauſa was 
awarded out of the ſaid Bench to the Warden of the 
Fleet, who certified the cauſe as above, and brought in 


(24) Hil. 19. EL. C. B. $ Maſten in debt againſt the Warden of the Fleet for the eſcape of 


one Price, who was let out of the Fleet by command of the Lord Treaſurer and Barons of the 
Exchequer; and adjudged, that Mofez do recover againſt the Warden. And alſo there it 
was ruled, that if by command of the Barons at any day after the Term the Warden bring 
auy priſoner before them, it is an eſcape. 

Tr. 26 El. Rot. 1243. Such command by the Barons of the Exchequer to An/ham, Warden 
of the Fleet, who ſuffered one Dercet to go with a ſervant of the Warden into the country to 
ſatisfy the Q een the ſooner — Maz/er iu this plea recovered agaiuit the Warden by judgment 
upon demurrer. { Bendl, 235. Keilw. 214. pl. 26.4 


the 
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the body, which (for certain reaſons moving the Court, 
and for the ſaid * cauſes) was remanded to the ſaid Warden 
of the Fleet; and at the prayer of the plaintiff was 
committed by the Court to the ſaid Warden of the Fleet 
in execution of his debt and condemnation, After this 
an order was given to the Warden by the Lord Treaſurer 
and the Chancellor of the Exchequer on the part of the 


Queen, to ſuffer the priſoner to go into his country with; 


a keeper to collect and levy money, the ſooner to pay her 
Majeſty her debt; which order was executed accordingly, 
and the priſoner brought back to the Fleet; and being 
there (the Queen's debt unſatisfied) the plaintiff brought 
a bill of debt againſt the Warden in C. B. upon this 
eſcape, who juſtified the above eſcape by the ſaid order: 
whereupon the plaintiff demurred in law, 1ft. It is to 
be conſidered, Whether the prayer and requeſt of the 
plaintiff in B. R. for committing the body of the defend- 
ant in execution to the priſon of the Fleet (which is not 


the proper priſon of that Court, eſpecially for debt which 


1s a civil and common plea, and not criminal, nor a plea 
of the crown) be lawful or not? And inaſmuch as the 


plaintiff .commenced his ſuit againſt the defendant being 


in cuſtody of the Marſhal &c, which is the ordinary and 
immediate priſon of that Court, he ſhall not be received 
to change his priſon &c. any more than where the pro- 
ceſs is directed to the Coroners, it ſhall not be directed 
to the ſheriff, although there be a change of ſheriff &c. 
Alſo it is to be conſidered what authority the Court of 
B. R. had to commit the defendant to the Fleet, on 
which the Warden is not attendant as an officer there, 
for if it hath no ſuch authority, then it follows that the 
priſoner was not in execution for the debt of the party, 
but in execution only for the Queen's debt, And although 
he were in execution for both, till before the Queen is 
ſatisfied, the execution of the party does not commence z 
for the Queen hath no equal in her kingdom to have in- 
tereſt in the body of her priſoner, together with her &c. 
and ſo theſe matters ſerve well for the Warden, But the 
matter of the excuſe above is not ſufficient, for the com- 
mand of the Treaſurer and Chancellor are not ſufficient 


* [ 297. a.] 


Fleet, at the ſuit of the 
King. 


* [ 297. A. ] 
If the King have his 
debtor in execution, no 
ſubject can have exe- 
cut ion until the King's 
debt is ſatisfied. 
[10. Vin. Ab. 94] 


Dy. 152. 2. 197. ®. 
307. &. 19. E. 3. 13. 
Bar. 253. 2. Cro. 283. 


v. 278. 306. Plow, 
38. 


Finch. fo. 68. b . 
152. 14. H. 7. 31. b. 18. 
E. 4. 8. a. 3. 10. E. 4. 
13. 20. H. 7. Cro. 57. 
19. H. 8. 7. 9. E. 4. 
46. 21. E. 4. 71. a. Dy. 


197. 364. 1. Inſt. 1 58. 

(Dy. 275. 

8 Bac. Ab. 629. 3. 
om. dig. 486.] 


[But ſee Cro. Car. 390. 
1. Lev. 125. 146. 2. 
Com. dig. 647, 648. 2. 
Black. Rep. 1294. 4. 
Term Rep. 316. 402] 


Dy. 60. 29. E. 2. 13. 2. 
E. 4 A Du. 276. 1. 


warrant to licenſe one condemned in execution to go with Ro. Ab. 806. 8. Noy 4. 


a keeper 


L297. a.] Michaelmas Term, 12 & 13 Queen Elizaberk: 


[3- Com. dig. 182. Bac, a Keeper or otherwiſe at large; for the Queen herſelf. 
could not do chat: as was holden by the opinion of all. 


Ab. Eſcape (B.)] 


the juſtices of both Benches in the time of Queen Mary. 
Z. 4 and 5. P. & M. &c. [Ante 162. b. pl. 50.] 


— — ... ——ñ— 


Puttenham againſt Puttenham. 


In audit. querela on a (2 5) 
de cazance to a flatute 


for performance of cove- term of years to his younger brother George P. 
nants in an indenture, 


me declaration ſheuld Of the manor of Sbirſield, in the county of Southampton, 

ſet out the covenants, hy indenture, in which were many covenants on the part 
and ſhew pertormance 

ſpecially. of the ſaid R. to be performed; and for the performance 

l Com. dig. 463. 465-] he was bound by recognizance by force of a ſtatute 

8 6 ſtaple * to his ſaid brother G. on the ſame day that the 

*[297. b.] indenture bore date. And another indenture of defea- 

zance, bearing the ſame date, was made between them 

referring to the firſt indenture, 3. quod /* dictus R. perim- 

pleverit omnia et ſingula, conventiones Sc. in difta priori inden- 

turd contenta ex parte ſua perimplenda quod tunc &c, And 

' afterwards G. P. ſued out execution of the ſaid lands and 

1. Lev. zog. tenements of the ſaid R. in three counties: and he brought 

an auditd querela upon the indenture of defeazance, which 

referred to the former indenture as above, with theſe 


general words in the writ, namely, et licet prædictus R. 


omnia et ſingula, conventiones Sc. ex parte ſud perimplenda Sc. 


[Herne's Pleader 33 Juxta tenorem et effetlum indenturarum prædictarum bene et 
Dy. 193. pl. 30. fideliter perimplevit Sc. as he is ready by ways and means 
convenient to manifeſt: item tamen G. &c, executionem 
Sc. tam tarde proſecutus eft minus juſte Sc. And the Juſtices 
of the Bench were commanded by the writ, that“ having 
cc ſeen one part of the indenture aforeſaid, and called the 
RES a 3-3" «© parties aforeſaid before them, and having heard on 
2 11 * 8 both ſides their reaſons they ſhould further cauſe to be 
163. 22. H. 6. 56. a. © done in this behalf what of right and according to the 
1 58 Þ. 4. „ 44 law and cuſtom of the kingdom &c. was to be done.“ 
And upon that a venire facias iſſued out of the Bench 
againſt G. P. “ to anſwer to the premiſes and to do and 
receive what the Court ſhall in that behalf ſee conſi- 
„ derable,” with a ſuperſedeas of any execution in the 
mean time: upon which writ ſerved, the parties appeared 


by attorney. (26) And without any declaring or ſhew- 


ing 


RICHARD PUTTENHAM made a leaſe for a 


Michaelmas Term, 12 & 13 Queen Elizabeth. 


ing of the covenants of the indenture, or performance of 
them particularly on the part of the plaintiff, the de- 
fendant on his part ſhewed the indenture, and alleged a 
breach of covenant to charge the plaintiff, which he ought 
to have performed; wherefore he prayed that he might 
not be hindered, or delayed of his execution of the 
ſtatute; and the plaintiff traverſed the breach, and iſſue 
joined upon that and tried for the plaintiff, And it was 
alleged in arreſt of judgment, that this was a jeofail, and 
not remedied by the ſtatute 32. H. 8. [e. 3o.| by reaſon 


[ 297. b.] 


Dy. 97. pl. 46. 279. a» 
5. Co. 36. Ral. replead- 
er 36. Plow. 209. 


[5. Co. 35. a. but the 
ſublequent ftatutes of 
Jeofarls, do extend to 
dec larations.] 


of the inſufficiency of the declaration and failure thercof, 


as above; for he complains of his grieyance in the ſuing 


of the execution againſt the defeazance which is condi- 
tional, and to be performed on the part of the conuſor, 
which he ought to ſhew, 1f he would take advantage of 
it, and this in particular, and how ; for he hath under- 
taken it in his writ above, 5s. as by way and means &c, 
he is ready to manifeſt &c, | 

And yet A, 3. H. 6. fol. 8. In debt upon indenture, 
in which were divers covenants to be performed on the 
part of the defendant, the plaintiff in his count alleged 
the breach of all generally, without naming any one in 
particular: this was good prims facie, and a good plea for 
the defendant to ſhew as generally that he had performed 
all and had broken none. The plaintiff ſhewed by his 
replication a * covenant in particular broken, to which 
the defendant rejoined, and the jury were charged with 
this covenant only; and by the opinion of the Court it 
was holden good pleading &c, But it ſeems to me, that 
this count is (a) double or treble, or more &c. for the 
breach of one ſufficeth for the forfeiture of the entire 
ſum, wherefore &c, ö 

And in the caſe above, judgment was given, That 6. 
Puttenbam, the defendant, might proceed in ſuing out exe- 
cution, if he pleaſed, 


* — 


Br. Count. 3. 


6. K 7. 7. 6. K. . . 
46. E. 3. 33. 47. E. 3. 
5. 19. E. 3. double plea 
20. 33 Afl. 1. 20. H. 7. 
I. 20. 68. 3. H. 4. 9. 6. 
H. 4. 9. Plow. 86. 
[Com. dig. Pleader (F. 
14.) (V. 13.) Cowp. 
578 ] 


* [| 298, a. | 


[Cro. Eliz. 809.] 


Dier t 15. pl. 67. 21s E, 
4 6. b. 6. E. 4. 5, 


(a) By 8. & 9. V. 3. c. 11. 8 8. In debt 
on bond, er on any penal ſum for non- per- 
formance of covenants in any indenture &c. 


he ſhall think tit, 


the plaintiff may aſſign as many breaches as 


Hilary 


[298.2] Hilary Term, 


15 Queen Elizabeth. 


James Dyer againſt Margaret Viſcounteſs of 
Hereford. 


Letter from the terant (27) PHE purchaſer of a reverſion (by fine acknow- 


to th ntee of land : 
tie bl ended kim ledged, and the Queen's filver entered, but the 


to attorn, ſaying © I ar . 
am glad of fo good an fine not engroſſed) wrote to the tenant, notifying this 


heir as your Ladyſhip,” purchaſe, with a requeſt of good-will, and aſſeut to at- 


is a valid attornment- : f 
2. Leon. 17. Plow 46. b. tornment without compulſion by law ; to which anſwer 


8 13. b. 4 1s made by letter ſubſcribed with the hand of the party, 
. Aare imp. . . g 
H. 6.8 4” 2 (That the conuſor by name not having it himſelf) *I am 


+ 49. E. 3.15. a. Lit. s 
3 5.2 glad I have ſo good an heir as of your good L.“ Whether 


* 8 3 this amounts to an attornment at law or not, quære. And 
303. (H.) f. it ſeemed to CAT LN and divers of the Serjeants, that it 


is good enough. ( 


— — 

K 
— 

— 


(b) By 4. An. c. 16. f 9. attornment was | c. 19. f 11. in ſome caſes abſolutely void. See 


rendered unneceflary ; and by 11. Geo. 2. | Doug. 282. 
— * — — j  — — — 
unn. Vernon againſt Madder. 


In a formedon agairſt (28) A FORMEDON in remainder had depended five 


baron and feme; the 


feme received on de- years, and delayed by &c. Now the huſbands 
t of the baron, , . 

. another to War. made default, and the wives prayed to be received to de- 

Gat 1 fend their right and inheritance, as daughters and heirs 

N. I. Entries 233. b. : ; 

. 4. Of Sir G. Fernon of the Pete, and vouched Ke. Whether 

E. 3. 14. Plow. 13. b. . : 

n the Court de jure ought to admit the voucher, becauſe 

6. 49. 4. they are not ready to anſwer the demandant, and to de- 
fend their right, according to the ſtatute Ye. 2. c. 3. 
which is conditional, 3. If the huſband abſent himſelf, 
* and will not defend his wife's right, or againſt the 
« wife's conſent will render the land; if the wife do come 
« before judgment ready to anſwer the demandant, and 
„to defend her right, the wife ſhall be admitted; like- 


wile 


8 


Hilary Term, 13 Queen Elizabeth, 


« wiſe” &, And note this letter of the ſtatute for the 
true text, by the kindred ſenſe with that which follows 
after the likewiſe : and alſo confirmed by the manuſcript- 
book of Lord CATLYN, and the book which 1s called 
Heta; yet all the printed ſtatutes of this chapter are, 
& or in his own life will not anſwer” c. which ſeems falſe, 
and hath no probable ſenſe, for the huſband cannot an- 
ſwer by any poſſibility after his life; and therefore I con- 
clude it ſhould be, “ or againſt his wife's conſent will render 
as above, It was much in queſtion, Whether the Court 
ought to adinit this voucher, or may deny 1t without 
error. * And 7, E. 3.[ 32. a pl. 29.] in ſcire facies upon 
2 fine, the nonage of the tenant by receipt being in of the 
reverſion by deſcent was denied. And 25. VJ [ pl. 14. 
in aſſiſe againſt huſband and wiſe, the wife tenant by re- 
ceipt cannot be ſuffered to imparl &, And at length it 
was holden by the Court to be the ſure way, and without 
error to grant the voucher, 


Story's Caſe. 


SUBJECT of this realm being beyond ſea, 
practiſed with the prince or governor of the 
ſaid country to invade this realm with a great power : 
and in his practiſing declared by what means, and how, 
and in what place the invaſion might beſt be: and that 
if ſuch invaſion ſhould be, there were many ſubjects 
there who would aſſiſt and adhere to him. (But yet there 
is no ſuch invaſion afterwards), What offences are theſe 
practices; and how and where they ſhall be tried: and if 
the practiſing there be for the death or deſtruction of the 
prince, what offence that is in the ſubject, and how and 
where it ſhall be tried, were the queſtions. And theſe 
offences are holden by the Juſtices to be treaſon: for an 
invaſion with power cannot be, but of neceſſity it will 
trench to the deſtruction or great peril of the per- 


(29) A 


(29. 
27. a good explanation of 25, E. 3. and other ſtatutes of treaſons. 


g A 2 


L 298, a.] 


Dy. 34m. pl. 54. Aze 
112. 


* | 298. b.] 


20. H. 6. 23. 9. E. 3. 
Age 118. 40. E. 3. 
3. 20. E. 3. B. reſcrit 
73- 5. H. 4. 1. 10. H. 
4. 9. 6. E. 3 10. a. 5, 
H. 7. 8. 21. E. 4. 65. 


Dy. 28. 


1 


A ſubje& confpiring bee 
yond ſea for the inva- 
fion of this kingdom, 
tho' it is not executed, 
is goilty of treaſon by 
compaſing the King's 
death, and ihall be tried 
according to 35. H. 8. 
c. 2, Which is not yet 


repealed. 


[Jenk, cent. 6. c. 19. 
8. C.] 


2. Ard. 5. 66. Mo. 62r. 
3. Inſt. 11. 14. Hal. pl. 
Iz. 1. Cro. 332. Dy. 
28. 


[Foſt. Cr. L. 196. 213. 
1. Hawk. P. C 51. 1. 
H. H. P. C. 96. 1. Bury. 
645. 

1. And. 262. 11. Co. 
63. Stamf. 90. Raſ. 
Tryal 14. Rat Tr. aion 
23. Dy. 286. B. N. C. 
449. 481. 


See St, John's argument upon the bill of attainder of the Earl of Strafford, fo. 26. & 


ſon 


Hilary Term, 13 Queen Elizabeth, 


ſon of the prince (. And both offences are triable by 
35. H. 8. [o. 2.] which ſtatute remaineth yet in force, 

Lr. H. H. P. C. 169, notwithſtanding the repeal in the firſt year of Queen 

318. See Dy. 131.23. Mary, [ſeſ. 1. c. 1. ] and the clauſe in 1. & 2. P. & M. 
[o. 10. ] that trials in treaſons ſhould be according to the 
common law, and not otherwiſe. And ſo it was reſolved 
in Trinity, 3. Ph. & Mar. [ante 131. b. pl. 75. ] More, poftea 
fol. 300. b. pl. 38.] 


[ 298. b.] 


— — 
— 


{a} So for a ſubject to procure money to | of relief are procured, and ſent to the Scorch 
be ſent, tho? it be intercepted, or to convey | © Lords by a ſubject of this realm; and 
it from foreigners to thoſe againſt whom for | thercupon, ſhortly, fix hundred pounds of 
receiving and protecting rebels there is a | the ſaid ambaſſador's money is covertly 
proclamation of enmity; or to diſtribute | * ſent towards Scoiland by the ſubject ; which 
money ſo ſent amongſt the rebels themſelves, | © money was intercepted by the way, and 
is high treaſon; as appears by the following “ never came to the Lords. Whether this 
caſes of Lord Chief Juſtice DYER, extracted | ** fact be treaſon in the ſubject for adherence, 
from the MS. (See Preface.) &« aiding, or comforting of the Queen's ene- 


«6 
«6 


«© The Earls of VWefmorland and Northum- 


berland, with divers other rebels, fled into 


Scotland, where divers Srotch Lords re- 
ceived and detained them; and being re- 
quſted by the Qucen our Sovereign to 


* rerder and deliver them, the Lords re- 


fuſe. The Queen, by aſſont of the King 
of Scotland, and his Governours and Coun- 
cil, ſendeth a proclamation of enmity with 
an army to the Lords caſtles and holds in 
Scolland, who, with the rebels, being fled, 
their caſtles and holds are taken, razed, 
and ſpoiled. After this, the French Am- 
baſſador's letters of comfort and promiſe 


mies, by 28. E. 3, And it was reſolved 
by all the Juſtices to be treaſon. 

&« Alfo divers open rebels flee into Hand- 
ers; and for their relief there, one thouſand 
two hundred crowns are ſent from the 
Pope, to be diſtributed among them; a 
ſubject of this realm being put in truſt to 
ſee it diſtributed, appointeth two hundred 
of the crowns to one chief rebel, and as 
much to ano ber &c. which is done ac- 
cordingly. Whether this be treaſon in 
the ſubje&t? And reſolved as above, to be 
treaſun,” [See Foft. Cr. L. 217. 


— — ——— 


Tenant is capite makes 
a fcoffinent in tee, till 
he pay IG the ico'tee, or 
his heirs, one hundred 
pounds; the feoit-e dies, 
his heir within age: the 
King is entitled 10 
wardl{hip of body and 
land, halle to have it 


deveſted on payment of 


the hundred pounds. 
(Shep. Touch. 117.) 


2. Rol. Rep. 469. Co- 


ne 


Keble 145. 222. Co. Lit. 
79. b. 245. a, Dy. 300. 
1. Keble 800. 2. El'z. 


181. a. 7. Eliz. 236. a. 
. 4-14-24. 3-H; 7. 
15. a. 22. FI. 369. a. 
Dy. 25. B. N. C. 265. 
Inſt. 222. a. 


(30) PHE King's tenant in capite made a feoffment to 
the uſe of the feoffee and his heirs, until ſuch 

time as the ſaid feoffor ſhould pay to the feoffee or his 
heirs one hundred pounds; and that upon and from the 
day of payment thercof, the feoffee and his heirs ſhould 
ſtand and be ſeiſed to the uſe of the feoffor and of his 
heirs, and that then and from that time it ſhould be law- 
ful for the feoffor to re- enter &c. The feoffee died ſeiſed, 
his heir within age; and afterwards the feoffor paid the 
one hundred pounds to the heir: after which payment 
an oſhce is found of all this caſe s, of the tenure, of the 
feoffment &, And by a mon/trans de droit, the hands of 
the King are amoved from the poſſeſſion with the iſſues 
from the time of payment. Whether the cuſtody and 
marriage of the heir be ſuch chattel veſted before the 
_ office, 


r ER” WW Y 


Hilary Term, 13 Queen Elizabeth. 


office, that it may not be deveſted by the redemption of 
the land, which was the cauſe of it; and Whether with- 
out tender, the King ſhall have the double value, or not ? 
And it was reſolved in Hilary Term, in the 14th of the 
preſent Queen, that the Queen hath no right or title to 
the double nor to the fingle value in“ this caſe; for all 
mean eſtates or contingencies in the mean time made, 
are by the redemption and condition above, defeated &c. 
See for the reſolution of a condition performed, peſtea fol. 


369. 51. 


| 


Eafter Term, 
13 Queen Elizabeth. 


( 31) PHE conuſor and conuſee of a ſtatute ſtaple die, 
and the executors of the conuſee ſue out execution 
in the Chancery; upon which writ the death of the 
conuſor is returned by the ſheriff; and alſo an inqueſt of 
extent of the conuſor's lands; but in the inquiſition no 
certain eſtate is returned, but generally that the cohuſor 
was ſeiſed on the day of the recognizance made of the 
manor of Brodeley, where the name of the manor 1s Borley, 
without ſhewing what eſtate &c. and yet a /iterate iſſued 
upon this return, and was returned ſerved, 5. that the 
executors of the + conuſee had accepted it according to 
the extent. Yet quere, Whether the executors, or their 
executors, if they die before any profit received from the 
land, may not pray a re- extent upon this infufſicient and 
uncertain return &c. was the queſtion, And by the 
Opinion of the Juſtices ſhewa to the keeper of the great 
ſeal, they may; for the firſt was void; for he might be 


*[ 299-4 ] 


[12. Car. 2. e. 24] 


Lit. 368. Plow. 42. 


ſame reaſon. 


K 


*» 


The conuſce of a ſtatute 
ſued execution, on 
which the death of the 
conuſor was returned 
ſeiſed of a manor, and 
an extent thereof, with- 
out ſhewing what eſtate 
he had in it: this is void, 
for after his death no 
land but fee-fimple can 
be extended; but he may 
have a new extent, tho? 
he had accepted the 
firſt by liberate. 


2. Ro. 38. 16. Dy. 180. 
pl. 49. 2... 23.8. 36. 
H. 8. Br. Stat. mer- 
chant 43. 2. Leon. 121. 
4. Co 74. a. but he miſ- 
takes the eſtate there. 


[Co. Lit. 290. a. 5. 
Com. dig. 502. 


(31) Note, That Nox, at a mooting 22. Nov. 8. Car. ſaid, that in 2. Elig. upon a diem 


Claufit extremum, it was found by office that I. §. was feiſed and dead 
of what eſtate he was ſeiſed. 


- and it was not found 
And in the Court of Wards it was refolved that this office was 


utterly void; and fo void, that a el, inquireudum could not be awarded upon it. 8. Jac. 
Exchequer, 4 RI. Taquiſition found, that R. was ſeiſed or poſſeſſed of one meſſuage and 


-y 


Gur” It is bad, becaule no eftatc is found. 
+ Orig Con br. 
3&3 


divers lands &c. 


ſeiſed 


299. a. | 


Faſter Term, 13 Queen Elizabeth. 


Plow. 437. 11. H. 7.21. ſeiſed for term of life or in fee tail: in which caſes tke 


b. 11. AT. 21. 28. Aff. 
6. 27. H. 6. Stat. re- 
covery 1. 2. Cro. 693. 


DEvoxs ui. 


The plaintiff in quatre 
rnp:d:t, claiming under 
a grant from one who 
had two parts et the ad- 
vowlon appendant to a 
manor (a ſtranger have 
ing the third) needs 
not ſhew how the 


grantor's turn com- 
menced; for the ap- 


ndancy ſhews it to 
have been by preſcrip- 


tion. 


8. Co. 136. Hob. 172. 
Mo. 867. 


299. b.] 


3. Leon. 164. 


H. 6.13. to. H. 7. 
15. 22. H. 6. 10. 11. 
. 


Nat. 2. e. Me. 3867, 


881. 


[3- Mod. Eat. (38.) LY 
OL dig. 315 


Finch. 7. b. 46. E. 3. 
pe. 21.4.9. 8.2.45; 
. 12. $8; Co. 161. 
Plow. 83. 


land after his death is not extendable. Therefore (of ne- 
ceſſity) in this caſe, where the death of the conuſor appears 
in the return, his ſeiſin ſhall be found of a fee ſimple 
only. 


1 
—— .. — W 
8 


Eveleigh againſt Turner, and others. 


(32) QUARE impedit, by Eveleigh againſt Turner and 

others, for the church of Tallcton, The count 
was, That one Nicholas Fraunces was ſeiſed of the manor 
of Talleton Fraunces with the appurtenances, in the county 
aforeſaid, to which the advowſon of the church aforeſaid, 
s, to preſcnt to the ſame church every third time that the 
ſaid church ſhould be vacant, then belonged, and ſtill doth 
belong, in his demeſne as of fee; and that one Egidius 
Hill was ſeiſed in his demeſne as of fee, of the manor of 
Talleton Hill with the appurtenances, in the county afore- 
ſaid, to which the advowſon of the church aforeſaid, s. to 
preſent to the ſame church twice, or two turns of the 
ſame, the one next following the other which ſhould 
chance or happen to be vacant then belonged, and ſtill 
doth belong. And the aforeſaid Egidius being ſo ſeiſed 
&c, preſented twice together, and ſhewed in certain; and 
the ſaid N. F. preſented the third turn * &, And Hill, 
by beginning again, preſented as in his firſt turn, and 
granted the next avoidance to F. Moore, Knight, who 
granted it over &c to Eveleigh, the now plaintiff &c. And 
Whether this count as above, without ſhewing ſpecially 
how the turns above commenced, s. by preſcription, or 
by compoſition, or otherwiſe, be ſufficient or not, was 
moved in arreſt of judgment after verdict paſſed for the 
plaintiff, And it is good enough, becauſe the appendancy 
of the manors includes of neceſſity a preſcription of which 
the commencement is not known ; wherefore the plaintiff 
had judgment to recover. But it ſeemed to me, that it 
would have been better order to have commenced with 
the two frſt turns, which is the oreater part of the ad- 
youwſun, and then to {peak of the third turn, and not as 
above, Alto to ſay, that the lord of the manor of 


(32) T. 44. LI. + B. Dilics and Aller, Judgment, that he needs not ſhew how the turns 


commenced. Lib. Int. $ 499. 40. E. 3. Monſir ans de faits, 22. & 24. E. 3+ 27. 


T. Hill 


Eaſter Term, 13 Queen Elizabeth. 


T. Hill was ſeiſed of two parts of the adyowſon, 3. to 
preſent twice together as aboye; and the other lord, of 
the third part of the advowſon, s. to preſent to the ſaid 
church every third turn, according to 33. H. 6. fol. 11. 
becauſe he hath in that church only an advowſon or pa- 
tronage, and a parſonage ; and that would have been the 
better form, as I think. And yet, by the ſtatute of 
36. E. 3. c. 15. the count ſhall not abate for default of 
form if the matter be ſufficient, A like caſe, T. 14. of 
the now Queen. rot. 1060, Lovendon againſt , and 
others, for the church of Burg/lal, in the county of Berks, 
[See Mo. 558. 3. Cro. 686, 5. Co. 102.] 


— 


— 


— . —— — 


(33) MAN ſeiſed of a manor in fee, holden of the 
King in capite, before the ſtatute of quia emptores 
terrarum [I. 3. 18. E. 1, ſt. 1.] enfeoffed one J. S. of 
part of the demeſnes in fee, without ſaying more; the 
feoffee enfeoffed another to hold of the feoffor and his 
heirs, at the rent of twenty-ſix ſhillings and eight pence 
per annum, in lieu of all ſervices and demands; this land 
is not holden in capite clearly: and the firſt meſnalty is 
holden of the feoffor as of the manor by knight-ſervice. 


— 


— . —— 


(34) JN debt the plaintiff declared upon a recovery of 

coſts and damages in a writ of entry, whereby the 
action accrued ; the defendant pleaded in bar, that the 
plaintiff after the judgment immediately ſued out an clegit, 
and delivered the writ to the ſheriff, who ſerved the writ, 
and delivered the moiety of the land extended to the 
plaintiff &c, without ſhewing the return thereof. Quære, 
Whether it be a bar. And as it ſeems it is; for the 
plaintiff cannot vary in proſecuting execution from that 
which he hath elected on record &c, {auto guere, 


MVSEVM 


BRITANNICYVM 


* 


95 


[ 299. b.] 


[2. Lutw. 1091. but ſee 
2. Leon. 36. Co. Lit. 17. 
b. 18. a. aud the notes 
there.] 


Raſ. declaration 1. and 
pleadings 1. 14. H. 8, 
13. b Co. Lit, 304. b. 


— 


— — 


The feoffee of tenant in 
capite, before the ſtatute 
of quia emplores, make 
ing a feoffm nt over to 
hold of hi, f:offor by a 
rent for all ſervices, 
clearly makes no tenure 
in capite. And the firſt 
meſnalty 1s holden only 
by knight-ſervice. 

Dy. 42. 2. Inſt. 65. 34. 
f.-5. 33.4 22. HM; % 
50. 5. E 2. Avowry 
207. Perk, 667. Co. Lit. 
23. 2. 


[Ante 52. a. b. pl. 3.] 


That plaintiff had an 
elegit executed, is 2 
good plea in bar to an 
action for damages re- 
covered without ſhewing 
the return of the writ. 


I. Ro. Ab. 601. Coke 
4. 67. a. 5. Co. 90. a. 
Br. Execution 6. 49. E. 
3. 23. 24. 20. 21. H. 6. 
24. 5. a. 44. E. 3. 18. a. 
1 1. H. 4. 58. a. 2. Cro. 
338. 1. E. 3. 11. 6. 19 
H. 6. 4. 3. Cro. 817. 15. 
H. 7. Ig. 19. 4 4 
Dy. 368. 1. Keble 465. 
[Com. dig. Pleader (2. 
W. 36.) Heath's Max- 
ims, 185.] 


Sir 


[ 299. b. ] Eaſter Term, 13 Queen Elizabeth, 


Sir T. Weſt's Caſe. 


Iſue, whether a demiſe (35) A LEASE for years was pleaded in debt, and in 
ras . . a , 
Lord . the Sanity * pleading it was ſuppoſed that Thom Me, Knight, 
arcel of the iſſue, and 7 . . . 
len e nat a Lord ar Lord La Marre was ſeiſcd xc. in fee, and being ſo ſeiſed, 
the time of the demiſe, on ſuch a day and year demiſed the tenements aforeſaid 
it muſi be found againſt . 7 . : 
the party. &c. to one A. B. for a term of years &c. And this demiſe 
was * traverſed, 3. without this, that the aforeſaid T. V. 


* | 300. a.] Knight, Lord La Warre demiſed &, And in truth then 


21. E. 4. 5m. 12. E. 4. . 
© Co L. 34 5. Gi, he was not a Lord, for his father was alive, who was of 


776. Hob. 129. 4. H. 6. that name, 3. T. V. Knight, and Lord La Warre, And 
7. b. 35. H. 6. 5. b. 2. 


Ko. Ab. 505. 15: E. 4. his ſaid ſon and heir was Knight in the life of his father, 
. , and after the death of his father he was alſo Lord La 


firmed for good law, 12. Marre. Whether this iſſue ſhall be found for him who 


Cr. Ld. Raym. 30g. took the traverſe, or not, was the queſtion in Guildball, 


Cro, Car. 173. 1. Term . 4 . © 
e London, at Nift Prius. And as it ſeemed to me, it is parcel 


pl. 1.) of the iſſue as it is traverſed, Whether he was Lord at 


that time or not; to which SAUNDERs and CATLYN 
agreed. 


(35) T. 29. Elix. ꝙ In eicctiane firme the plaĩatiff made title by a leaſe for years, made to 
him by Sir W7/lam Yargkan, Knight. The defcndant made title and treve ſed, abſque hoc 
that Sir Milllam Yaughan, Knight, leaſed to the plaintiff; and the jury found ſpecially that he 
made a leafe before he was made Knighf® AN DbREwS Chief Juſtice thought that this was no 
part of the iſſue, whether he were Knight or not, but words of imagination, and ſufficient is 
found for the plaintiff. 

E. 24. Car. B. R. [Aleyn 58.] in the cafe between Lake and Lake, one Sir F. Maynard 
exccpted, becauſe Robert Sutton, party to the leaſe, was named Lord Lexington, being, as he 
ſaid, only an Eſquire, and no Lord. And he cited this caſe of Weft &c. And the Court ſaid, 
that this caſe was on a traverſe; but on a demiſe, a miſnomer of the leſſor or leſſee does not 


avoid that; and he cited Lord Ewer's cafe, 8. Jac. { 1. Bulf, 21. Cro. Jac. 240.} vide infra, 
LBac. Ab. Miſnomer. (D).] 


1 


— 22 — — —— 


ran "HE plaintiff in ejefione firmæ upon iſſue joined 

'r1t to the coroners, , x 
ought Is of a princl= made a ſuggeſtion to the Court, that the ſheriff 
al challenge d not 3 0 . 

PF arr. and the leſſor of the plaintiff, who is named in the decla- 
In ceetione f mes it is ration, are couſins, and ſhewed how, and prayed the 
not a principal chal- : : 

lenge, chat the therif is venire facias to the coroners. Quære thereof, for Lone the 
couhn to the leſſor of : 1 a . 

the plaintiff Prothonotary held, that ſuch a ſuggeſtion ought to com- 
(Vin. Ab. Trial (He)] prehend a principal challenge, and not to the favor: and 


alſo the leſſor is not a party to the writ any more than 


(35) E. 27. Elig. Rot. 388. B. R. in Goodman and Frantellin, [s. Co. 36. b.] adjudged, 
that the ſuggeſtion ought to be a principal challenge; and ſo it was adjudged M. 42. & 43. 
Eliz. between Higgins and Spicy, | No, C23. ] waich is entered E. 42. Eliz. Rot, 248. 

the 


—_— -- MM 


Eaſter Tertn, 13 Queen Elizabeth. [ 300. a. 


the maſter in whoſe right a cognizance is made in re- * 82. Dy. 367. 

. 1 . 40. Z. RO. . . 

plevin by a bailiff, in 9. H. 7 fo. 22. Therefore quare. 669. Plow. 24. b. 12 

Ail. 23. 10. E. 4. 12. 

Bro. Challenge 158. Hutt. 24. 3. H. 9.2. 20. E. 4. 12. 15. E. 4. 18. a. Mo. 896, 893. Ben. 98. [3. 
Bac. Ab. 252, 233. ] 


— ———— — FRG ROE 4 


The Caſe of Bedminſter Manor. 


( (VERN Mary being ſeiſed in fee, in right of her The King during the 
crown, of the manor of Bedmin/ter, in the county foe nd —_— 


3 | . „ Manor, ex certa ſcienti4 
of Somerſet, to which the advowſon of the hoſpital of Saint e 


Catharine's, of B. is appendant, the hoſpital became all the adyowlons there- 
; . þ X to appertaining : the 
void; and during the time of the avoidance, ſhe granted immediate preſentation 


the ſaid manor, and all advowſons belonging or appertaining to 2 6 fant 


the ſaid manor, in as ample manner and form as E. late Duke of vide ante. 


Buck. &c, to Edu. Nevill in tail, and the grant was ex certa 2. Ro. Ab. 196, Mo. 
| 249. 11. H. 4. 54. b. 


ſcientid et mero motu &. But no mention was made of Qua. Imp. 31. 16. H. 7. 
8. a. Dy. 130. 28. H. 8. 


the preſent avoidance in the grant. But the Queen four 26, Dy. 364. z. Co. 98. 
years afterwards, preſented to the hoſpital, and the pre- [Wais. Clerg. L. 89. 
ſentee was admitted and inſtituted accordingly; and after- 

wards this incumbent died, by whoſe death the hoſpital 

is now void, And the patentee brought a quare impedit, 

and declared all this matter in his count, upon which is 

a demurrer in law. And in the next Ter the declara- 

tion was adjudged by HARPER, WESTON, and DYER, 

abſente WELSHE, good enough. See a fimilar caſe. 


H. 18. [Eliz. poft.] fol. 248.] ” 


(36) It ſeems by this caſe that the grantee ſhall not have the preſent avoidance contrary to 
Fitz. Nat. [Brev.] 33. & 18. E. 3. 22. 9. E. 3. 26. Dy. 269. and this judgment is good law, 
per Curiam, M. 29. & 30. Eliz. C. B. Dy. 348. | 

A. had a manor to which an advowſon is appendant which is void; he grants the manor, to- 
gether with the advowſon, to B.—B. ſhall not preſent for this turn, E. 28. El. Sir Thomas 
Gorge's caſe. [3. Lcon. 196. Ow. 53. Gouldſb. 73.] in the caſe of the King; and Trin. 15. Jac. 
Winchcoms's caſe in the caſe of a common perion. | Noy. 25. 1. Brownl. 164. Mo. 877, Hob. 


165.] 


— — ... — — 
— 


(37 THE defendant in debt on bond with condition To debt on bond, tender 


at the time and place 
to pay a leſs ſum at a day and place certain, bot that vo one wal 


imparled upon oycr of the bond and condition, until here to receive it, and 
uncore priſt, is a good 
another Term, and then pleaded that he was ready to pay ra without rout temps 


| h : %, aud may be plead- 
the ſum at the day and place accordingly ; and that nei- hes Yon wes Aol ng 


ther the plaintiff, nor any other for him, was thea there 


(37) And 19. Jac, C. B. All the Court were of opir.ion agaiuſt this book, Cro. [ Jac. ] 629. 
to 


* [ 300. b.] 


Inft. 207. a. 4. H. 7. 10. 
b. 1. And. 4. Ben. 37 
* 36. H. 6 2. 13. 21. 

. 4.42: a. 16. H. 7. 7. 
19. H. 8. 14. 27. H. K. 
. 30% K. 41. . . 
3. ('y. 25. 150. 4. 11. 
H. 4. 61. b. 36. H. 6. 
1 3. a. 33. H. 6. 2. L. 5 
E. 4. 141. a. 


[See 2 Ld. Raym. 254. 
and che calcs cited in 
marg. Edit. 1790. 5. 
Bac. Ab. 17. Gilb. C. P. 
134. Bul. Ni. Pr. 156.] 


— Il. 
G „ 


If a known ſubject of 


this realm indi:ted for 
treaſon, plead that he is 
a liege ſubje& of ano- 
ther King, and refuſe to 
anſwer to the indict- 
m-nt, he ſhall have 
judgment as if convict- 
ed. 


Co. Lit. 129. a. Ante 
208. b. Lit. Rep. 27. 3. 
Mar. 131. b. 


ee Foſt. Cr. Law 18. 
59. 60. 1. Hawk. P. C. 
3 „ re 
900 


4. El. 205. a. Stamf. 
1 50. Styl. 188. 


ſz. St. Tr. 312. 


Eaſter Term, 13 Queen Elizabeth, 


to receive the money; and that he 1s now ready to pay, 
and tenders the “ money in Court: that is good enough as 
it ſeems, without ſaying that he was tout temps priſi &c. 
becauſe he hath excuſed himſelf from forfeiture of the 
penalty by the plea above, if it be true. And from this 
plea he ſhall not be eſtopped by the imparlance above. 
And this by divers juſtices, But LEXX ARD, Cuſtos Bre- 
dium, thought otherwiſe, 


Storie's Caſe. 


( 38) Doro Storie, who is notoriouſly known to be 

born in England, . at Saliſbury, and by this a 
ſubje& and liegeman of the realm of the Queen of Eng- 
land, was arraigned of high-treaſon in B. R. at Weſtminſier, 
in this Term, upon an indictment there taken by a jury to 
enquire in Midaleſex, for the three cauſes of treaſon in the 
laſt term, fol. 298, committed and perpetrated at Antwerp, 
in parts of Brabant. And in the inditment he was ſup- 
poſed to be an Engli/hman born, which he confeſſed ; but 
he pleaded to the indictment that he would not anſwer 
to it, for he was ſubje& and ſerjeant to King Pbilip of 
Spain, and not a ſubject of our Lady the Queen Elizabeth, 
and had been ſo for the ſpace of ſeven years; and prayed 
that his plea might be entered and allowed : but the Court 
would not allow this, but recorded a nih:l dicit, if he would 
not plead otherwiſe; who would not ſay otherwiſe; where- 
fore judgment of treaſon was given generally &c. 


(38) The trial of a fact beyond the ſea ſhall be by the country, ante pl. 29. 
Treaſon is out of the ſtature Weſt. 1. c. 12. Þ 16. E. 4. 33. 


a —— 


Feoftment to A. for life, 
then to his wife F. till 
ſuch child as he ſhall 
» beget arrive at twenty- 
one years, and atter- 
wards during her 
widowhood ; tho* J. 
die without child, the 
widow is entitled to 
hold the land, —So 
Feottment to A. and his 
heirs until B. pay ten 
pounds; B dies without 
paying, A. hall hold the 
ſee. 


— — — . — —— 


(39) A FEOFFMENT is made in conſideration of a 

marriage to be had, to the uſe of the feoffor for 
the term of his life, and after his deceaſe to the uſe of the 
wife by name that he was to marry, for, during, and until 
any ſon that the feoffor ſhould beget of the body of the 
ſaid wife ſhall accompliſh the age of twenty-one years; 
and after ſuch time as the ſaid ſon ſhould arrive at the 
ſaid age, then to the uſe of the ſaid wife for and during 


the 


+ 


4 
PX 


> ns A, as @--- >  &Y my 


KG 


Faſter Term, 13 Queen Elizabeth. 


the time that ſhe ſhould live ſole &c. And afterwards they 
:ntermairied, and the huſband died without any iſſue be- 
gotten upon the wife, and ſhe entered immediately, and 
continued ſole &, Whether her entry be lawful or not, 
was the queſtion upon a ſpecial verdict in efee7ione firmæ. 
And by the opinion of WesToNn, HARPER, and DyzR, 
her entry is lawful, and the eſtate and the remainder of 


the uſe good, although that he never had ſuch ſon. And 


ſo they gave judgment without any argument; for if a 
ſeoffment be made to one and his heirs, donec et quouſque, 
J. S. ſhall pay to the feoffor or to his heirs one thouſand 
pounds; J. S. before any payment made dies, the feoffor 
and his heirs ſhall retain the land abſolutely in perpetuum ; 
By all, at dinner in the Judges inn in * Fleet-/treet, And 
yet afterwards in Michaelmas Term, 1n the fifteenth year 
of the preſent Queen, a writ of error was brought upon 
this judgment, 


Trinity Term, 


15 Queen Elizabeth. 


———_— „ — 


— 


Lowe and Kyme againſt Paramour. 


(49) ONE Chevin ſeiſed of the land in demand in the 
iſland of Harty, in the county of Kent, fold the 
land to Paramour, and for the aſſurance levied a fine to 
him; the conuſance of which fine was taken before Sir 
RokER T Brook Chief Juſtice of the Bench. And be- 
cauſe he doubted of the age of Chevin, he took certain 
examinations &c. by which he appeared to be of full age, 
as appears from the paper note of the fine; (vt aferitur 
per Manwoed,) And in the ſame Term that the fine was 
levied, Chevin brought his writ of error, and aſſigned the 
error in B. R. on his nonage; and upon that had a ſcire 
facias to the fheriff of Kent againſt Paramour the conuſee 
and terre-tenant, upon which a nhl babet nec ef? inventus 


Acc. 


{ 300. b.] 


Dy. 274. pl. 42 3. Co. 
20. 2. 3. Cro. 533. Mo. 
48. 1. Leon. 197. 7. E. 
3. 19. Formedon 37. 9. 
Co. 24. 14. 1. And. 260. 


I. Co. 154. 3. 2. Co. 99. 
f E. 4 3. 19. H. 6. 
34. b. 14. H. 8. 23. b. 
Dy. 298. 5. Eliz. 21. 


Shep. Touch. 118,122 


* [ 301, a.] 


In a writ of right the 
tenant choſe trial by 
battle, but when every 
thing was prepared and 
performed, at the dav 
ard place appointed for 
the battle, the demands. 
ants being fſolemaly 
called made defaulr, 
whereupon final judg- 
ment was given againſt 
them. 


Eaſt. 1 3. Eliz. C. B. Dy. 
201. {Bend. 199. & 
N. E. 182. S. C. 


[ 301. a. ] Trinity Term, 13 Queen Elizabeth; 


&c, was returned; whereupon iſſued an alias ſcire factas 4 

upon which the ſheriff returned another nibil &c. And 

upon this return the Court proceeded upon the ex- 

amination of the error: and as well by the inſpection of 

the perſon of the plaintiff as by the teſtimony of four 

lawful and truſty men, the Court adjudged him within 

age. And in the next Term the fine was reverſed for this 

cauſe. And afterwards, at the full age of Chevin, he ſold 

the land to Lowe and Kyme; and they by feoffment of Chevin 

were put into poſſeſſion; but Paramour would not quit, 

but continued his poſſeſſion, And by ſuit in the Chan- 

, cery, commenced by Paramour, they went to iſſue upon 
the age of Chevin &c. And the age of twenty-one years 
was proved by divers witneſſes at the time of the fine 
levied; the depoſitions of whom were exemplified, 
(41) And afterwards Lowe and Kyme brought a writ of 
entry ſur diſſæiſin, in the nature of aſliſe, againſt Paramour, 
who pleaded non diſſeiſivit &c. And theſe matters were 
given in evidence to the jury in the Bench, who looked 
more to the depoſitions taken in the Chancery, than to the 
reverſal of the fine in B. R. and found for Paramour, 3. 
that he did not diſſeiſe, contrary to the opinion of the 
Court; wherefore judgment was given that the plaintiffs 
take nothing by their writ & c. whereby they were barred, 
25. Aſſ. 2. and brought attaint againſt Paramour and the petit jury. 
And although all theſe matters were declared in the 

* [ 301. b.] Bench to the grand jury, * they affirmed the firſt verdict: 
but it was befides given in evidence, that notwithſtand- 

ing the nonage the land was gavelkind, and might be ſold 

by the owner at the age of ſixteen (a) years, wherefore &c. 


Lit. 101. 4. 


(41) M. 42 & 43. Eliz. C. B. Examination by commiſſion out of the Chancery was not 


allowed to be given 1n evidence to a jury, becauſe the party in this ation was party or privy 
to the ſuing out of the commiſſion, and fo ſome might be cheated. 

Note, That ſuch is the judgment where the detendant is barred ; and fo it was in an entry 
ſur diſſeiſin, by Carlion v. Cave, 30. El. C. B. [Gouldſ. 85. pl. 8.7] Trix. 32. E. 1. C. B. Kot. 
68. John, the fon of Jo dan, within age, demiſed, and the jury found that he was fifteen years 
of age, and ſuch age ſufficeth for Gave!kind land; therefore a firm feoſſment. 


M. 20. R. 2. rot. 62. ſhews that the heir in Gavelkind, at fifteen years of age, may aliene 
by the cuſtom. A ſimilar cuſtom in London for an infant. (a) 


154 


— 
— ks. 


{a) That fifteen is the full age for Gawvel- | find in any other book that there is ſuch cuſ- 
lind tenants, and of their alienations at that tom in London; nor, as far as I have been 


age, fee Robinſon on Gavelkind, 193 &c. | able to learn, is any ſuch cuſtom known there. 
particularly, and 215 to 225. But I cannot | | 5 
(01 


Trinity Term, 13 Queen Elizabeth. 


[ 301. b. ! | 


So the firſt verdict was affirmed, and the demandants barred 3. E. 4. 29. 21. E. 4. 24. 


in the attaint, And upon this the demandants brought a 
writ of right, and counted upon their own ſeiſin in the time 
of the King and Queen, P. and M. &, And Paramour 
choſe the trial by battle, and his champion was one George 
Thorne; and the demandants e contra, and their champion 
was one Henry Natler, a maſter of defence. And the Court 
awarded the battle; and the champions were by main- 
priſe and ſworn (quere the form of the oath) to perform 
the battle at Tothill, in Meſiminſter, on the Monday next 


after the morrow of the Trinity, which was the firſt day 


after the Utasof the Term, and the ſame day given to the 


parties; at which day and place a liſt was made in an even 
and level piece of ground, ſet out ſquare, 5. ſixty feet 
on each fide due Eaſt, Weſt, North, and South, and a 
place or ſeat for the Judges of the Bench was made with- 
out and above the liſts, and covered with the furniture of 
the ſame Bench in Miſtminſier Hall, and a bar made there 
for the Serjeants at law. And about the tenth hour of 
the ſame day, three Juſtices of the Bench, s. DyER, 
WesToON, and HARPER, WELSHE being abſent on ac- 
count of ſickneſs, repaired to the place in their robes of 
ſcarlet, with the appurtenances and coifs; and the Serjeants 
alſo. (42) And there public proclamation being three 
times made with an Oyes, the demandants firſt were ſo- 
lemnly called, and did not come. After which the 
mainpernors of the champion were called, to produce the 
champion of the demandants firſt, who came into the 
place apparelled in red ſandals over armour of leather, 
bare-legged from the knee downward, and bare-headed, 
and bare arms to the elbow, being brought in by the hand 
of a Knight, namely, Sir Jerome Bowes, who carried a red 
baſton of an ell long, tipped with horn, and a Yeoman 
carrying a target made of double leather; and they were 
brought in at the north fide of the liſts, and went about 
the fide of the lifts until the middeſt of the liſts, and then 


a. 11. H. 4. 30. Dy. 53. 
212. 263. 1. Inſt. 294. b. 
29. E. 3. 182. 30. E 3. 
1. . . . Jul, 
247. 


[See an excellent ac- 
count of tluſe combats 
collected in Minſbeu's 
Dict. in verbo. Combat 
Edit. 1617.] 


1. H. 6. 7. 


Sir H. Spelman in his 
book 174. ſays, That 
the commencement of 
wearing of coifs by the 
f was when 

riars were Juſtices, to 
cover their bald pates. 
Verb. Coyf, b. 4. E. 3. 
41. a. E. 3. 36. 


(42) In a writ of right in the time of E. 3. in the year 1355. [29. E. 3. 12. a.] Robert 
vill de Salifbury v. Will” Montague, Earl of Saliſbury, the detendant choſe rhe trial by bat- 
tic, and the Court awarded it, and a day and place given to the parties, at which they appeartd 
arrayed as here; afterwards, by command of the King, the matter was ſtayed. 

In the time of Ed. 3 when the contention was between $ illiam de Fakteham, Knight, ap- 
provant, and % Syt+;#, R night, defendant, for an armorial bearing; and upon battle joined, 


thc King determined it. 


came 


[ 3024, |] 


[Cath 47 ante 98. a b.] 


7. H. 7. 6. b. 26. E. 3. 
. N 12. H. 7. 16. 4. 
. . 8. Dy. 103. 
inch. io. 28. 


$pecd's Cron. fo. 1186. 


An office finds 4. the 
young-lt ſon of B. co- 
heir with others; this 
will not give him right 
as heir; nor will ſuing 
out livery with them, 
holding Courts, and re- 
ceiving rents by the 
hands of their common 
baili, give him any 
polleſhon by tort, on 
waich a releate ard 
grant without livery 
way enure :. and after 
this releale, continvance 
af the renants w:thnurt 
notice of the grant to 
pay the rents to the 
ſame bailiff as before, is 
no atiorument to him. 


(18. Vin. Ab. 307.] 


Trinity Term, 13 Queen Elizabeth. 


came towards the bar before the Juſtices with three ſo. 
lemn congies, and there was he made to ſtand at the ſouth 
fide of the place, being the right fide of the Court ; and 
after that, the other champion was brought in like man- 
ner at the ſouth fide of the lifts, with like congies &c, by 
the hands of Sir Henry Cheney, Knight &c. and was ſet on 
the north fide of the bar; and two Serjeants being of 
counſel of each party in the midſt between them: this 
done, the demandant was ſolemnly called again, and ap- 
peared not, but made default; upon which default, Bar- 
HAM, Serjeant for the tenant, prayed the * Court to re- 
cord the nonſuit; which was done. And then Dyzr, 
Chief [uſtice reciting the writ, count, and 1iffue, joined 
upon battle, and the oath of the champions to perform it, 
and the fixing of the day and place, gave final judgment 
acainſt the demandants, and that the tenant ſhould hold 
the land to him and his heirs for ever, quit of the ſaid de- 
mandants and their heirs for ever; and the demandants 
and their pledges to proſecute, in the Queen's mercy &c. 
And then ſolemn proclamation was made, that the cham» 
pions and all others there preſent (who were by eſtima+ 
tion above four thouſand perſons) ſhould depart, every 
man in the peace of God and the Queen, And they 


did ſo, cum magno clamore ©* Vivat Regina.“ 


Vivion's Caſe. 


(43) {LIZ ABETH Trecherfje, one of the great aunts of 
Sir Edward Courtney, late Earl of Devon, was 
married to one John Vivion, Eſquire, and had iſſue within 
the eſpouſals one John, who was reputed an idiot, and 
whom the ſaid John Viva always thought to have been 
begotten by one Aſayo, and not by himſelf; and for that 
reaſon commonly called him (and others did ſo likewiſe) 
J. Mayo, And after this ſhe had iſſue another ſon, alſo 
named John, who was always named and reputed John 
Irvin. After this, Elizabeth died, the Earl and her huſ- 
band living; then the Earl died, and by an office after 
his death without 1fſee, the Jury found that Febn Vivion 
tas Younger, Eſquire, fon and heir to John Vivion, Eſquire, 
and 


Trinity Term, 13 Queen Elizabeth. [ 302, a.] 


and Elizabeth his wife &c. was one of the coheirs of the Dy. 313. 2. Keb. 936. 
Earl; (the father and the elder ſon then living.) And. 7%. 67. 
thereupon John Vivion, the younger ſon, ſued out livery 
with the other coheirs, and in perſon went to the manors 
with the other coheirs: their courts were holden by a 
ſteward appointed by the Earl in his life-time, in the 
names of all the coheirs, named firſt by their proper 
names. And as well the farmer or leſſees, as the copy- 
holders and tenants, attorned to them all, and paid the 
rents to their common bailiffs. After this, Ibn Vivien 
the Younger, obtained of John, his elder brother (naming 
him John Mayo, otherwiſe John Vivion, Gent) a releaſe, 
with words alſo of gift and grant of all the right, title, 
claim, intereſt, and demand of and in the ſaid manors 
&c. habendum the manors &c, to him and his heirs, naming 
himſelf Jobn Vivion the Y ounger, Eſquire; but no livery 
was made, After this deed executed, the farmers and 
tenants aforeſaid, without any notice or privity of the 
ſaid deed or grant, paid the rents as they had done be- 
fore &. Firſt, Whether John Vivion, the younger bro- 
ther, may in law be taken as coheir by reaſon of any 
office, livery, court- keeping, attornment, or other act be- Dy 
fore expreſſed, or by any averment of the meaning of the 
inqueſt of office or not? * And it ſeems he cannot be ſo * 302. b.] 
taken in law, by the opinion of the Court. Alſo, Whether 14. x. 3. zo. 45. E. 3- 
any act done before, gained any tenancy by diſſeiſin, 3 al. gp 8 
abatement, or intruſion in John Vivion, the younger bro- H. 7. 23. 

ther, upon which a relcaſe might enure. And it ſeems ES Ms 
not in tenancy of land in leaſe for life, years, or in tail, b. Lit. 126. a. Dy. 173. 
nor in the copyholds, ſo long as they continue their pol- N * On. 44 Ok 
ſeflion without expulſion or removal; but guere of copy- Lit. 309. b. 

holds. Alfo, Whether the attornment after the deed of 2. Co. 65. b. 
grant and releaſe made without notice thereof given to 123 LI. Geo. a. c. 19.9 
the tenants be good or not? and it ſcems not. (44) And 


in Michaelmas Term, in the fifteenth year of Queen Eliz. 


: 72 38. H. 6. 7. 9 


/ 


(44) Hil. 40. Eli. and M. 40 & 41. Elix. B. R. T:hh and Popelewe!l, Tz. Rol. Ab. 786, 
287. Raym. 47.] Anz Shiffietd, in confideration of a marriage to be between her and Mill 
Ferme, gave and grant: d certain land to Ferme and his heirs to the uſe of him and his heirs, 
w'th warranty, but no letter of attorney: the queſtion was, Whether this ſhall paſs by way of 
uſe; and the doubt thereof was, Whether by this convevance ſhall be intended that the meaning 
was to paſs by feoffment, and not poſſeſſion, gquære. And in that caſe Cokk, Attornev- 
General, aud Pop AA Chief Juſtice, ſaid, that it was reſolved in this caie of Vvion, that an 
vic hail not be raiicd, becauſe it was the meaning to pals it by relcaſe. 

5, ON 


[ 302, b.] Trinity Term, 13 Queen Elizabeth. 


3. on the fifteenth day of November, the queſtions and 
opinions of the caſe above were re-examined and confi. | 
dered, and the reſolutions aforeſaid affirmed, by ſubſerip- 
tion of the counſellors and aſſiſtants at the Court of 
Wards. 5. Firſt, By the Lord BurLEiGn, Lord Trea- ho 
ſurer and Maſter of the Wards, Sir JamEs DyER, Sir of 
EDwARD SAUNDERS, ROBERT KELEWAY, and KINGEs- 

MILL the new attorney of that Court, And the ſaid 

reſolutions were put to certain commiſſions in the county 

of Somerſet, in the nature of a Mandamus poſi mortem 2 
of Jobn Vivion, the elder brother, who had two daughters ho 
at one time born, s, gemels or twins, yet in full life, who 
are his heirs, and within age: and by that the twins are 
found heirs to their father, and a dying ſeiſed in their 


Sramf. prerog. 15. 1. 


_ — 22% $70- father. And afterwards in Eaſter Term, 18th of the pre- he 

7 1 e e W. 
H. 6. Sag 19. 5 = ſent Queen, Plowaden, for John Vivion the Younger, would th 
K 8 2 aver, that the deed of releaſe above was for brotherly 
309. love; ſo the uſe of the land ſhall be thereby raiſed and is 
Coke 7. 40. b. covenant veſted in the releaſee. Alſo, that the younger (John) by p 
to and ſeifed to the vie the name of John Vivion, Eſquire, levied a fine with pro- 2 
of my brother is good, . a 9 
without expreſs words clamations in the 4th year of the preſent Queen, to b 
of confideration. 


in wal certain of his friends ſur copnizance de droit come ceo que c 


* 5 5 N &, And by that fine by the name of John Vivion, 


215. 1. Keble 3190, Eſquire, he would eſtop John the Elder &, But quære, 
if any of theſe matters {hall benefit his title, 


— — — — 


Forgery of a will, by (4 S)JOORGERY of a will, whereby any leaſe for years 


which a leaſe is derifed, 


is within 5. Elis. c 14. is conveyed &c. ſhall be puniſhed by this word 


Plow. 80. Raſ. Forget (writing) only, yet no mention is made of any teſtament; 
; | . . * © . . . 
by 8 but of a will concerning freehold or inheritance, mention | 


3- Inſt. 171. is made in the ſtatute 5. Liz. [c. 14.] And it was doubted 
[t. Hawk. P. C. 341. | 


=. Forgery of a will Kt. is Whether perjury committed in the ecclefiaſtical court, 


| made a capital 3 concerning the probate of a will, might be puniſhed in 
if by 2. Geo. 2. c. 


F made perpetual by 9.6: the Star-Chamber by reaſon of the proviſo in the ſaid act 
c. 15. and lee 1. Str 


mo 3. Term Rep. 126.] Of perjury, in the fifth year, [e. 9.] which ſec, and the 
LS. Dy. 243. 4. 288. a] proviſo for the Star-Chamber, 


mn” YO” TR Wo 


Trinity Term, 13 Queen Elizabeth. * [ 303. a.] 


In Cur” WArDORUM- 


(460 N OTE, That it was clearly agreed by the Coun- Copyholders idiots are 
4. 


. not within the ſurve 
ſel of the Court, that a copyholder who is an of the Court of Wards, 


idiot ought not to be ordered in this Court“ for his copy- — ENT PI 


Y . 
hold; but that ſhould be done in the court of the lord 4. Co. 126. b. 2. H. 5. 
| | 3. b. Dy. 291. pl. 69. 

of the manor. | Noy 27. [The court of 
Wards aboliſhed by 12. 

Car. 2. c. 24. And ſee Comyns dig. Idiot (C.) & Bac. Ab. Idiot (C.) ] 


(46) The rule of the Court of Wards is, That if an idiot hath not any goods or chattels, 
or lands, except copy hold lands holden of a common perſon, the King ſhall not have the cuſ- 
tody, but the Lord of whom the copvhold is holden; but if he hath. any other, then the copy- 
hold land alfo. E. 13. Eliz. & John Roger's caſe, C. V. fo. 74. 

In the time of H. 8. Pace, Dean of St. Paul's, was in cuſtody of the Archbiſhop of Canter- 
bury, being a lunatic; it was a queſtion in the Court of Wards who ſhould have the cuſtody 
and upon precedents ſhewn, the Archbiſhop had him in cuſtody, and not the King; which 
were cited by Mr. Eyres, in his reading at Lincoln's Inn. 

Trin. 33. El. B. R. q Debt by Sowper againſt Goodbody, The caſe was, John Packer, copy- 
holder in fee, holden of the manor of Stoto by copy of court-roll (of which Juſtice GAw DO 
was ſeiſed) by licenſe &c. leaſed the copyhold for years to Goadbody, rendering rent, and died: 
the Steward committed the wardſhip of the land and body of Henry Packer, the ſon and heir, to 
Soꝛoper, who for rent-arrear brought debt, and reſolved per Curiam, that it well lies, for by 
the uſage ſuch an intereſt being in the lord of the manor to commit the wardſhip to another, 
is a good reaſon that ſuch committee ſhall have an action for the profits; as 15. H 7. 13. b. 
that guardian in ſocage ſhall have treſpaſs in his own name. But note 7. E. 3. 38. That a 
guardian in chivalry may avow, but guardian in ſocage ſhall make cognizance: ſo of a bailiff, 
21. H. 6. 11. / 30. E. 3. 19. and Cro. 46. That guardian in ſocage may avow. [Cro. Jac, 
98, 99.] If an alien purchaſe copyhold land he may not retain, nor ſhall the King have it; 
but the lord of the manor ſhall have benefit thereof. So reſolved by Harriſon, Reader of Lin- 
coln's Inn, 1632. [Stiles 20. 40. Aleyn 14.] | | 


— G — ——— — 3 25 
In Cur? WARP.“ 


(47) NOTE, That an office found by commiſſion of The commiſſion for an 


Ny * office of lands in Cheſter 
Mandamus iſſuing out of the Chancery at ,- mut be our noſes 


min/ler before the commiſſioners of the county of Cheſter, — Albor thy 4 


for lands holden in capite in the ſaid county, was holden for lands in England 
and [rcland of tenure in 


void by the Council of the Court of Wards; for that chief, there ſhould be 
. R 8 ſeveral liveries, and by 
ought to be by writ or commiſſion, iſſuing out of the feveral ſeals. /a) 
Chancery there into the Exchequer, Alſo for lands of Paris Rep, 166. 171. 
—— | R. 311. 2. Ro. Ab. 503. 
capite tenure within England and Treland there ought to be 


[4. Inſt. 213.] 
ſeveral liveries, and by ſeveral ſeals, (a) 


— — 


— 3 „nn... 


{a) By 12. Car. 2. c. 24. all tenures are changed to free and common ſocage, except frank 
almoign copyhold and grand ſerjeantty. 


* 


1Y Michaelmas 


[ 303-4. ] 


Michaelmas Term, 


15 & 14 Queen Elizabeth. 


Northcote againſt Ward. 
UEEN Mary, by letters patent under the great 


ſeal, of her ſpecial grace, certain knowledge, 
3 3 and mere motion, lett, granted, and gave over to farm 
Such grant is then void, to the aforeſaid Mard, the farm of the ſubſidy and ulnage 


tho' it have a now : , 
ante clauſe, if that Of faleable cloths in the counties of Devon and Cornwall, 


N o and the ſubſidy and ulnage itſelf; and ordered and ap- 
— in. 8. 4. Co. 35. b. pointed the ſame /Yard colleQor of the ſubſidy, habendum 
3 et occupandum, for the term of twenty-one years, at the 


rent of twenty-four pounds twelve ſhillings per ann. 


The King by aft of (48) 
parlia: nent might not 


grant the office of aul- 


and this was done without warrant of the treaſurer &c, 


NMard, by indenture, rehearſing the grant, aſſigned all 

y. Co. 6c. b. his eſtate, term, and intereſt in the premiſes to Northcote 
and covenanted, that he was lawfully poſſeſſed of the 

ſaid farm by the ſaid letters patent, And Northcote ſup- 

poſing the covenant hroken in this, becauſe the patent 

was void by reaſon of the want of the treaſurer's warrant 

by the ſtatutes thereof made, which are chiefly touched 

upon hereafter, brought a writ of covenant, and upon 

the writ and count the defendant demurred &c. The 

office of aulnager, or collector of the cuſtoms, or ſubſidy 

4. Keble 80. of aulnage, remains in the hands of the King under the 
governance of the treaſurer, with the aſſent of the coun- 

cil, when it is neceſſary, And that a charter thereof 


C48) The farming out of cuſtoms hath been anciently uſed by our Kings. Thus Ede. 3. 
+ {ett the new and old cuſtoms at Londyn for ten thouſand marks monthly, to be paid unto the 
wardrobe. The like was done in the 19th year of R. 2. Anno 20. who let out for term of 
lite the ſubſidy of cloth in divers countries. And E. 4. Arno 1. the ſubſidy and ulnage of 
cloth. Thus did 24. 8. with his cuſtonus, and jiace his time, the late Queen, and our now So: 
vereign. 
+ Orig, wth, 


— — 


_ —— — — —— —— —- — . z 2 —ñ!ñ„wo%gũeꝙͤd —ß—˙¹1i“r 2 — 


— . ñ m — 2 — — 


(a) By 1. V. & M. ſeſ. 2. c. 8 12.1tis | void, and of no effect, except a diſpenſation 
enucted, that from and after that ſefllou of ſhall be allowed of in ſuch ftarure. And by 
parliament no diſpenſatiou by 70194ftante of ſat. 11 & 12. U. z. c. 20. auinage duties are 
or to any ſtatute, or any part thercof, ſhall be taken away. 
allowed; but that the fame ſhall be holden 


made 


Michaelmas Term, 13 & 14 Queen Elizabeth. 


made for life or years to the contrary, would be clearly 
void, 17. R. 2. c. 5. and this act is confirmed 1. H. 4. 
c. 13. The aulnage may be committed to farm with im- 
provement by advice of the treaſurer and barons &c, 
notwithſtanding the ſaid ſtatute of 17. R. 2. c. 5. 4. H. 
4. c. 18.[20.] * (49) All letters patent of the office of 
aulnager, or of aulnage, contrary to the effect of the ſaid 
laſt ſtatutes ſpecially recited, ſhall be void, and of no 
force. And that no patent of the office or of the aul- 
nage ſhall be made afterwards but by grant of a bill 
ſcaled by the treaſurer, ſent by him into the Chancery, 
as hath been accuſtomed, And if it be made by other 
warrant than by bill of the treaſurer, be it void and o 
no effect, 31. H. 6. c. 5. The treafurer hath power and 
authority to put to farm by ſufficient mainprize the ſub- 
ſidy and aulnage of falcable cloths. 17. E. 4. c. 5. Aul- 
nage or aulnager, the meaſure and meter by the yard: 
in Latin, aulnagium et ulnatur; for ulna in Latin is a yard, 
and not an ell, for XI pollices faciunt pedem, tres pedes fa- 
ciunt ulnam, quinque ulnæ et dimidium faciunt perticam. Inter 
vetera ſiatuta, fol. 49. Alſo, aulnage 1s taken for the cuſ- 
tom of aulnage, to be paid more or leſs. 9. H. 4. c. 2. 
Alſo, aulnage of foreign cloths by the King's aulnagor, 
2. E. 3. c. 15. [ 14. ] ſubſidy for every yard not in grain 
4d. and for the half 2d. beſides the cuſtom &c. and 
the aulnage-fee for a whole cloth one halfpenny, and for 
the half, a farthing, 27. E. 3. c. 4. 

And in the end of this Term, by the reſolution of all 
the Juſtices of the Bench without argument, judgment 
was given for the plaintiff, And that the ſaid letters 
patent of the Queen Mary were void, although they con- 
tained a clauſe of non ob/tante aliquo ſlatuto &c. becauſe it 
is not ſhewa to the Court that it had ſuch clauſe &c. 


— — — — 
MAN had iſſue five ſons, his wife being en- 
ceinte with the ſixth at the time of his death, 
and by his laſt will in writing, declared and willed, “ that 
ce the third part of all his lands ſhould deſcend and come 
* to his ſon and heir; and the other two parts he gave 
* and bequeathed to his four younger ſons by name, 
“ and to the heirs male of their bodies begotten ; and if 


2A3 the 


(49) A 


* 303. b.] 


Raſt, Officers 3. 4. 


Raſ. Officers 8. 


Raſt. Drape 33. 


Tothill's Vet. tat. 2. a. 
pars. fol. 45, 46. 


All theſe ſtatutes Raft, 
Drapery fol. 117, 118. 


Br. Patent 109. See 
Plowd. 502. a. Dy. 240. 
2. R. 3-12. & 2. H. 9. 
6. b. 4. Co. 35. b. 2. 
Keb. 247. Hob. 146. 
Mo. 902. 


P ˙— oO "COS" "CATE 


ED 


A. deviſes two parts of 


his lands * to his four 
46 


, Jounger ſons in tail, 
c 


and if the infant in 
« ventre ſa ſeme be a 
6 ſon, that he ſhall have 
© a fifth part as co- 
&« heir; but if all die 
e without 11 ue, then to 
6% revert.” A. dies; 
afterwards a ſon is 
born; he Fall take no- 
thing ; nor ſhall any of 


[ 303: b. 


the two parts revert, til] 
all five are dead wich- 
out iſtue. 

2. Bulſt. 273. Hob. 33. 
1. Keb. 800. 11. H. 6. 
3 „ N. C. 4 
1 
Bulſt. 62. 1. Ro. Rep. 
135. 18. El. 350. b. 1. 
Sid. 153. 2. Keb. 256. 
9. H. 7. 28. a. 30. Af. 
47. 10 E. 3,45. Co. 7. 
9. 4: cant” 13. 8.8. H. 
„ E. . 26. 1. 
X. 3. 49. 9. H. 6. 26. 
Dy. 3 31. 30. Lit. 
283 Plow. 345. Hob. 


83. B. N. C. 431. 434. 
8. Cio. 656. 3. Keb. 64. 


304. a. 


[See the note to page 
399. of Shep. Touch. 
and the books therem 
referred to. Shep. Couch. 
418.2. Black. Rep. r 1 59. 
1. Will. 106. 2. Er. Ch. 
Caf. 320. Iv. appendix 
£20. and ſee 10 & II. 
W. 3. c. 16. 


Co. Lit. 195. b. Mr. 
Hargrave's note (1.) 
Cowp. 31. 777. 797. 
Ambl. 665. 4. Term 
Rep. 710.] | 
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the infant in ventre ſa ſeme ſhould be a ſon, then him to 
have his fifth part as coheir with his four youngeſt 
* brothers; and if they all five ſhould happen to die 
* without 1ſſue male of their bodies, or any of their 
bodies lawfully begotten; then he willed that the ſaid 
two parts ſhould reyert, remain, and come to the next 
heirs of the deviſor for ever.“ The ſixth ſon was born 
after the death of his father, and afterwards he and three 
of his other younger brothers died without iſſue. Whe— 
ther the ſurviving brother ſhall have an eſtate tail, 5. to 
him and the heirs male of his body in the whole two 
parts, or only 1n the fifth part, and the other four parts 
thereof after the death of the ſurvivor (having iſſue male 
of his body at the time of his death) to revert or re- 
main to the heirs of the deviſor, or not. (50) And firſt 
by the * opinion of SAunDERs Chief Baron, DyYER, 
BevpLowts, and MEADE, the ſon born after the death 
ſhall have nothing, becauſe he was not capable as a pur- 
chaſer when the deviſe firſt took effect; becauſe he was 
not then in e vel rerum naturd. But WEHIDDON e contra. 
And for the other point it ſeemed to them that the ſur- 
vivor {hall have an eftate tail in the whole two parts; and 
ſo long as there is any iſſue male of his body no part of 
the ſaid two parts ſhall revert or remain to the heirs, for 
that was the true intent of the deviſor by the words above 


if they are well weighed, See a ſimilar caſe poſt MH. 15. 
[E!z, fol. 320. a. 


0 


* 


c 


** 


* 


cc 


- 


Lad 


(50) M. 27 & 28. El. B. R. Between Fuller and Fuller [Cro. Eliz. 422. Mo. 353. ] agreed, 
that he ſhall take, if publication of the will be made after his death. | See 4. Term Rep. 691.] 


* 
— — 


— — —— 


An alien muſt pray a 
jury de med:ctale before 
any of a common jury 
be ſworn. 

A Scoichman is not an 
alien. 


= — —— — — — 


(50 ONE WV. D. was arraigned in B. R. upon an in- 

dictment of rape on a girl or damſel of ſeven 
years of age, and no more; 5. that he felonioufly raviſhed 
and carnally knew her. And he pleaded not guilty ; and 


a Venire 


(51) A man of ſixty years old who had a wife, was arraigned at Newcate ſeſſions 22. Jac. 
after the Term, for the rape of a girl then of the ave of ſeven years, and no more; and was 
found guilty by apparent evidence of divers women and a furycon, and the girl herſelf; and 


hanged by the neck. 


Martin Page, ſervant to Wood, Keeper of Sit John's Head Tavern, in Fleet-Arect, at the 


ſeſſions after Eaſter, 9. 


Car. was indicted for a rape on the daughter of Io, the Keeper, of 


the age of nine years; and upon inſpection no penetration was found, aud therefore he was 


acquitted, But afterwards, Mich. 9. he was again indicted for the atſauir in B. R. and fued 


two hundred marks, and pilloried before the faid houſe for three hours, and impritoned; and 
holden well, [Cro. Car. 33%. See 3. Barr. 1696. ] | 


dee 


Michaelmas Term, 13 & 14 Queen Elizabeth. 


a venire facias was awarded, and a panel returned, and three 
of the jury ſworn, And then he pleaded that he was a 
Scot by birth, and prayed his trial per medietatem linguæ. 
And by the opinion of the Juſtices of both Benches he 
ſhall not have it, becauſe a Scot was never here accounted 
an alien, but rather a ſubject. And alſo the Scattiſ lan- 
guage is not a ſtrange tongue, but mere Engliſh : and be- 
ſides he had paſſed the advantage + by the general iſſue 
above. Wherefore he was tried; and by good evidence 
of divers women, matrons, he was found guilty. But the 
Court doubted of rape in ſo tender a (a) child, But if 
ſhe had been nine years and more, it would have been 
otherwiſe, 


304. a.] 


Whether a rape can be 
committed on a child 


of ſeven years old—gu, 


[Jenk. cent. 6. c, 20. 
S. C.] 

Vavgh. 28. 274. 6. R. 
2. Protection 46. 128. 
8. R. 2. com.” claim 13. 
2. E. 2. Obligation 15. 
Lit. p. 156. 13. H. 4. 
5. A. 20. E. 4. 60. 


+ Lz. Hawk. P. C. 591. 
2. H. H. P. C. 271, 272. 
1. Black. Rep. 517. 


Plow. 368. 376. a. 12. El. 
257. a. 1. H. 4. c. 14. 
32. H. 6. 26. 7. E. 4. 
27. Liv. Intr. 549. b. 
Dy. 144. pl. bo. 19. El. 
357. b 21. H. 7. 22. 3, 
E. 4. 12. Lit, 8. a. 7, 


H. 6. 11. 12. H. 4. 3. 35. H. 6. 4. F. Nat. 149. Dr. St. 14. a. 2, Keb. 601, 


See Forieſcue de Laud. Leg. Angl. c. 13. and den upon it, fol. 6. that Scotland always be- 
longed to the Crown of England, 11. E. 3. Bre. 473. 39. E 33. 36. 42. E. 3. 2. b. 13. IH. 


Bro. Appeal 153. 


66 


ꝓ —— — — — — — 


{a} Now by 18. EI. c. 7. it is enacted, 
That whoſoevcr ſhail unlawfully and carnally 
Know and abuſe any woman under the age of 


—  —— em — 
Hind againſt Grevil. (5) 


(51) IND was barred in a ſcrre facias upon a recogni- 

zance of fix hundred pounds made for the pay- 
ment of three hundred, by the pleading of a forged re- 
lcaſe, or acquittance by Grevil, he being privy to the for- 
gery, or knowing of the forgery :; of which Grevi is con- 
victed in the Star-chamber, wherefore Hind is entitled to 
have double coſts and damages, there to be aſſeſſed by 
act of 5. Eliz, [c. 14.] Whether the damages ſhall be 
taxed according to the penalty, or only according to the 
real due debt, being only three hundred pounds, quere C. 
And in Hilary Term following, it was reſolved by all the 
Tuſtices, that the damages of neceſſity ought to be aſſeſſed 
at double the penalty which ought to have been recovere:!, 


ten years, ſhall ſuffer as a felon without clergy, 
See 1. H. H. P. C. 639, 631. 


The damages aſſeſſed 
under 5, Elix. c. 14. for 
a forged releaſe, ſhall be 
double of the penalty, 
not of the ſum really 
due. 


3. Inſt. r71, 172. 8. C. 
Br. 'Iryal 42. Supra, 
144. pl. 61. Br. Notme 
29. 12. Eliz. 287. 19. 
Eliz. 357. b. 


— * — _ 


4 This cafe is not in the edit. of 1592. | 
but Lord CokE, 3. Inſt. 172, ſays, ** 1/15 cb 
&« reported by the Lord Dier and impriated, 
« and fince omitted out of thie print.” I met 
with the Edition of 1383, juſt as this ſheet 
was going to preſs; it 1s not in that Edition, 
nor in any that I have ſcen, except the laſt, 


3 


pl. 61. 


2 


3 


an it is obſervable here that it makes a ſecond 


{c See 2. Geo. 2. c. 25. made perpetual 
by 9. G. 2. c. 18. by winch the forging of 
any acquittance, or receipt for money or 
goods, is made, in the firſt inſtance, felony 
without benefit of clergy. 


if 
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if the forged releaſe had not harred him, and then he was 
for ſo much damnified. Which reſolution being reported 
in the Star-chamber, was accepted; and notwithſtanding 
this, Hind (of his own offer) was bound to abide by the 


order of my Lord Keeper, and my Lord LE1cesTEx in 
the mitigation thereof, 


— 


_ + — — : * 


In ejectiane firme for a * £3: | — 
: a, 1 fo r 520 IN cjectione firme for a rectory, after verdict, in arreſt 


to ſay in the count, of judgment inſufficiency in the Count was al- 
that the parſon is ſeiſed 


in his demeſne, without leged, becauſe the life of the perſon who was leſſor was 
— * averment of his not averred (a) expreſsly, but by implication, and that by 
16. H. 5. 7 a. 1. H. 7. theſe words, 3. that the aforeſaid A. B. rector of the 


- 1 K * N. 4 * church aforeſaid, was and yet is ſeiſed of and in the 


331. Lit. 646. 35. H. 4 reQtory aforeſaid &c, in his demeſne as of fee in right 
6. 49. 5. Co 121. Dy. 2 


99+ 299 346. 362, 361. “of the church“ &, And by the opinion of the Court 
8 . this is ſufficient in a count, SAUNDERS, Chief Baron, 
38 Bs _ e contra: but judgment was given for the plaintiff. | 
376. 4. Cro. 622. 8. 


2221 79. 263. Pal. 509. [5. Com. dig. 51. Co. Lit. 303. b. 1. Term Rep. 141. Doug. 177. Cowp. 
72. 


(52) Hil. 36. Elix. by Por Hau Chief Juſtice, If a bar be ill for the form only, and after- 
wards the defendant demur upon the replication, there the plaintiff ſhall not ſhew the intufh- 
ciency of the bar in arrcſt of judgment; but it is otherwite where a bar is not ſufficient for the 
matter and ſubſtance of it. Between Vulfer and Bold, [noted in Noy 70] 4. Jac. C. B. the 
caſe of Dicr 52. was reſolved and affirmed. [See Hob. 56. Lutw. 1604. 1592. 1667.] 


ler. 


— 


„ r 


{a) Now by 21. Jac. 1. c. 13. § 2. and 
4 & 5. Aux, c. 16. after verdict or judgment by 
confeſſion &c, the lack of any averment of 


the life of any perſon ſhall not ſtay or reverſe 


the judgment ſo as upon examination ſuch 
perſon be proved to be 1n life, 


— — —n1 — —— 


1 tenant in _ 2 (5 3)] 'ENANT in tail made a leaſe for years rendering 

or years, aud aſter- 3 

wards releaſe all the twenty ſhillings, and afterwards he releaſed all 

rent but a ſhilling, W he» h \ l . 2 

ther the iflue accepting the rent, except twelve pence, and died; and his iſſue 

that, 15 barred from the | 

rell us the rentreſerved. accepted the twelve P . Que Fes Whether thereby he 
BE is concluded from diſtraining for the nincteen ſhillings 

Dier 122. 271. Plow. 


6 Gas 6s Bat reſerved upon the leaſe allo. And it ſeemed to SAUNDERS 


contin. 403. Br. accept- and CATLYN that he ſhall be; but Warppon and 
ance to. 20. H. 7.4 21. 


H. 7.31. 4. E. 4. 30. DYER e contra; for if the leſſor after the leaſe will grant 
5 1 E. 3. that the leſſee ſhall hold his term without 1mpeachment 
of waſte, and die, and afterwards the leſſee commit 
waſte, and the iſſue bring an action of waſte thereupon, 


he may well enough doit: which CarLYx granted; but 
it is not ſimilar; guære. 


(54) THE 


thr 
cle! 
An 
biſl 
tw. 
inc 
it 
the 


Ot! 
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*(54)” HE next advowſon of a church is granted to 

three, © habendum to them and each of them, jointly 
« or ſeverally;” and at the next avoidance, the firſt of the 
three named in the grant preſented the third, being a 
clerk, who was admitted and inſtituted by the biſhop. 
And a gquare impedit was brought againſt the four; and the 
biſhop claimed nothing but only as ordinary ; and the 
two firſt pleaded that they did not diſturb; and the clerk 
iacumbent pleaded the grant above in bar; but he pleaded 
it as a ſtranger to the grant; and the plaintiff ſhewed that 
the incumbent and the ſaid third grantee were all one 
and the ſame perſon, and not divers: and upon this the 
other demurred in law; and judgment given for him 
and againſt the plaintiff in the next Term afterwards, But 
if one of the grantees above had ſolely preſented to the 
Biſhop, and he had refuſed &c. peradventure 2 quare im- 
pedit by him would fail; for the ſeverance in the habendum 
above ſeems void in law, See a like caſe M. 21, E. 4. 
18. in the long report, [ 66. a. pl. 44-] 


*[ 394 b.) 


Grant af the next 
avoidance to three 


jointly or ſevetally: one 


of the grantees preſents 
another who is induct- 
ed, and holde gocd; 
but the Biſhop might 
have reſuſed him. 


Br. Lea ſes 54. 13. H. 8. 
12.8. 14 H. 8. 19. 4. 
13. H. 8. Ro. gco. 
Bendioes 2. Ro. Ab. 
348. 355. Br. Preſent- 
ment 4. Mo. 5. Plow, 
153. 1. Inſt. 186. b. z. 
Bulk. 66. 


21. E. 4. 66. a. 6. E. 4. 
10. b. Co. Lit. 163. b. 
3. Mar, 126. d. Dr. St. 
115. b. ; 


[Dal. 79. p. 17. Wats. 
CL. L. 2 26, 227. 3. Mod. 
Eut. 87. Ante 106. a 


note. (C 


(54) An intereſt cannot be granted jointly and ſeverally 53. Co. 19. Sings caſe, [ Jenk. 


262, 263.] 


Mo. Rep. Tin. 31. H. 8. Rot. 440. caſe g. [14.] one of the grantees of the next avoidance 


preſented another of the grantees; and holden good. [ 4. Leon. 119.4 


„„ 
4. 


(55) THE tenant in ſocage of the King in capite made a 

feoffment, and took back an eſtate to him and 
his wife for their lives, remainder to the ſon and heir of 
the huſband in fee, the huſband and the wife died, the 


— * 


Whether the heir of the 
King's tenant in ſocage 
in capite, who en ſcoffed 
another, and took back 
an cſtate to him and his 
wife for lile remainder 


to the heir, is bound to 


ſon of full age; guere well, Whether he ſhall have livery fue livery—qu. 


by the firſt branch of the ftatute 32. H. 8. [c. 1.] And 
as it ſeems, the intent of the King was ſo; but by KAYLE- 
WAY, it hath not been put in ure. 


— . ———ß—ßÄ—5vV*—ßꝙÜ ͤ— — 


(55) AN indictment was removed into B. R. 3. “ that 

of malice aforcthought, 4, B. made an aſſault 
& on C. D. and the ſame C. D. feloniouſly ſtruck, giving 
de him one mortal ſtroke, of which he languiſhed for 
* ſeven days, and on the eighth day of the ſtroke afore- 
ce ſaid died,” without ſay ing. and to the aforeſaid A. B. 


* the ſaid C. D. feloniouſly did kill and murder; there- | 


3 Y 4 | fore 


Dier. 237 pl. zo. Raf, 
Wills 2. Dy. 261. 


[ 12, Car. 2. c. a4.] 


——_— 
1 


— „ 


Without the word mure 
dravit in an indid- 
ment for homicice, the 
charge amouats but to 
mantlavghter. 


5. E. 6. 68, 69. 4. Co, 
26-6... 9. KI. 361. 
Stami. 134. b. 9. E. 4. 
26. b. | 


2. Hawk. P. C. 320. 
1. H. H. P. C. 450. 


I 304. b.] 


Tt. H. H. P. C. 466, 467. 
4. Mod. 61. 


— 


In ejectment, count of 
a demiſe of three hun- 
dred acres per nomem 
manerii, by virtue of 
which he entered into 
manerium predidtum is 
well enough, without 
ſaying he. entered into 
the ſaid three hundred 
acres, and manerium is 


ſurpluſage. 
Bridg. 69. 2. Ro. Rep. 
135. 


[ 305. a.] 


Dy. 286. a. 


Br. Feofſment 14. 
{Cro. Eliz. 286 


14. H.8. 13. 


Finch fol. 18. 


A. gives B. all his 
trees, and cuts them 
down, B takes them 
away. Iv treſpats by A. 
& quhbercfore B. cut tom 
daun, and to:k them 
away,” he may plead 
not guilty to the cutting 
and juſti ſy the reſidue. 
Br. 59. Perk. 58. Dy. 


27. & 90. pl. 8. 33. H. 
6. 11. 12. 


Michaclmas Term, 13 & 14 Queen Elizabeth. | 


fore this word murder is wanting in the indictment. And 
whether this ſhall be adjudged murder, or only man— 
ſlaughter, was doubted, on account of the general pardon 
paſſed in the late parliament, in which murder is excepted, 
And at length it was reſolved by the Juſtices of B. R. 
and others, that without this word murder, it is only man- 
ſlaughter: and the general pardon allowed by CATLYN, 


— — — 


( $7)JN cjectione firme the plaintiff counting ſaid, that 

whereas A. B. on ſuch a day and year at HY ittham, 
by a certain indenture produacd in Court, had demiſed 
to the ſaid plaintiff three hundred acres of land, fixty 
acres of meadow, fixty acres of paſture, twenty acres of 
wood, and one hundred acres of junks and reeds, in V. 
aforeſaid, per nomen manerii totius illius de ittham, with the 
appurtenances in the county of Cumberland, to have and 
to hold the manor aforeſaid, and the other premiſes, with the 
* appurtenances to the aforeſaid plaintiff, from the ſaid 


day of the indenture aforeſaid, until the end and rerm of 


three years thence next following, and fully to be com- 
pleated, by virtue of which demiſe the ſaid plaintiff into 
the manor aforeſaid, and the other premiſes, with the 
appurtenances entered, et fuit inde poſſeſſionatus, till the de- 
fendant on ſuch a day and year, with force and arms, 
miravit in manerium pr ediium, and the other premiſes with 
the appurtenances, and ejected him thereout from his 
ſaid farm &c. Whether the count by the ſaid per nomen 


manerii, and habendum manerium &c. and in manerium intravit, 


and uit inde poſſeſſionatus &c. be ſufficient, or he ſhould 


ſay habendum tenementa prædicla &c. and in tenementa præ- 
dicla &c. intravii? (and this would be better;) but the 
ſaid count was adjudged ſufficient, and the word manerium 


ſurpluſage. Simile p:jt M. 4 15. fol. 


_ — e — — — — 


(57) A MAN gives me all the trees growing in his 

: cloie, and notwithſtanding this he himſelf cuts 
them down, and now | take and carry them away; and 
he brings treſpaſs againſt me,  wherefore by force and arms 
«& cut dun his trees, and wok and carried them away” &c. 
Now I may plead as to the cutting down, not guilty, and 


juſtify 


juſti 


does 


a +a as a — aut 8 * A py + £ ' 


" WE 


Michaelmas Term, 13 & 14 Queen Elizabeth. 


juſtify the reſidue, Yet quere, Whether the firſt plea 
does not go to the whole in this writ, 


Daniel againft Luker. 
( 58) ONE Daniel, late citizen and goldſmith of London, 


among divers goods and chattels which he had as 

well in Jreland as in England, had a bond of eighty pounds 
made in Jreland, by one Lucre, a merchant of Mater ford, 
in Ireland. Daniel dicd inteſtate in England, and his ſon 
obtained letters of adminiſtration from the Archbiſhop of 
Dublin, of all the goods and chattels of his father within 
that province, and afterwards made a releaſe of the {aid 


[ 305. a.] 


[Cro. El. 263, T. Ld. 
Raym. 231. 3. Term 
Rep 296, 297. 1. Hen, 
Bl 555] 


— 


b 


If an inteſtate have 
bena notabilia in Erg- 
land and in Ireland, 
there ſhall be ſeveral 
adminiſtiations by the 
ordinary in each coun. 
try for all within his 
province 

A bond is bona nitatilia 
in the dioceſe, where it 
is zt the time of the 
death. 


21 H. 6. 28. b. 11. H. 


7. 16. a,. 6. Co. 46. 5. 
t., U Ab, gods. . 
Saund. 274. 10. H. 7. 
IS. b. Flo. 519. b. 14. 
H. 6. 21. 


debt and the action thereof to the ſaid Lucre, And after- 
wards the widow Daniel obtained of the Archbiſhop of 
Canterbury letters of adminiſtration of all the goods, chat- 
tels, and credits, of the ſaid inteſtate within his province, 
and cot poſſeſſion of the bond: and upon that as admi- 
niftratrix, ſhe ſued Luker in London, ſuppoſing the bond 
to have been made there, 5. in the pariſh of Saint Mary le 
Bow, in the ward of Cheap and this releaſe pleaded 


(58) Treſpaſs by ꝙ Caſebolt v. Caſebolt, It was found that one Caſclolt died inteſtate at 
E!y poſſeſſed of divers goods there, and that a ſtranger, commorant at London, was indebted to 
him in five pounds thirteen ſhillings and four-pence. And that the official of Fly, the ſee 
being vacant, committed the adminiſtration to the defendant; and that the Archbithop com- 
mitted the adminiſtration to plaintift; and the Civilians ſay, that the debt is 4ona notabilia 
where the debtor lies; and Kempe, Secondary, faid, that it was ſo adjudged by CATLIN; 
wherefore Wray faid. Let judgment be given for the plaintiff. E. 30. El. rot. 522. 

30. El. Croft's cafe, [ Godb. 33.] A Biſhop of Ireland being in England may commit admi- 
niſtration of goods within his dioceſe. Mich. 35. & 36. Eliz. ꝙ Butterfield v. Beamond, debts 
due on bond in another dioceſe, are Zona notabilia. 

Tin. 17. Jac. C. B. Trowbridge v. Taylor; a wan died inteſtate, having debts due to him in 
ſeveral dioceſes upon ſeveral bonds; per Cur.* The debts ſhall be S notabilia where the 
bonds are, [+ and not where the debtor or debtee arc. 3. D'Anv. Ab. 353. 11. Vin. Ab. 79. 
Godolph. 72. 1. Rol. Ab. 909. ] 

An annuity for years out of the parſonage ſhall be Cena notabilia where the parſonage is; 
—adjudged. 

Tin. 5 El. rot. 876. B. R. between Pere and Jeffries, which was adjudged Hd. 22. Elix. 
[ No. 145. and fee 4. Leon. 211.] One John Trecher lived in the county of Efſex and was 
there poſſeſſed of a term, and he had alfo fold to the Queen certain corn at Vſton, p. 40. 
u. at the price of forty pounds], the Queen being at her palace at Y7izchall, the ſaid Trecher 
died inteſtate; and Whether the Official of E ſhall commit this adminiſtration, or Whether 
it belongs to the Archbiſhop of C.? And all this was found by a ſpecial verdict, and it was 
adjudged 49na notahilin; and that the Archbiſhop ought to have the prerogative, 5. Co. 30. a. 
Mich. 5. Jac. Sir Jo Needham's caſe; [reported in 8. Co. 135. but not theſe points.] It was 
agreed that debt on recognizance, judgment, or bond, ſhall be Zona notabilia, where the re- 
cognizance was acknowledged, where the judgment given, and where the bond remains; but 
of iimple contract CoRK doubted; for it is individuum vagum. LYNDWOOD 86. de teflamentis ; 
tliey cannot be called n9ta/lia if any man has leſs than one hundred pounds | ſhillings, Lyndw. 
Prov. Edit. Oxon. 1679. fol. 174. nota (m) in verb Laicis.] 

Debt on bond is 44a nntadilia where the ſpecialty remains; and this ſum ought to be above 
five pounds, by the canon 1. Jac. Canon 93. 


+ Orig. ox N20my. 


Ul 


305. a.] 
3. Cro. 472. Wentw. 
66 


100. 

[r. Viner Executor 
(H.) Com. dig. Ad- 
manifirater (B. 3.) (B. 
4.) Weutw. 46, 47. 
Lovelaſs on Inte ac 
6, 7. Sce Ambl. Rep. 
26.] 


11. H. 4. 116. 


L;. Sannd. 215, 318. 8. 
Jerm Rep. 71. 


Br. licu 63. 


— — — — — — — 


* [ 50; b.] 


Treſpaſs by huſpand 
and wife in lands ot the 
wife dum ſola. the writ 
was to the damage of 
both, and the count 
laid with a continuando 
of depaſturing until the 
day of ſuing out the 
Writ—gzs. 
Lit. 67. F. Nat. 87. h. 
19. E. 3. Bre. 246. 49. 
E. z. 6. 
[Bunb. 277. W. Jones 
32 6. pl. 5. 2. Will. 
423, 424. 3. Term Rep. 
27. 2. Black. Rep. 


1236. 1. Heu. Bl. 108.) 


Michaelmas Term, a 3 & 14 Queen Elizabeth. 


in bar. And the truth is, as it is ſaid, that the bond 
was made in London, and hath always remained there 
ſince. And alſo the obligee died at Dunſfable, in the 
county of Bedford. And therefore notwithſtanding the 
ſaid adminiſtration and relcaſe in Treland, the ſaid Luker, 
the defendant, ought to anſwer to the ſaid action above 
brought in London, by the opinion of the Court: and 
and iſfue taken, Whether the obligation was and remained 
in Landon at the time of the death, or in Peland. But 
the iſſue by the folly of the pleader was joined, Whether 
the obligation was in London, 5s. in the pariſh of Saint 
Maury le Bow, in the ward of Cheap. And the truth was, 
that it was in the pariſh of Saint Fofter, in the ward of 
Farringdin within, and not in the pariſh and ward afore- 
ſaid, and + fo found by the jury; and therefore he had 
not judgment, quære. 
Orig. J manifeſt!Þ by miſtake for ¶ ui. 


— 
_— 
— — 


9 50 TRE SPASS was brought by the huſband and 

wife, wherefore with force and arms the cloſe 
of the ſaid wife whilſt ſhe was ſole he broke, and her 
graſs of the value &c. and other injuries to them did, to 
the great damage of them the plaintiffs &c. And in the 
count, a continuance of the treſpaſs, as to the depaſturing 
&c. from the day of the treſpaſs until the day of the writ 
&c. And the defendant pleaded not guilty, and the ver- 
dict paſſed for the plaintiffs, and damages aſſeſſed for 
them &c. But note, by 7. H. 7. fol. 21. | 2. pl. 2.] and 
21. H. 6. [ 30. pl. 16.] and the Regiter, fol. [94. b.] 95. 


the words whil/i /he was ſole are omitted in the writ, and 
only mentioned in the count: but the writ was, the cloſe, 
or goods and chattels of the woman &c. And T. 37. H. 6. 
Dy. $4. 26. A writ of waſte was brought againſt a woman which 


was guamdiu ſola fuit, and the writ was abated ; for it ſhall 


(£9) Error on a judgment given in Treſpaſs wherefore he broke the cloſe and cut their 
corn, brought by a huiband and wife: the judgment was reverſed; becauſe a ſeme covert can» 
not have corn in common with her huſhand; and if it had been that the corn was to them in 
common before the coverture, it ought to have been ſhewn : fur the count ſhould have a general 
intendment and not a ſpecial one. E. 31. El. B. R. Cz. Cro. 133. 

Note, The difference betwe.n this caſe and a caſe which was adjudged 30. Eli. Treſpaſs, 
for that he broke the cloſe, mowed rhe graſs there growing, made thereof twenty cart-loads of 
hay, and carried them away, was brought by the huſband and wife, and for a + chattel : but 
becaule the hay depended upon the breaking of the cloſe, and only one treſpaſs there, for that, 
the Wilt was adjudged to have been well brought by them both, [Cro. Eliz. gv.” 


t Ori go Challenge. 


be 
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be ad terminum vitæ. Such a caſe was moved in arreſt 
of judgment in the Mic haelmas Term next, in treſpaſs for 
breaking the cloſe of them the huſband and wife &c. and 
chafing their ſheep &c. and as to the chaſing, not guilty was 
pleaded, and ſo found: and the other treſpaſs, s. for 
breaking the cloſe was juſtified and found for the plaintiff, 


and damages aſſeſſed therefore accordingly. And Whether 


judgment therein can be given upon this original, which 
is faulty in the words their ſheep, wherein a feme covert 
cannot have property, Curia adviſatur. But it may be that 
theſe two treſpaſſes were made to the plaintiffs, being 
joint-tenants or tenants in common, before the coverture 


between them; but that ought to have been ſhewn in the 
count, 


(60) PHE Biſhop of Norwich certified to the writ di- 
reed to him upon a plea of ne ungues accoupie in 
leial matrimony, in dower, that the huſband of the demand- 
ant at about the age of twelve years, and the demandant 
at the age of fixteen years, contracted matrimony per 
verba de preſenti, and procured it to be lawfully ſolemnized 
in the face of the church at B. in the county of Norfo/k 
&c. Whether this return be ſufficient or not, quere, And 
by the opinion of the Court it was holden inſufficient, 
becauſe the right of marriage 1s triable by the Eccle- 
ſiaſtical Judge, and not by the Temporal, Wherefore a 
new writ de melius certiorando was awarded to the ſame 
Biſhop; to which he anſwered, that the age of the huſ- 
band was eleven years, ten months, and twenty days, at 
the time of the eſpouſals ſolemnized, omitting the procu- 
raverunt; but the Court was not ſatisfied with this for 
want of certifying the legality of the marriage; and the 
Biſhop was fined twenty pounds, More of this matter 
þ9fiea, fol. 313. | 


— 


305. b.] 


7. H 6. 9. b. 


— 


PP 


To the writ for his 
certificate on 2 plea of 
ne urgues accouple, the 
Biſhop mud expreſ}] 
return the tes 
or unlawtulnets of the 
marriage, ſpecially re- 
turning efpouſals at 
certain ages is bad. 


Dal. 79. pl. 16. S. C.] 


Dy. 369. pl. 48. 49. E. 
3. 18. Dy. 368. b. 


Tun Car. 352, Barnes 
1. 


— 


— 


mn. 1 — — 


(6 IN debt againſt one as executor, he pleaded ne unques A plea of ne wngues exe- 


and the 
plaintiff 


executor nec adminiſiravit ut executor ; 


eutor is well ſupported 
by evidence oi letters of 


(61) Between Palmer and Lytherlands. [Lat. 160. 267. ] Mich. 2. Car. B. R Jos Jul. 
tice, ſaid, that when he was in C. B. it was queſtioned how an adminiſtrator, who had waſted 
the goods durante minoritate, fall be charged after the age of the infant; and there the opinion 


Was, 
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adminiſtration, beſore plaintiff replied, that he did adminiſter as executor of 
ba ! 0 . * bet 2 | 
FF WR felt. Rf pri. And in evidence, the defendant ſhewed 


letters of adminiſtration 


might be pleaded in letters of adminiſtration committed to him of the goods 
abatement by one 


charged as executor. of the deceaſed, wherefore he adminiſtered them, and be- 


[ 12. Vin. 183. 5 Mod. fore that he had never adminiſtered, As it ſeems it is 
145, and the caſes cited 


in Salk. 295. fl. 4.) good evidence; for he adminiſtered as adminiſtrator by 
1. E. 4. 2. 30. H. 8. 41. 4 : . | ; 
e authority, and not of his own wrong: yet he might have 


H 8. 1. 2. Bra. 185. pleaded this matter in abatement of the writ, naming 
23. H 8. 29 done. 9. : = 
E. 4. 40. a. 21. fl. 6, himſelf executor &c. Quære. 


8. 23. debate. Went. 
248. 5. Co. 82. 


was, that he ſhall be charged as executor ds ſon tort, DoDDERIDGE and JoNEs denied this; 
and that he ſhall be charged with the ſpecial matter. [Noy 86. Bul. ni. pr. 144, 145.] It A. 
adminiſter as of his own wrong, and afterwards adminiſtration is committed to lum, now he 
ſhall be ſved as adminiſtrator, and not as executor % ſon tort deme/ne. [ Bul. ni. pr. 143, 144. 


ſee Cro. El. 102.] 9. E. 4. 33. 2. R. 2.[3.] 20. 20. H. 6. 1. 21. H. 6. 5. but Cro, 127. that 
the debtce hath election, by which name he will ſue, 


6 


2 


* | 306. a. | 


One was condemned in 
Jt, f on a recogniz- 
ance in Chancery, the 
Wardeo irturming the 
Court that he was in 
the Fleet pro ccriis cau- 
Js, the Court order lin 
to be detained in exe— 
cut ion thercof, this is 
II: 1 l, Becauſe no 
caps lies in this caſe; 
but only f. fa. or elegit. 
zdiy, He 1hould at any 
rate have been brought 
up by habeas corpas, 
and queſtioned as to his 
identity. zul, Becauſe 
the platntiit never pray- 
ed this ſoit of exe cu— 
tion, and perhaps would 
elcet ſome other. 

But in an action of debt 
on ſuch recognizance a 
ca. ſa. lies. 


2. Bulſt. 63. 5. Co. 89. 
2. E. 4. 9. Plow. 68. 2. 
H. 4. 9. R. 149. 50. 
Dy. 297. 


Dy. 186. 187. 
bY Co. 24 


»» ³· AA ³˙Ü—wꝛ - ramen 


* Paine againſt Puttenham. 


(62) Z. PUT TENZHLAM was condemned by default in 
ſcire facias in the Chancery at the ſuit of Paine, 

upon a recognizance made there. And after judgment, in 
the Term next following, information is given by Oe, 
Warden of the Feet, to the Court of Chancery, that E. P. 
the defendant, pro certis caufis was in his ward and priſon 
of the Fleet, Upon which information, without any re- 
queſt or notice of the plaintiff, a charge or order was 
given by the Court to the Warden, to keep and detain 
the body of the defendant there ſafely in execution, with- 
out enlarging him until he had made ſatisfaction to the 
plaintiff, And afterwards the Warden (the plaintiff not 
being ſatisfied) permitted and ſuffered the priſoner to go 
at large with a keeper upon his buſineſs, and took a re- 
cognizance from him to ſave harmleſs the Warden againſt 
every party. And afterwards the plaintiff ſued the Warden 
in C. B. by bill of debt for the ſum of the recognizance; 
and counted upon the recognizance and recovery by 
judgment in the /cire facias, and fſhewed the manner of the 
execution, and of the eſcape as above, To which bill 
the Warden appeared, and imparled until another term; 
and afterwards brought a /cire facias in the Chancery, 
againſt Puttenham, upon the recognizance made to him, 
who pleaded that the plaintiff was not damnified; to 
which the plaintiff replicd, ſhewing all the cafe above, 
| and 


— 
— 


8 — > 


. 
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and the proceedings in C. B. againſt him by Paine, as 

above, and concluded his plea with an ct /ic fuit damni- 

£catns &c. (63) And thereupon Puttenham demurred in 

lan And it ſeemed by the opinion of HARPER, WES- Dy. 297. a. 8. Co. 142. 

rox, and DYER, Juftices of C. B. that the Warden of 4 1 £2197 7: i 

the Fleet was not legally damnified, becauſe he was not 

by law chargeable for the faid eſcape ; for the priſoner gut ſee the books in 

was never legally in execution to the party plaintiff for ar wn ee 9 

the debt, for three reaſons :—Firſt, Becauſe the Court to. vin. 374. 587. 

of Chancery hath not any authority to commit the body 2 — 32 

of a defendant, condemned in ſcire facias upon a recog- tions 68, 699 

nizance, to priſon for execution, becauſe his body is not | KC ns 

liable, but his goods, lands, and chattels only: and this 15. Execution 164. 47. 

by fort facies or elegit, under the ſtatute of He. 2. c. 18. 1 3 

And the tenor of the recognizance expreſſes this: which 

is to Je levicd of the goods and chattels, lands and tenements, into 

whoje hands ſocver they have come Sc and then no capras ad 

fſatiffaciendum lies in the caſe, becauſe no proceſs of out- . Ro. Ab. 39s. 

lawry lies there upon the original proceſs, The ſecond 

cauſe 1s, That admitting the authority of the Court &c, 

ſtill the information of the Warden of the Fleet made to py, 214 368. 

the Court, of the priſoner who was not committed to him ; 

for thi; execution, but pro certis cau/is, is not ſufficient 

matter for ſtaying and detaining the priſoner for this 

condemnation, without a writ of habeas corpus, and view, 

and demanding of the priſoner if he be the ſame perſon 

who is condemned, or not; which is the office of the 

Court to oppoſe to him &c, The third reaſon 1s, Becauſe 

the order and commandment of the Court made to the 

Warden of the Fleet for the detention of the priſoner for 

this condemnation without enlarging him (the plaintiff 5 H. 6. 19. a. 22. K. 

not being ſatisfied) was not made at the requeſt of the 1 og et 

party plaintiff, for it may be that he would chooſe ano- 15. H. 7. 16. a. 3. E. 4. 

ther execution &c, wherefore &c, But if an original writ 15. 8 

of debt be brought at common law againſt the conuſor, 88 
(63) Tin. 25. Elig. ꝙ Martin v. Nelver ſo ruled. And fo in the Chancery upon an award 

of a capias on recognizance, Jin. 3 1. El. which was Clement Pajion's calc. [Mo. 274. 2. Leon. 

8. Cro. El. 165. 1. Jac. Cro. 3. 


AI. 42. & 43. El. Rot. 446. Preſton v. Perton, [Cro. Eliz. 8$17.] one recovered in ſcire 
farias upon a recognizance in E. R. and brought debt upon the judgment, and recovered in 


7 


C. B. Whether now he may reſort to have execution out of the judgment in this Court? And 
it was moved that he cannot: and compared to the ſuing of an git, after which he cannot 
retort to the other execution; but PoryaM, Gawbpy, and CLENCiH, e contra: and that this 
adbion of debt is no ſwing out of execution on the judgment, aud adjudged tor the Plaintifl. 
om. dig. Execution (I. 1.) 1. Term Rep. 273.1 


and 


* | 306. b.] Michaelmas Term, 13 & 14 Queen Ellzabeth. 


and the count be upon this recognizance and failure of 
payment at the day &c. by which an action accrued to 
25. H. 7. Cro. 100. 48. the * plaintiff &c. there the defendant being condemned, 
we en er a ca. ſa, lies, and his body ſhall be in execution; for 
there the plaintiff waives the ſpeedy remedy, 3. the 
fieri or ſcire facias, which is founded on the record, and 


2. Ro. Rep. 212. 9. H. 
6. 2. 4. 2. H. 4 14. 
21. E. 3. 51. 14. E. z. 
Execution 72. 8. Co. 
171. 


If on a melius irguiren- 
dum after 2. E. 6. tenure 
of the King as of a 
manor, be found, {ed 
fer que ſervitia js a- 
tores ig nor ant, it ſhall be 
taken for knight- ſer- 
vice. 

Co. Lit. 77. b. Dy. 156. 
292. Raſ. Eichcaior 15, 
Cro. 199. pl. 10. B. N. 
HI WY. SA. 
23. Dy. 162. 2. Ioft. 
692. 13. H. 7. 5 4. 26. 
H. 8. 9 b. 


[LI 2. Car. 2. c. 24] 


— — — 


In Cus Ward.” 


If the grantee of the 
body only do not tender 
marriage to the ward 
who dies of tull age, 
the Court of Wards 
will not retain the lands 
at the prayer of the 
gramee, 


21. E. 4. 43. 9. El. 
288. b. . H. 7. 9. 8. 
40. E. 3. 6. Stat. Mer - 
ton ca. 6, & 7. Raſt. 
Wards. 5. 2. Inſt. 91. 


{12. Car. 2. C. 24. 


hath elected the other remedy &c. and he ſhall not have 
execution of lands and tenements, which the conuſor had 
on the day of the recognizance made, as he might have 
on the ſcire facias, but of lands and tenements which he 
had on the day of the judgment given upon the original 


writ. And this is the practice of C, B. by Lone Protho- 
notary. | 


— . —— 


(64) AJ office was found uncertain, 3. de quo vel guibus 

vel per que ſervitia juratores ignorant, upon which 
a melius inquirendum was awarded after the ſtatute of 2 E.6, 
c. 8. And by that a tenure was found of the Lady the 
Queen, as of the manor of D. &c. ſed per que ſervitia jura- 
tores penitus ignorant, What tenure that ſhall be intended, 
was the queſtion in the Court of Wards. And by the 
opinion of the Court, holden, That it ſhall be intended 
the beſt for the + Qucen, as ſuch office would be found 
at common law, before the ſtatnte of 2, E. 6. which ex- 
cludes only tenure in chief by ſuch an uncertain ofhce as 
above; wherefore it was holden to be a tenure by Knight» 


ſervice only, and not in capite. 


+ Orig. recog. 


— ——————. 
* — 


(6 SY PHE Queen granted the cuſtody and marriage of 

her ward, for the body only, to another : the 
ward died after his full age, and no tender made by the 
grantee; the heir of the ward being of full age ſued for 
livery, and the grantee demanded a ſtay thereof in the 
Court of Wards until he be ſatisfied of the value of the 
marriage. And his petition was not allowed by the 
opinion of the Court, for his folly &. A like caſe, E. 9. 
| £1, ante. | fol, 200. 
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Fines againſt Spencer. 


(66) RICHARD Fines, Knight, brought an action upon 

the caſe againſt 7. Spencer, Knight, for a Hawk, 
called a Lanner; and counted, that whereas he was poſ- 
ſeſſed of the ſaid Hawk as of his own proper goods, at 
IVodftcck &c. he caſually loſt it at Banbury, which af- 
terwards came. there to the hands of the defendant by 
finding. And that he knowing the Hawk to belong to 
the plaintiff, ſold him for money and merchandizes, to 
divers perſons unknown &c. The defendant pleaded that 
the Hawk firſt after the loſs came to the hands of one 
Geffrics, who ſold it to one Rowley, who gave it to the 
defendant, at Althon, in the county of Nor. and he ſold 
it to Pulteny &c. and upon this plea the plaintiff demurred 
in law, And this Term the matter was argued by the 
Juſtices; and SoUTHCOT argued for the plaintiff, but 
WHIDDON and CATLYN, e contra, And exception taken 
to the Count, becauſe it was not expreſsly alleged that 
the Hawk was reclaimed or tame, according to the caſe 
in 43. E. 3. [24. a pl. 2.] for taking and carrying away 
his deer without ſaying tame &c. But SouTacorT ſaid, 
that the words as of his proper goods, implied all &c. And 
CATLYX's argument was much founded upon BRACTON, 
{Lib, 2. c. 1.] who was a Judge of the realm, ut afſiritur, 
de his feris vel ſeræ nature animalibus et volatilibus * que in 
nullius boms ſunt, And the caſes of a dead ſtag, and the 
dog called a bloodhound, 12. H. 8. fol. 3. & 9. were 
cited &c, 

And afterwards judgment was given againſt the plain- 
tiff, g. that the bar was ſufficient /a) &c, in this Term by 
CATLIN : and afterwards the matter was brought into 
C. B. by a new action upon the caſe for a reclaimed 
Hawk, called a Lanner, cum tintinnabulis, s, bells &c, 


[ 306. b. 


In trover for a hawk, 
the plaintiff muſt ſhew 
in his declaration that 
it was re claimed, 


7. Co. 18. 1. Cro. 18. 12. 
H. 8. 4 1. Keb. 50. | 


27. H. 8. 13. a. 43. E. 
3. 24. a. Dy. 259. pl. 
13. 304. 312. 346. 10. 
Co 59. b. 22 H. 6. 59. 
36. H. 6. 24. 10. E. 4. 
18. 3. Cro. 125. 


[1. Com. dig. 219. 5. 
Bac. Ab. 263. and ſee 
2. Black. Com. che 25. 


1. Hawk. Pl. . 1435 
144. | H. H. . Go 
511, $12.] 


#7365 8:1 


[2. Bl. Rep 1117] 


2. Bulſ. 202. 
53. 7. Co. 17. 


1. Keb. 


(66) Thomas Beauford, Knight, brought an action of trover, and declared, and found for 
him; and he had judgment, Defendant brought a writ of error, and atfigned; fuſt, becauſe 
it 15 not ſaid that the hawk was reclaimed; but on the reading of the record it appeared that 
tie plaintiff declared that he was poſſeſſed of a certain hawk called a Lanner, reclaimed; 


Wherefore the exception taken was not allowed. 
15. Car. Cro. fol. $45. Sir Marlin Lifter v. Home. 


PO 


— 


fa) The plea now in this caſe would be only the gencral iſſue See Bul. Ni. Pr. 48. 1. Com. 


ig. 224. 


But | 


307. a.] 


Tf Aon the 26th make 
a ſtatute to B. and Þ, 
on the 275th makes and 
delivers a releaſe up 10 
the making if thee. pree 
ſents, but dates it as on 
the 25th, ſtill the ſta- 
rute is releaſed Secus 
had it been up to the day 
of the date. 


9. Co. 52. b. 8. Co. 1. 
Co. Lit. 46. Ferk. 37. 
147. 1. H. 6.4. 11. H. 
6. 49. 32. H. 6. 16. b. 
intra 315. a. 29. Afi, 
47. 5. H. 7.29. 1. H. 6. 
49. 20. Afl. 47. 7. H. 4. 
14. 3. Cro. 14. 1. H. 
6. 1. cited in Godderd's 
calc, 2, Co. 4. 
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But by the award of Dy ER the matter was compounded 
for forty ſheep and one ram, given by Spencer from his 
flock at MJormeleyton. M. 14 & 15. of the now Queen, 


[ + Hilary Term, 
14 Queen Elizabeth. ] 


Hedley againſt Joans. 


(67) A STATUTE merchant was acknowledged and 

dated the 26th day of July, in the ſixth year of the 
preſent Queen; and the next day following, s. on the 
27th, the conuſee minding to releaſe all debts, actions, 
demands, and executions, due to him from the conuſor, 
(except the debt by the ſaid ſtatute) cauſed the conuſor 
to make a general releaſe &c, who did ſo by theſe words: 
& All debts, demands Wc, at any time due to me from the be- 
& ginning of the world until the making of theſe preſents, in 
« witneſs whereof T have ſet to my ſeal dated the X XVII day of 
Fug, in the fixth year” &c, But the conuſee finding fault 
with this date, fearing leſt the ſaid ſtatute ſhould be alſo 
releaſed, cauſed two units to be eraſed, and XXV only 
to remain for the date; and after this immediately ſealed 


and delivered the releaſe as his deed. And upon this re- 


leaſe the conuſor grounded an arudita querela, with an 


averment of its having been firſt delivered as the deed of 


the conuſee on the ſaid 27th day &c, which being denied, 
was found by the verdict to have been firſt delivered as 
the plaintiff ſuppoſed, for the truth was ſo. And yet on 
the back of the releaſe was written, ** /ealed and delivered 
« in the preſence of ( four, by name) on the 25th day of July 
&c. But yet in law this releaſe is a diſcharge of the 


Um 


nn 


+ Though the top of this leaf in all the 
editions is marked H. 14. yet the caſc, which 
is the firſt of that Term, is not noted, But as 


I find it noted to this caſe in the old written 
haod in the edit. of 1592, in the Middle Temps 
Library, I have inſerted it here. 
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ſtatute and execution by the firſt delivery, being on the 
27th, for that is the day of the making of the releaſe, 
although it be not of the dating; for had it been unti! 
the day of the date hereof, the ſtatute had remained in force 
unreleaſed, although it was for the firſt time delivered 
after the date of the ſtatute, 


— . —— — 


Clouther's Caſe. 


(68) ONE proſecuted an action upon the caſe againſt a 

merchant, ſtranger, in B. R. in cuſtody of the 
Marſhal, the defendantpleaded to iſſue; and the iſſue is 
found for the plaintiff, with damages four hundred and 
fifty pounds, In the interim between the verdi& and 
judgment, the defendant acknowledged a debt of one 
hundred and fixty-ſeven pounds to the Queen in the Ex- 
chequer ; for which he is committed to the Fleet in execu- 
tion. After this, judgment is given in B. R. upon the 
verdict; and at the ſuit of the mainpernors an habeas cor- 
pus is directed to the Warden of the Fleet, who certified 
the cauſe, and brought the body into B. R., and there 


he is committed to the marſhal in execution for both 


executions; and afterwards * a writ 1s awarded out of 
the Exchequer to the marſhal ad habendum corpus, by pre- 


rogative, Whether he is bound to obey this writ or not, 
quere, 


— . —— 
+ Fenton againſt Foſter. 


(69g) PHE termor of a meſſuage for forty years deviſed 

and gave the meſſuage by his will, without limit- 
ation of what eſtate he gave: this ſhall carry the entire 
term, for the deviſee cannot have any eſtate in the houſe 
at will, nor for term of life, nor for the term of any 
years, or a year; therefore the whole term paſſed, by the 
opinions of the Juſtices of the Bench. 


[+ Sce 1. Ro. Rep. 249 


[ 397- a.] 


[18. Vin. Ab. 342. 
Powel on Powers 496. 


& Shep. Touch. 69. 
321.] 


Between verdict and 
judgment in B. R. de- 
fendant confeſſed a debt 
to the King in the Ex- 
chequer, and was com- 
mitted in execution to 
the Fleet, and after- 
wards being brought in- 
to B. R. by Hab. Cor. 
is committed to the 
marihal in execution on 
both judgments; the 
Exchequer ſends ano- 
ther writ to have the 
body by prerogative, 
qucre if it muſt be 
obeyed. 


29. E. 3. 13. by Greene. 
Dy. 297. 364. 1. Cro. 
283. 18. E. 3. Office de 
Court 16. 2. Sid. 157. 

[See Dy. 67. pl. 20. 152. 
pl. 6. 197. pl. 44. & 245. 


# 307. b.] 


Deviſe of a meſſuage by 
the termor, without de- 
claring any eſtate, paſſes 
the whole term. 


7. Co. 23. 4 E. 4. 11. 
Perk. 693. R. 411. 3. 
Bulſt. 129. Went. 359. 
2. Sid. 151. 

[2. Bac. Ab. 63. and 
ſee 2. Bl. Rep. 1301. 
1. Hen. Bl. 26. vote. ] 


Crumwel 


HIT 


307. b.) Hilary Term, 14 Queen Elizabeth. 


Crumwel againſt Broughton. 


B. a termor underlets to (70) THE termor of a refory for ninety-nine years 


A. who lets to C.— . 8 ; 
having granted all his leaſed it for the term of forty years, rendering 


intereſt to B., C. refules 
to torn, or pay any twenty-four pounds per annum. The leſſee for forty 


Tent—9a. years leaſed it over for fifteen years, rendering the rent 
k. 692. 2. E. 4. 11. þ 

By. 4 bs 22 44. of twenty-four pounds and twenty quarters of grain per 

4 1455 + f. 553 annum. And afterwards the leſſee for forty years granted 

a. Co. 95. a. 1. Keb. 1. and aſſigned by deed all his term, intereſt, and reverſion, 

[Py 4. Ano. c. 16.9 ) with the ſaid rents of twenty-four pounds, and grain, 


Attorument is rendered 

unneceſfary .Doug.23:.] to the firſt leſſor; and the leſſee for fifteen years retuſed 
to attorn, and to pay any more rent to the grantee or 
grantor: ure, between Crumwel and Crumwel and 


Broughton, for the rectory of Great Stukelcy, 


] 
| 
| 
| 


Eaſter Term, 
14 Queen Elizabeth. 


Vaviſor's Cale. 


A woman ſeiſed by de- (71) A FEM Sole having land by deſcent from her fa- 
* ther, ſuffered a common recovery againſt her- 
by recovery and deed» ſelf, to her own uſe in fee, in the fixth year of H. 8. and 


cut ex parte puternd 
* * 4 3 
(iutending to marry B.) 


grants to herſelf and B. 


a fee, by miſtake. She afterwards willed, notified, and granted by indenture, 


may correct this after 


marriage, by a ſecond between her and one 4, B. (whom ſhe intended to mar- 


deed between herſelf 


and B. and C. (ber ber ry) that immediately after the marriage ſolemnized, the 
ex parte patern-) I and recoverors, their heirs and aſſigns, ſhould ſtand and be 


ſhe covenanting to ſtand 


ſeiſed in ſpecial tail ſeiſed to the uſe of the ſaid huſband and wife, and of their 


only, with remainder . 


to G. as was intended Heirs for ever, and to no other uſe, The marriage took 
effect; and afterwards the recoverers (having notice of 


before. And (Cs rela- 
tionſhip is con{:deration 


fuſhcicnt to 1aife an uſe. the indenture and marriage) executed by deed an eſtate 
Vin. Fine J and 26 1 1 

2 JJ (Te) and 10 the huſband and wife, and to their beirs in fee, without 
1. Leon. 200, 1. And, any uſe expreſſed, After that the huſband and wife by 


indenture made between them, and the next heir appa- 
| rent 


261. Roll. contin. 68. 
5 0, 26 A. 


: 1 ct LY 1 "Ty Cv 


er 
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rent of the wife, on the part of the father; reciting, That 
inaſmuch as the land came to her by her ſaid father; and 
as ſhe had not any iſſue of her body, notwithſtanding 
the purport of the indenture and conveyance aforeſaid, 
the true intent was, only, that the iſſue lawfully begot- 
ten, iſſuing of the body of the ſaid wife, ſhould inherit 
the land, and for default thereof her next right heirs ; 
and it was by the ſaid indenture fully concluded, bar- 
gained, and agreed for them and their heirs, that the 
huſband and wife in future ſhould thereof ſtand and be 
ſeiſed to the uſe of themſelves in ſpecial tail &c. and for 


default of ſuch iſſue, of the right heirs of the wife, and 


to no other uſe; with a covenant beſides from the * huſ- 
band, that if the wife ſhould die without iſſue, he living, 
he would, upon requeſt &c, execute an eſtate to the ſaid 
heir-apparent of the wife in fee, to the uſe of the ſaid 


huſband for the term of his life only, and afterwards to 


the uſe of the ſaid heir-apparent in fee: which covenant 
in eſtate was never executed. And afterwards and be- 
fore 26. H. 8. the wife died without iſſue, and the hul- 
band ſurvived and continued ſeiſed after the ſtatute of 
27. [H. 8. c. 10.] and died ſeiſed. Whether his heir or 
the ſaid heir-apparent of the wife ſhall have the land, 
zuære, upon a ſpecial verdict on a joint-tenancy pleaded 
in a writ of quibus in abatement of the writ, (72) And 
afterwards, in Hilary Term, counſel being heard on both 
ſides at our Inn, in Flet-freet, by ALL the JusT1CEs of 
C. B. it was reſolved for the hcirs of the wife; and that 
the uſe of the firſt indenture and conveyance, which 
ſpeaks of their heirs, was miſtaken and miſunderſtood by 
the wife; ſo ſhe was deceived, for her intention was, 
ther heirs of their two Bodies begotten ; ſo the firſt indenture 
is corrected by the ſecond, But admitting that it be not 
a ſufficient change of the firit ule, 5. that the aſſurance 
was only in tail, remainder to the right heirs of the 
wife, ſtill the uſe is ſufficiently altered by the ſecond 
indenture, without any eſtate executed; ſor the conſider- 
ations are reaſonable and ſuflicient, becauſe the land 
moved by the wife, and was given to the huſband by 
her: And her next heir of the part of her father, from 
whom the land deſcended, is to be favoured and ad- 
Yanced by the wife rather than Rrange blood, s, the bioOd 


322 of 


307. b.] 


Dy. 166. Br. Eſtates 14. 


*[ 308. 4. 


Dy. 162. 


[Com. dig covenant (G. 
3.) 3. Ieim Rep. 474.] 


Cs. Bac. Ab. 362, 363. 
Com. dig. COVcnurt (Vs 
3) 

Plow. 298. 306. 309. 
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of the huſband &c. Wherefore &c. A ſimilar caſe of 
Baynton, | Plow. ] Com. 300. b. 


[ 308. a.] 


— 


Cobham's Caſe. 
By ftatute,all contempts (7 3)}C,OBHAM (before the laſt general pardon) was for 


and executions are par- : 

doned ; but piracies are piracy condemned to ſuffer the penalty of peine 
excepted ; whether the . 0 

puniſhment of one for fort et dure, but not put in execution; and by the gene- 
ſtanding mute on an . 

indifiient for piracy ral pardon all contempts are pardoned, pains, and exe- 
be pardoed—qu. But ecutions, &c. but all piracies are excepted, It was 
he may be indicted de 

1-0, for another piracy Moved for the Queen by the Attorney-General, Whe- 


itted at the 1 . . 
cometh the former. ther he may be impeached anew, and arraigned for the 


[Ante 241. b. pl. 49) piracy aforeſaid, or may be indicted de novo for another 


Dy. 141. b. 235. a. Co. pi . 
LZ. dr 6. ba 5s Piracy or robbery committed upon the ſea at the ſame 


Plow. 172. 2. 4. E1.214. time, or not? On the firſt point the Judges and Queen's 


b. 4. Co 40. a. Plow. . . Fr 
207 18. Elea ). Counſel were of different opinions, by reaſon of the 


lz. H. H. P. C. 252] judgment of penance, and the execution thereof; in 


which no attainder or conviction of the offence is men- 
tioned. But on the other point, the greater part thought 
that he may well enough be indifted and put to anſwer, 


* * „* 
— — _ 


Lord Paget's Caſe. 


Tenant by vin ee (74) g \HE Queen's tenant in capite levied a fine ſur cog- 

vice in Capite, aving : 9 

levied a 2 1 nizance de droit come ceo &c, and took back an 
eſtate to himſelf for term of life, remainder to his eldeſt 


for life, remainder to 
his eldeſt ſon in tall, re- 

mainder to hie youngeſt ſon, and to the heirs male of his body begotten, remainder 
in tail, remaind: r to bis 5 1 b k 

own right heirs, dies;the Over to his ſecond ſon, and to the heirs male of his body 


eideſt having ſued li- a ; K . 
very, and aid the vas begotten, remainder over to the right heirs of himſelf, the 


lde of the third yait of Queen's tenant, and died. The eldeſt ſon at full age ſued 


the land in polleſion, 


under 32. tf. f 4 r.and out livery, and paid the value of the third part of the land 
a moiety ot the re-, i . 
mainder in fee, with in poſſeſſion, and the moiety of the remainder in fee- ſimple 


| ding to th . : 
mm A” ee of the entire land, according to the uſual rate, And 


by deſcent; the Kirg afterwards he had iſſue a daughter, and died * without iſſue 
once ſatisfied, ſhall nor 


have the benefit of the male, The daughter, by office found, is in ward to the 


ſtatute again agaioalt the | 5 : 
youngeſt when his cftare Queen, And the youngeſt ſon entered as into his re- 


commences; bur he al- ; 8 8 1 
6 watt foe livery: foe mainder, And afterwards the daughter died in ward with 


2 3 to the out iſſue; and the youngeſt ſon, who is uncle and heir to 
right heirs. ; f : 
* [ 308. b. her, and alſo right heir to the grandfather, is now to ſue out 


dee e . livery. And Whether he ſhall Pay the third part of the 


165. a, 6. Co. 131. Co. Iand per annum for the remainder in tail, and the moiety 


Lit. 78. ; ; | f 5 ; 
of the value of the remainder 1n fee as heir to his niece; 


Was 


the 


aft 


and 
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was doubted, And Plawden and others of counſel, 
with Lord Paget, held ſtrongly, That neither for the re- 
mainder in tail, nor for the remainder in fee, ought he 
to ſue out livery, becauſe the Queen was once ſatisfied 
for the third part of the remainder in tail by the eldeſt 
ſon, and likewiſe of the remainder in fee. And then the 
ſtatute of 32. H. 8. c. 1. the third article, by ſuch diſpo- 
ſition for the advancement of children, but one livery for 
all the children advanced (albeit one ſucceeds to another 
by way of remainder or jointly) 1s to be ſued out by this 
branch. And the ſaid two ſons were in by one and the 
ſame diſpoſition, and qua in one degree with reſpect to 
the diſpoſer &c. And for the fee-fimple they ſaid, that 
the ſecond ſon is in, as right heir to his father, and not 
to his niece, although the fee- ſimple is in him by deſcent; 
for if the uncle was of the half blood, he ſhould have the 


[ 308. b.] 


So it was adjudr*d in 
one ANorthceot's Caſe, 
Eaft. 32. Eliz. Cur” 
Ward.” 2. Co. 94. 10. 
Co. 80. b. 82. a. 


Raft. Wills. 2. 
281. a, 


12. EL 


remainder in fee, according to the caſe of the Provo? of Fitz: Nat. 148. 37. AF. 


Beverley, 40. E. 3. fol. 9. and the caſe of Skrene, 15. E. 4. 
fol. 10. mile. But on this point Plowden yielded. And 
it was reſolved at another time, by the opinion of the 
Court and Queen's counſel of wards and liveries, That 
whether he be in as heir to the niece, and [or] as right 
heir to his father or brother, he ought to ſue out a livery 
thereof. But for the other point the Court would adviſe 
until this Term. See ante fol. [235. b. pl. 22.]: and 
afterwards in Eaſter Term, 15 of the now Queen, livery 
was ſued out for the remainder in fee as above; and 
as for the remainder of the third part in poſſeſſion, the 
Lord Paget compounded for two parts of that third part ; 
and for the third part of that third part he went clear, 


— — ——  —— — — — 
Winter's Caſe. 
(75) A LEASE for a term of years is made of the 


manors of A. B. and C. by indenture rendering 
annually to the leſſor, his heir and aſſigns, for A. ten 
pounds, 


O. 2. 3. 9. a. 7. II. 
3. 5. b. 1, Mar. 90. a. 
fol. 25 3 CC. 15. E. 4 
II. b. Ley 19. 


2. Leon, 27. Mo. 97. 


[But 12. Car. 2. c. 24. 
aboliſhed the feudal te- 
nures, and all their con- 
ſequences.] 


—— — 


— 


Leaſe for years of three 
manors, rendering rent 
for cach, with re-entry 
on non- payment of any 
part; the reverſion of 
parcel is granted to A. 


(75) HI. 36. Eliz. C. B. rot. 1323. $ Granger v. Gravensr. The Preſident and Scholars 


of Mary Magalene College, in Oxford, demiſed to Hugh Haniſton and Margaret his wife, the 
Boar's Head in Southwark, for twenty-one years, ſo as the huſband and wife or their aſſigns, or 
any of them, ſhould not ſubſtitute any under-tenant of the premiſes, or any parcel thereof. And 
It was further provided, that it thould not be lawful for the aforeſaid H»g4 to ſubſtitute wr 
other to be tenant of the premiſes Curivg the natural life of the ſaid Margaret. The IP 

123 ea, 


[ 308. b.] 


and by bargain and ſale, 
the reverſion of the re- 
ſidue to F- Adjodged, 
that a bargainee of a re- 
verſion is a grantee with- 
in 32. I. S. c. 34.totake 
advantage of a condi- 
tion broken; and that 
theſe rents are ſcveral; 
but a bargainee of par- 
cel only cannot enter. 
Tf the reverſion of a 
leaſe for years be ſever- 
ed in any part, the en- 
tire condition reſerved 
upon the leaſe ſhall not 
be deftroved, if the 
ſeverance be by deſcent, 
eviction, or act of the 
law. Secus if by act of 
the party. 

1. H. 6. 4 17. K. 3. $2. 
17. Af. 10. Hob. 172. 
17. E. z. 78. b. Co. 4. 
120. a. 5. Co. 55. b. 
This caſe well argued 
by the Judges and Ser- 


J. ants in Yclvertou's 
Rep. fol. 2c8. 


* | 309. a. 


8. Car. Cro; 156. 3. 
Leon. 254. 4. Leon 
187. 8. 


{r9. Vin. 113. 1. Ld. 
Raym. 422. Caf, Tem. 
Hardw. 246 Bac, Ab. 
Rent (E). Shep. Touch. 
78. Powel en Powers 
568, 509. 1. Term Reg. 
Rep. 44 5.] 

26. H. 8. ca. 16. Raft. 
Enrolment 2. Raf. Con- 
dition 65. Godb. 336. 


2. Rol. Ab. 448. 17. E 
R C10. 2&8; 
Mo. 4385 contra. 29. 1 
Te 38, IG, b. Ke II. ! 

9. All. 24. 17. All. 40. 
22. All. 52. 
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pounds, for B. fix pounds, and for C. four pounds, at the 
feaſt of &c. and pay able at a place out of the manor; 
with a condition, for nonpay ment of the ſaid rents, or 


any of them, or any part or parcel of them within one 


month next after the ſaid feaſt &c. to re-enter into all 
the ſaid three manors. After this the reverſion of one 
meſſuage and forty acres of land, parcel of the ſaĩd manor 
of A. is granted by the leſſor in fee to a ſtranger, and the 
leſſee attorned. And afterwards the leſſor bargained 
and ſold the reverſion. of all the reſidue of the three 
manors in fee by indenture, enrolled within fix months, 
according to the ſtatute; and the leſſee attorned allo. 
And for the rent of another of the manors in arrear, the 
third vendee in ſucceſſion, as aſſignee by the ſtatute of 
32. H. 8. [c. 34.] entered upon the leſſee into all the 
{aid reſidue of the three manors for the condition broken, 
quA1 0, 

The caſe was argued in ſubſtance at the Bar and Bench, 
and three points made]. * Fiiſt, Whether the ſeveral 
reſervations of the rents ſhall be ſeveral tenures, demiſes, 
reverſions, and rents, and ſeveral avowries for them, And 
it ſeemed to divers Juſtices and Serjeants that they ſhall, 
g. Manwoop, Movunsox, and HARPER; but DYER, 
e contra, becauſe he hath not made divers ſundry leaſes, 


but one leaſe to one perſon, and one limitation of the 


eſtate, and therefore only one reverſion, to which the 
rents are incident, And the reſervations of ſeveral rents 
cannot change the nature of the reverfion which is the 
principal, and the rents the acceſſories. The ſecond, 


* Whether the condition which was entire and compre- 


died, the huſbayd granted parcel of the premiſes :—adjudged a breach of the condition; for 
the tir words mike a congition; a and the tecond, That he ſhall not grant during &c. does not 
diſpenſe with the firſt werds in which is no limitation. 

L. Far. Brijcce v. Briſcoe, {Godb. 1t1.] adjudged where CoRE ſays, that this was the opinion 
of the Judges in Fener's I. later] calc. And this was admitted by READER ef the Midd!e 
T-z:þle, in his lecture upon this Hatute in the Se, Reading, 1621, And his idea was, that 
if a reverſion depending upon frechold, be granted for years, "the grantee may not enter for a 
condition broken, becauſe he has 01 ny. a ch 'artel, and cannot enter for a condition to gain a 
frechold, And compare this tothe conceit of PHOW HH, That if a man make a leaſe for years 
vpon condition, that if he or his executors do ſuch an act, they ſhall have for life; the leſſee 
dies, 2nd the executors do the act, they ihall not have for life, for as executors they ought not 


to have a frechold. Bur this 15 only a conceit. 2 8. El. 4. Co. 5 2. 


Entered 77/1. 11. Jar. rot. 999. adjudged I. 12. Jac. B. R. Serjeant Attoe and another, 


p:2intifts, againſt Hint detenuant, O. 15 1. 2. Bulſt. 281. 1. Ro. Rep. 80. ] it was ad- 
judged by Cokk and the other three Juſti ices, without any doubt, that the grantec of part of a 
revei ſion upon a grant for years, or for life, is within the ſtatute of 32. H. S. to take advantage 
of a condition or covenant, 4 4. Co. 64. 5. Co. 95. 4 3. £4, z. Voucher 1 19. and 4. Eliz. 
Per Gur.” Cor Lit 3 152 

hended 


vert 
the 
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kended all the leaſe, be ſeveral for each rent, and for 
default of payment of one of the rents the leſſor may 
enter in all? And it ſeemed to ſome, ſeveral conditions, 
but not to DyER. Vet all agreed, that by the grant of 
the reverſion of part of the lands, 3. of the ſaid meſſuage 
and forty acres, the condition is confounded in all; for it 
is a thing penal and entire, and cannot be apportioned or 


1) 


309. a.] 


[Shep. Touch. 153, 154, 
155. 

5. Co. 85. a. Co. Lit. 
215. b. 11. El. 234. b. 
Co. 79. b. 4. Co. 
129. 9. E. 4. 1. a. Dy. 
354. 212. Perk. 163. 
3. Bulit. 154. 


divided, See thereof by Brooke's Report, in his Abridgement, 


tit. Condition, 193.] 33. H. 8. the leſſor entered by 
leaſe or ſurrender into part of the land, the entire con- 
dition is ſuſpended: and 1. H. 6. [A. b. pl. 17.] for a 
penalty nomine pœnæ in ſcire facias. And the leſſar may 
not enter into theſe lands for the condition broken ; for 
then he might deſtroy his own grant, and therefore he 
cannot be as to that in his former ſtate &c. And this 
diſtinction agreed to by all, when the change is by 
the act of the party himſelf who made the condition; 
and when the change is by deſcent, eviction, or act 
of law, And the third is, Whether the third vendee 
ſhall be aided by the ſtatute? And it ſeemed to many 
that he ſhall, by the words © to or by the leſſor” &c, for 
that 1s the intent of the law &c, But all, except 
MovnsoxN, thought that the affignee ought to be of the 
entire reverſion, as it was in the leſſor himſelf who made 
the condition, and not of part of the reverſion for divers 
inconveniences; nor the grant thereof of leſs eſtate than 
was in the leſſor at the time of making the condition. 
And alſo the reverſion ought to be dependant upon a 
leaſe for life or years, and not upon an eſtate tail. And 
that was the opinion of BRoMELEY &c. Wherefore the 
opinion of the whole Bench was againſt the re-entry for 
the condition broken: and accordingly judgment was 
gi ven in the next Term for the plaintiff, 


— 1 ——— 


Cranmer, Archbiſhop of Canterbuiy's Caſe. 
(19)T 


HE reverſioner in fee of a leflee for term of 
years, in the fifth year of Ed. 6. granted the re- 


verhon in fee by deed indented tripartite to the uſe of 


the grantor himſelf for the term of his life without im— 
peachment of waſte, 


32 4 


the 


So held per Curiam, in 
Mallorie's caſe, 43. El. 
[5. Co. 111, b. Ow. 


69.] 


20. H. 6. 33. A. 1. Rog 
Ab. 473+ 


[Shep. Touch. 140. Com. 
dig. Condition (O. 2.] 


Godb. 162. 
Plow. 170. a. 


Co. Lit. 215. a. Moor's 
Rep. fo. 56. a. 5. Co. 
95. 3. Co. 4. 


C. makes a feofment to 
the uſe of himſe!f for lifes 
ard after his deceaſe to 
the uſe of bis executors, 
and afſizns for tent 
/ 4 25 . 4 6 ww nr'y 
years, remainder over, 
and afterwards is at- 


and after his deceaſe to the uſe of, fainted of treaſon, and 
dies inteſtate, without 


ahgnment. The crown 


a * — 2 —. 2 7 
— —— — 2 ͤ — — — ———— - S — — 


2 
— — 


— — 
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ſhall not have the the executors and aſſigns of the grantor for the term of 
term, for C. had no in- 


tereſt in it to forfeit ; twenty years next enſuing after the death of the grantor, 


but if he had not been . . 
N And afterwards the grantor is attainted of treaſon, by an 


309. a.] 


| ſhould have had it by act of parliament made in the firſt year of Queen Mary, 


: 1 [ſeſ. 2. c. 16. ] and by the act all his lands and tenements, 
0 _ 75 goods and chattels which he had to his own uſe, are for- 
Ben 41. 5. C. feited and given to the Queen, and veſted in actual poſ- 
. ſeſſion without office. Whether the term of twenty years 


Ante 150. a. Co. Lit. be forfeited and veſted in the Queen; ſo that after the 
333 c death of the grantor, who died inteſtate, and without 
Es IM And. 264. making any aſſignment, and no adminiſtration committed 
becauſe he died attainted, the Queen may grant and have 

1 the term? this was the queſtion on demurrer in * gjectione 
1. Ro. Rep. 81. firme, after the expiration of the firſt term. (77) And 
* [ 309. b. ] it ſeems that the term is not forfeited, Firſt, It ſeems 
1. Co. 134. b. 3. Cro. that the intent and meaning of the maker was not ever 
me 88 to have the term in himſelf, for by the words, he has not 
reſerved, or expreſſed, or limited the uſe of the term of 

3 by. 7 19- years to himſelf, as he has done of the fee- ſimple of the 
Mod. Rep. 237. uſe after the mention of the tail; for there he has ex- 
preſſed * to the uſe of himſelf, the feoffor, and of his heirs.” 
eds And there is no other donor or feoffor in the caſe but 
8 . himſelf; and his own reſervation or limitation of the uſe 
he parts with the whole, {ſhall be taken moſt ſtrong againſt himſelf, ſince he has 
r a ole. departed with a larger eſtate before, s. the entire fee- 
fimple, And if a man make a leaſe for life, remainder 

to himſelf for term of years, remainder over in fee, this 

1s void to himſelf ; but if it be to his executors, that may 

be good, if he make executors, and die before the leſſee. 

we eh Mt And here two ſeveral uſes are twice expreſſed, and in the 
b. 52+ Alle 2. plural number, s. to the uſe of the feoffor for term of his 


life, and after his deceaſe to the uſe of his executors and 


1. co 134. 46. E. 3.31. aſſigns. And alſo the feoffees are put in truſt, as well to 


Mo. 10 
TO the ule of the executors and aſſigns of the feoffor as of the 


feoffor himſelf : and this uſe of the term ſhall be in the exe- 
cutors as a purchaſe to their own uſe; for the name of he 
executors of F. S. is ſufficient name of purchaſe, as well as 
the right heirs of J. S.; and this term ſhall not be aſſets in 
him, for it is not limited to the performance of his will, 
but for his forfeit by his out lawry : and this term ſhall be 
in abeyance until &c. And upon a future contingency it 
ſhall take its firſt commencement in the executors and 

aſſigns, 
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aſſigns, by the will and nomination or aſſignment of the 
feoffor if he pleaſe ; and in no perſon is it before &c, 
And by the ſtatute 27. [H. 8. c. 10.] the poſſeſſion veſts 
in the ſame manner, form, quality, and condition, as the uſe was 
&c, And there ſeems a great difference between the book 
caſes that have been put of leaſes made in poſſeſhon to 
one for term of life, and for a term of twenty years after, 
for executors, heirs, or aſſigns, as in 11. E. 2. | 339.] and 
16. E. 3. [Fitz. Ab. tit. Quid juris clamat 22.] and yet 
both unruled, in Quid. juris clamat, ſuppoſing the leaſe for 
life only, without mention of the term in the fine, quære 
Whether he ſhall be compelled to attorn without a ſaving 
of the term by proteſtation ? Alſo in covenant, 19. E. 2. 
[654.] it ſeems that the covenant made in the indenture 


of leaſe for life, that the executor or aſſignee of the leſſee 


have the term for ten years after his death [is good] be- 
cauſe the covenant there commences and veſts in the leſſee 
himſelf, and after his death in his executors. And 
+ 15. E. 3. the ſon confirmed the eſtate for life of the 
iciſee of his father, and for a year after for his heirs or 
executors ; a writ of waſte well lies there, ſuppoſing the 
cemiſe for term of life only; and the term in remainder 
is no impediment to the action of waſte, whether the 
term be loſt or ſaved by the judgment; and ſo is 4. E. 3. 
{18. pl. 12.] in waſte ruled. (78) And 17. E. 3. [29. b. 
pl. 29. | leaſe for life remainder thereof for the term of 
eight years to the executors of the leſſee, they were re- 
ceived after the death of the teſtator to ſave their term in 
a cui in vita, But by that non conſſat whether this was as 
executors to the uſe of the teſtator, or to their own. 
+.nd 22. Lib. AM. [pl. 37.] is not ruled, where the grant 
wis by the indenture of leaſe for life, that although the 
leſee die within fifty years, yet it ſhould well be lawful 
for the leſſee to give or deviſe, to the wife, heir, or exe- 


{ 309. b.] 


6. E. 3. Quid juris ela- 
mat 21. 29. E. 3. 25. 
Plowd. 292. a. 33. E. 2. 
Quid juris clamat 5. . 
E. 2. covenant 25. Br. 
26. Weſt Preſident 
Fines f. 48. ſect. 161. 
49. E. 3.5 6. 41. H. 4. 
34. b. 

4 E. 3. 101. 


4. E. 3. W 18. Reſ- 
ceit 105. Co. Lit. 54. 
b. 46. E. 3. 17. . Fe 
Nat. 59. 22. Aſſ. 1. 


(78) Memorand.” 24th of April 1632, between ꝙ Barnard Uthen and others, agamſt Rich- 


ard Gudfrey and others, by the Lord Chancellor it was referred to Jox ES, WHITELock, 
CROOKE, and HARVEY Juſtices, to be conſidered. Richard Godfrey being ſeiſed of land, 
leviſed his land to the uſe of himſelf for life, without impeachment of waſte, remainder to 
Owen Godfrey his ſon of part of the land for life; and immediately after his deceaſc, then to the 
ue of the executors of the ſaid Ozven Godfrey for five years then next following, for perform- 
aice of his will &c. remainder of other of the land to himſelf, and Roberta his wife, (for 
twelve hundred pounds portion) for jointure. Adjudged, That the limitation to the exe- 
cuors for five years is a good ule, and ariſes well on the ſaid covenant, and that it is a good 
limitation in law; and that the ſame eſtate for years veſted actually in law in the teſtator him- 
lelt, as was by all agreed. And this was written out of the certificate. : 


cutors, 


[ie. 2. | Eaſter Term, 14 Queen Elizabeth. 


46. E. 3. 31. a, Dy. cutors, for the reſidue of the ſaid fifty years &, But 
Tn 11. H. 4. | 34: b. ad fin. pl. 65.] in the writ of annuity, 

grant for term of * life, and twenty years after is good, 
[A leſs eflate cannot and both eſtates are in the grantee /imul et ſemel; for a 


recede a greater im- . 
mediately in the fame term may depend after, and upon a frechold in one and 


perſon, unlets both are . 
5 the ſame perſon; but e contra the term cannot precede the 


but it may depend upon freehold, but ſhall be merged, any more than a fee can 


and follow it.] ; 5 
40. E. 3. 19. 10. E. 2, remain after an eſtate for life in one and the ſame per- 


3 46 E. z ſon; as gift to the father for life, remainder thereof to his 
. F.. 3. 5. A. . < A Fa 0 © 
II. 5. 9. 8. Co 87. Fo. right heirs, the fee veſts immediately in the father, and 


AA. . 3% He 6: £ bs © » . N 
40. E. Fg 4 J . his heirs ſhall have it by deſcent, and not by purchaſe ; 


0 + 1 1 1 * 1 for no man can make heirs but God alone; but executors 
E. 3. 25. 9. E. 4. 18. a. a man may make. And in the one caſe, the particular 


RY I oO eſtate 1s merged in the fee and remainder ; but if leaſe be 
made to the father for life, remainder to his right heir 
for the term of twenty years after his deceaſe, this term 
is rot in the father, but is in abeyance until after his 
death, and then it commences in his right heir, as a pur- 
chaſer by that name, And the reaſon is the ſame where 
a remainder is limited to his executors or affigns as the 
caſe above is. And as to the aſſets above 2. H. 4. [21, 


SE ” 3 pl. 2.] and 3. H. 6. | 3. pl. 4.] has this difference: If a 


Exccm,” 37. Px. 151, man enfeoff one or more, upon condition that they ſhall 
Wo os” oi it, and diſpoſe of the produce for his ſoul; and he 
makes them his executors, and they fell &c. this ſhall not 
be aſſets; but if this be of land deviſeable, or in uſe, and 
ſo deviſed to his executors for his ſoul, this ſhall be aſ- 
ſcts. (79) Another point was moved, in whom the uſe 
ſhould be during the term, for the term is not yet expir- 
ed; and he in remainder in tail has entered. And it 


(-9) Entered 40, 41. EI B. R. rot. 2215. and adjudged 7rin. 41. El. between Spark and 
Spar | 2. Rol. Ab. 418. pl. 6. Cro. El. $66. 840. Mo. $66. Velv. 9. Ow. 125.] GawoY 
]uſtice, and the others thought, That if a leaſe be made to one for life, and for twenty years 
after his death, this is an aſſignable intereſt in him, but if it be by way of remainder or uſe, 
or limitation after his deccealc, as here, then it is not an jutereſt in him, but firſt commences 
in the executors or aſſigns: but DobbERIDGE vouched a caſe in C. B. adjudged that it was an 
intereſt in him guocungae Vi dat. Co. Lit. 54. 

Note, The Caſe in DYtR was agreed aſſets, 12, Tac. C. B. per Curiam, becauſe it comes in 
right of the teſtator. 

So deviſe that the executors ſell, the money ſhall be aſſets: and ſo if land be deviſed to them 
to ſell; contra in a ſtranger z but if the ſtranger ſells, and pays part to the executor, it ſhall be 
aſſets pro tanto, DYER 264. (b. pl. 5$1.] Þ 2. II. 4. 4. and by NICHOLS, if an executor will 
releaſe a truſt, it is a d*Vaflatit. | 

The cauſe of the jud nent of ihe caſe in DYER was, becauſe the ſaid term of twenty years 
was not ever in the ſaid Thom, Cranmer, Archbiſhop, to fericir or give; but the uſe of it vas 
limited to his executors, and he did not make nor could make any &c, wherefore this term was 
void and null, + nor in ule, nor in remainder, Bendl. g2. L208. 
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ſcems he may well do this, for it is not in the feoffees, 
ance no uſe or profit was appointed to them, nor any 
conſideration, and no other perſon can pretend title to it, 
where no executors or aſſigns are made by the feoffor, 
wherefore &c. And T. 37. HF. 6. [ 36. a. pl. 22.] If 
c/luy a que uſe will that his feoffees ſhall make eſtate to 
one for life, remainder in fee to one J. S., if he refuſe 
the particular eſtate, ſtill the feoffees are compellable to 
make an eſtate to another for the term of the life of the 
former, with the remainder over to J. S. and this imme» 
diately. And if it be of land deviſeable, he in remainder 
may enter in the life of him who refuſes &c. Note the 
diverſity. And for this point all the Court agreed, That 
if it was not forfeited, the entry of him in remainder in 
tail was lawful, becauſe no other man has intereſt in it 
during the term. But for the principal point, s. Whe- 
ther there was any term or intereſt in the leſſee for life, 
or he had 1n him only an authority, liberty, power, or 
faculty of aſſigning &c. Manwoop argued, That he had 
an intereſt to forfeit, and by implication of law, he him- 
ſelf had a term and intereſt in him; and this by the caſes 
in 19, E. 2. [654.] & + 19. E. 3. and 20. [E. 3. Fitz. Quid 
juris clamat 31. ] and 39. [E. 3. 25. b. and 49. [E. 3. 5. a. 
b. pl. 8.] and 50. [Aſſ. 1. ad fin.] and by 11. H. 4. | 34. b.] 
and this was the firſt caſe that he argued on the Bench 
after his being made a Judge, s. on the feaſt of the 
Apoſtles Simon and Jude, And HAR DER and DyER, 
ec contra. And note, that CHOLMELEY, late Serjeant and 
Recorder of London, has omitted in his report, that CaT- 
LYN and A, BRowNE were of the ſame opinion in the 
firſt year of the preſent Queen, and CaTLyn ſtill con- 
tinues of the ſame opinion, and Wray alſo. And after- 
wards judgment was given accordingly in that fame 
term, MAN woop and Mounsox not oppoſing it. And 
Mouxson was made a Judge after the argument at the 
Bench; and alſo he was of Counſel with the aſſignee of 
the patentee of the grant from King P. and Queen M. 
before &c. And in the next term, a writ of error was 
brought upon this judgment. 


[ 310. a. J 


3. Keb. 339. Co. 10rs 
a. 154. b. 3. H. 6. 47. 
Perk. 109. Plow. 544. b. 


Mo. 100. Co. Lit. $4. 
b. well reſolved. Poul- 
ton 228. 19. E. 2. Cove- 
nant 25. 32. E. z. ibid. 
8. 7. E. 6. B. 437. Br. 
514. Wentw. 118. 


Note, Serjeant Barter 
ſaid, that it was adjudg« 
ed in C. B. 44. Eli. 
that here was a ſorfeit- 
ure of a term; for the 
executors ſhall have it 
as executors, and as aſ- 
ſets. 


(80) A 


appear on the record. 1. Vi. 25 5. 


* [ 310. b.] 
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8 * * (80) A BOND was made by three; and the words 


debt againſt two, on were, &« we bind our ſelves, and each of us by him 
Oyer, the condition but ge . 5 
not the bond was et Je!f» for the whole and in full :, and two of them only, by 


out 1 a joint præcipe were ſued in debt, and pleaded ſpecially 


plaintiff had a verdict. non et faftum, after oyer and reading of the condition of 
! . . 
_ _ 3 the bond in hæc verba: but the bond itſelf was not read 


the entry on the roll ; ; : . | 
os as Bo ths ch bæc verba : and the iſſue found againſt the defendants, 


were three obligors. And in arreſt of judgment this Term the caſe above was 
2. Leon. 219. 27. H. 8. R . . 
E moved; and the bond being ſeen, it appeared to the 
28. H. 8. 8 Court as above, but in the roll, non conflabat but that 
a. . » 0, . . . . . 92 0 9 
E. 3. i tO. $007 the plaintiff brought into Court the writing aforeſaid, 
Co. 119. which teſtified the ſaid debt in form aforeſaid, according 


to the courſe of the declaration &c, See H. 16. E. z. 


10. E. 3. 274. 6. Co. [Fitz. Annuity 47.] a bond by two was, © we bind ourſelves 
103- 14 E. 3. account 6 od each of us,” without more, it makes the bond joint 
72. 28. H. 8. 14. 4 | 


E. 3. Execution 129. and ſeveral: and E. 10. E. 3. | 20. a.] four were bound, 
10. H. 7. 16. Br. Oblig. 


36. Dy. 338. pl. 39. and the words were, © we bind ourſelves, and each of us in 
= bag PI: t. ” &« full,” as the caſe above is; and this was adjudged joint 
[The references to f. 19. and ſeveral by each. And M. 7. H. 4. [ 6. b. pl. 38. ] 
+3 Bac. 697] two were bound by the words © we bind us, or either of us; 
| they ought not to be ſued by ſeveral precipes, but both 
equally, or one of them by one præcipe only, And E. 
12. H. 4.[21, b. pl. 12.] Two [five] were bound s, * we 
& bind ourſelves and each of us for the whole;” three by a 
Joint præcipe cannot be ſued, but either all, or one only, 
by one præcipe. But afterwards judgment was given in 
the principal caſe above for the plaintiff, becauſe the caſe 
above did not appear to the Court of the three obligors, 

as above, {a) 


(80) Mich. 38, 39. Eliz. B R. [Cro. El. 365. 494. Mo 405. Aſcue] againſt Holling- 
worth, that if in this caſe the obligation had been entered / in hec verba, the plaintiff would 
never have had judgment, by PorHAaM, FENNER, and Gawbpy. 


—— 
i 


— 


{a) After verdiC the Court will ſuppoſe | do not ſet out the whole deed, plaintiff may 
every thing to be right, unleſs the contrary | fign judgment as for want of a plea, or the 


Court will quaſh the plea, 4. Term, rep. 370. 
45% If the defendant, having craved Oyer, 


Brook 
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Brook againſt Warde. 


(8:)(YNE Tete, of Kent, by his will in writing, deviſed n de 
" his land of Gavelkind to one Harriſon in fee; py, 53. 133 b. 143. 3. 

and five days before his death he revoked his will in this Cre. 306. Pr. & St. 21. 

point, by parol only, in the preſence of three witneſſes, 

requiring their teſtimony of his preſent revocation; and 

ſaid to them further, that he would alter this in his 

written will when he came to town &c. and before his 

coming thither he was murdered by the ſaid Harriſon, Lamb. Cuſt. de Kent 

And Harriſon cauſed the will in writing, as it was at firſt, yg N Br. fegen f 

to be proved; and by colour thereof entered into the de- 28 big. LO 

viſe, and then was attainted of murder, and hanged: 497. 

and his ſon entered by the law of Gavelkind, 3. The father [Robinſ. Gavelk. Lib. 

to the bough, the ſon to the plough, This matter came out in — 

evidence to a jury of Kent this Term, in gectione firme 

between Brooke and Maude; and this manner of revoca- 

tion by (a) parol as above was affirmed for ſufficient revo- 

cation at Bar and Bench, although it was not in writing, 

nor the firſt will in that point cancelled or defaced ; 

vide bene, 


(81) This cuſtom is taken ſtrictly: for if the father be outlawed or abjure, the ſon ſhall 
not have the land. Stath. Cuftome, 232. E. 3. 

And ſo it was holden, 28. Eliz. in a caſe in Chancery between one ꝙ Brocas, plaintiff, and 
Savage, Knight, and his wife, defendants, [Robinſ. Gavelk. 228. 


— 


Sh f — 


{a) But now hy the 6. ſect. of 29. Car. 2. And by the 22 ſect. of the ſame tat. no will 
c. 3. no deviſe in writing of lands &c. or an in writing, concerning perſonal eſtates ſhall 
clauſe thereof thall be revocable, otharwite be repealed ; aor any clauſe or bequeſt therein 
than by ſome other will or codicil in writing, | aitered by words, or will by word of mouth 
or other writing declaring the ſame, or by | only, except the ſame be in the life of the 
burning, cancelling, tcaring, or obliterating | teſtaror committed to writing, and read to 
the ſame, by the teſtator himſelf, or in his | and allowed by him, and proved to be done 
preſence, and by his direction and conſent; | by three witneſſes. —And of revocations of 
but ſhall continue &c. unleſs altered by ſome | wills, ſee further Cowp. 52. 87. 812. Dougl. 
other will, or codicil in writing, or other writ- 39. 2. Br. Ch. Caf. 534. 5. Term. rep. 49. 
ings of the deviſor, figned in the preſence of | 124. 2. Black. rep. 1043. Doug]. 710. 1. Br. 
three or more credible witneſſes, declaring the | Ch. Caf. 12. 401. 2. Br. Ch. Cal. 51. 319. 
lame. See 3. Mod. 258. 1. P. Wms. 343. | 3. Br. Ch. Cal. 156. 


— — — — * 


Repingale againſt Cooke. 
(820 IN Aort-d anceſtor by Repingale againſt Cooke, the In Mert-J'anceftor, if 


the iſſue joined on one 


tenant denied the point of the dying ſeiſed of the of — one pre be 
ound againſt the te- 
anceſtor of the demandant only; and this was found aur, it icems the others 


againſt ſhould be inquired of. 


*[ 211, a.] Eaſter Term, 14 Queen Elizabeth. 


As if he plead in abate- againſt him, and for the demandant; and the affiſe was 
cheve malt yon” = charged further with the other two points; and one of 
Ir them, 5. that the demandant was the next heir, was 
him. found for him, and the other point againſt him, 3. that 
l.. 5 5 the anceſtor died before fifty years next before the writ 
AT 3. Br. Mori-d'an- purchaſed, And this Term the demandant prayed judg. 
3 hg 3 27. b. ment to recover ſeifin &c, and for the diverſity of the 
n e office 465: books in this point, the Juſtices of aſſiſe before whom 
but fince the fat. 12. &c, would adviſe. * But I underſtand this to be a prin- 
ES 80 06 KB ciple in pleading in a Mort-danceſtor, that where the 
5 — fx _ tenant of the land, or the tenant by the warranty pleads 
3. Black. Com. 187.] a bar of the aſſiſe of Mort-d ancgſtor as a matter of re- 
20. AT. 10. 40. E. 3. cord, or a releaſe, or collateral warranty, or ſuch matter as 
3 14 Naar js out of the three points of the aſſiſe, there if the matter 
* 3.25, 29. f. paſs with the demandant, it is peremptory to the tenant * 
but where it is pleaded in abatement of the writ, or 
voucher, and the voucher is counterpleaded by the de- 
mandant, and theſe pleas found for the demandant, ftill 
all the points of the writ ſhall be inquired of, and ought 
to be found for the demandant, or otherwiſe he ſhall not 
recover, And ſee this M. $2. E. 3. M. . E. 3. [| 27. b. 
pl. 6. & 30. a. pl. 20.] and M. 10. E. 3. [45. a. pl 6. 
ſecond Nota.] and 39. Lib. Aſſis. [I 3. ] on good conſide- 
ration. And here no plea in bar was pleaded, but one 
of the points only traverſed, the other two by this are 
not at all denied &c, ; but by H. 33. E. 3. in Mort d anceſlor 
70. E. 3. 21. Mort d'. Fitz, | 46, pl. 34. ] and by the opinion of FITz HERBERT, 
3 4 oa uh E. 27. H. 8. fo. 14. [27. H. 8. 12. b. pl. 33.] when one 


9. , 14 33. E. 3. of the points is traverſed, the others ſhall be holden not 
Mort-d 34. 14. E 3. | 


22 $. 2 Af 21, denied, for this is a bar by FiTz.; but this is not true, 
boat *Mo-4* becauſe he does not ſay aſſiſa non &c, which is the form of 
the bar in affiſe, And ſee 8, Lib. A. 17. [35-] in Mort 
anceſtor of a rent, where the tenant pleads hors de ſon fee, 

and found againſt him, and judgment there given, without 

enquiring of the points of the writ, But 9. Lib. Alis. 

p. 3. where the tenant ſays that the anceſtor did not die 

ſeiſed, yet the aſſiſe ſhall be charged upon all the points. 

See Bratton, Lib. 4. cap. 9, Si petens defecerit in uno articuls 


cadit aſiſa mort- d. ac fi in omnibus difcciſſt. 


Andrews 


PPP 
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Andrews againſt Blunt. 


(83) A MAN ſeiſed of a manor to which the advowſon 

is appendant in tail, bargains and ſells, and gives 
and grants, by indenture, for two hundred pounds, and 
twenty marks, to one, the manor with the advowſon, 5. 
to have to him, his heirs, and aſſigns, to their own ule, 
in ſuch manner and form as afterwards in the indenture 
is mentioned ; and covenants further, to ſuffer a common 
recovery with the common youcher, to be had againft 
him, by two ſtrangers, who ſhall ſtand ſeiſed to the uſe 
of the ſaid vendee and his heirs, rendering and paying to 
the vendor and his heirs an annual rent. And for non- 
payment &c. a ſum of money nomine pœnæ, and allo li- 
berty to diſtrain toties quoties &c, and for further ſecurity 
of the land to the vendee and his heirs, and of the rent 
to the vendor and his heirs, it is covenanted and con- 
cluded, that the vendor ſhall levy a fine to the vendee of 
the land with proclamations, and that he ſhall regrant 
and render to the conuſor and his heirs the ſaid rent, with 
the nomine pe#»@, and clauſe of diſtreſs as above; provided 
always that the vendee ſhall grant by his ſufficient deed 
to the vendor the ſaid advowſon for the term of his life 
&c. And further it was agreed, covenanted, granted, 
and condeſcended, that all eftates and conveyances made, 
and thereafter to be made, ſhould be to the uſes and intents 
compriſed in the ſaid indenture, and to no other uſes or 
intents: and a recovery was ſuffered accordingly, and 
alſo a fine was levied between a ſtranger, plaintiff, and 
the vendor and vendee deforciants (and varying from the 
covenants in certain other points) by which they acknow- 
ledged the right &c. come ceo &c. to the plaintiff, and he 
granted and rendered a rent as above to the vendor in 
tail, the remainder over in fee to a ſtranger;* and the 
manor and advowſon he granted and rendered to the 
vendee and to his heirs. So the fine of the rent is contrary 
to the covenants above. And afterwards the vendee, 


without making any deed of grant of the advowſon to 


the vendor, according to the proviſo above, died ſeiſed: 
now, Whether the uſe by this be altered and reveſted in 
the vendor again, qu@re, in quare impedit for the church of 
Alaxton, in the county of Leicefler, The queſtions, 5. 

Whcther 


1311. a.] 


Ro r. 1443. 


A. bargains and ſells a 
manor with an advow- 
ſon apperdant, to B. in 
fee, habendum to the 
uſe of B. and his heirs 
according to an indru- 
ture; and it was coves 
nanted to ſuffer a reco- 
very to the uſes of the 
indenture, rendering 
rent to A. and his heirs, 
and for further ſecurity, 
that A. and B. ſhould 
levy a fine ſur grant to 
B wich render of the 
rent to A. proviſo that 
B. ſhould grant by ded 
the advowſon f A. for 
life, with turther cove» 
nant, that all tuture 
eſtates ſhould be to thoſe 
uſes. The recovery 
was ſuffered, aud a fine 
levied, which varicd 
from the covenant ; but 
holden, 
I. That the proviſo here 
was a good condition. 
2. That the fine, uot- 
withſtanding the va- 
riance, did not extin- 
guith the condition. 
3. That unleſs haſt ene d 
by reque{!, B. had his 
whole life to make 
this grant in, but by 
his death without 
making it, the condi 
tion is broken. 


[Bend. 201.] 
Mo. 105. 1. 


And. 17. [[enk. 
c. 6. c. 43.] is. Cc. 


The record, 


N. E. Qua, 

Imp. to. 499. » 

n. 15. 
Erne 
256. Yelv. 124. Co. 
Lit. 218. b. 208. Fvulb, 
Parl. Lib. prim. fo. 13. 
[3. Com. dig. 224-] 


re. BL 2.8. Oni 
-2. 6.00, 70. - 


*[ 311, b.] 


5. Mar, 162. a. 


[ 311. b.] 


Mo. 106. 


LS. Vin. Ab. 56. Co. 


Lit. 203. 


b. and Mr. 


Butler's note (1. ) there. 
Shep. Touch. 119.] 


5. Eliz. 222. a. Dy. 
318. b. 19. H. 6. 69. 


Plow. 140. 
6. Co. 31. 


7. Co. 72. 
Dy. 354. 


Plow. 138. b. Ca. Lit. 
208. b. 222. b. 218. 


Shep. Touch. 131. 1. 
Bac. Ab. 426. 


14. H. 8. 21. 


2 Co. 73. 73, 79. Dy. 


46. pl. 6. 


{Shep. Touch. 1 54.] 


Eaſter Term, 14 Queen Elizabeth. 


Whether the proviſo placed in the indenture between two 
clauſes, or articles of covenants, grants, and agreements, 
be a condition penal, to defeat the whole bargain and 
ſale, or be only a covenant, or not? Alſo, Whether it 
be a condition, where the vendor ought to make requeſt 
to the vendee to have it performed, and what time he 
hath to perform it Alſo, admit that it is a condition, 
then, Whether it is releaſed or extinguiſhed by the fine 
above, which varied from the covenants above, or not ? 

(84) And Mich. 15. of the now queen the caſe was 
argued at the Bench; and by all the Judges it was agreed, 
that the proviſo above makes a good and peremptory con- 
dition for the entire bargain and purchaſe, in whatever 
part of the deed it be placed, notwithſtanding the opinion 
of BRoOKE, [tit, Covenant, 195.] if the entire ſentence 
begin with proviſe, and be ſpoken by the feoffor, vendor, 
or leflor, and the act to be performed or not performed, 
affirmative or negative, by the feoffee, vendee, or leſſee 
&c. And for the time that the vendee hath to make the 
grant, it was holden by three, That he ſhall have all his 
life to make it in, if no requeſt or notice of the will of 
the vendor be made in the mean time; for then, imme- 
diately he is bound to do it; but at one time or other in 
his life it ought to be done : ſo by his death the condition 
is broken: and ſo it would be if it had been a feoffment 
in fee to reinfeoff the feoffor, who died firſt &c. 18. Lib. 
AJ. in the laſt caſe &c. 

And three Judges held, That the condition 1s not ex- 
tinguiſhed by the fine, notwithſtanding the variance of 
the fine from the covenants in divers points; and this by 
the laſt general covenant, that all eſiates &c. according to 
the caſe of Puttenbam, in the Court of Wards. [ante 157. 
a pl. 28.] But DyEx held the contrary; for he ſaid that 
the condition aboye was broken, by the not making of 
the deed of Grant in due time, s, within ſix months; 
which 1s a reaſonable time to do it in, and this without 
notice or requeſt, cauſa patct, And it yaries from a feoff- 
ment of land where livery of ſeiſin is requiſite. And 
then the fine above was to the uſe of the vendee only ab- 
ſolutely ; for by the breach of the condition (the advow- 
ſon being made in groſs, and conveyed to the vendee by 
the indenture itſelf by the words of gift and grant with- 
out any inrollment, and not by the recovery, for the 

writ 


Eaſter Term, 14 Queen Elizabeth. [311. b.] 


crit of entry in the poſ? does not lie of an + advowſon) Ste Godb. 130, 
the advowſon returned and reveſted in the vendor im- 


mediately, by the nonperformance of the condition in 
due and reaſonable time, 5. within fix months; for the 


fine was levied in Michaelmas Term after the date of the 5 * 1 ge, : * 


indenture, which was the 1oth day of February next #* Mo. 496. 

preceding, and conſequently the advowſon paſſed by the 

fine to the conuſee, diſcharged of the condition &c, * | 312,4, ] 
And it was holden by all in effect, that an averment An uſe by deed may 


by writing or indenture, may be taken to an uſe againſt key - Foe 


ich 1 J ; * ur grant et render. 
a fine of grant and render, Which in law implies e eee 
ſideration and uſe; as an eſtate tail implies an uſe in Term Rep. 475. 5. Term 


| 1 Rep. 129 
the donee, yet by a writing it may be averred to the uſe oY OP. 
of the donor &. And ſo in a gift by a woman to a 172+ b. 5. Co. 26. 


. . * — Ste | 28. H. $. 8. b. Plow. 
man intail, or in fee, rendering a rent by writing, the pede of gy 


woman may aver it to be cauſa matrimonit prælocuti, Na- Go. 78 o. 24. H. 4 B. 
: © O. +» I . . Ar. 

tura Brev, Fitz, [ 472. ] &c. And afterwards in the end 146. b. by 4 74. 

of Mich. Term, 15 and 16 of the now Queen, judgment Oro. Jac. 29. Gilbert 


0 HPO i les 87, 88. 29. Car. 2. 
was given quod querens nihil capiat per breve &c. (a), c. 3. 8 32 3 c. 


16. $ 15. Comber. 42 
See Doug. 25.) * 


(+) Eaft. 35. Elix. B. R. It was taken that a common recovery may be of an advow ſon 
appendant to a mauor. 


8 


—_—_—— 


——_— 


{a) There was another point ruled in this ! was in at the time of the grant upon con- 
caſe, as appears from Lord Cote; which point | © dition. And ſo it was reſolved, Paſch. 14. 
is noticed in Jeak. c. 6. c. 43. but not in any | Elix. in communi banco, between Andrews 
of the other books where this caſe is alſo re- | and Blunt, which I heard and obſerved, 
ported; and was as follows: If a man grant | and which my Lord DYER hath omitted 
an advowſon, upon condition that the | ** out of his report of that caſe; and therefore 
** grantee ſhall regrant the ſame to the grant- „ the grantee in that caſe at his peril muſt 
or in tail; in this caſe if the church become | * regrant it before the church become void, 
void before the regrant, or before any re- | or elle he is diſabled; otherwiſe he hath 


* queſt made by the grantor, he may take | 66 time during his life, if he be nor haſtened 
by requeſt,” . Inſt, 222. b. 2. Co. 7. as 


advantage of the condition, becauſe the 
* advowſon is not in the ſame plight as it 


4A Tr inity 


1312.4. 
Trinity Term, 
14 Qucen Elizabeth. 


n tm — —_— 


Entry in the guibus — WRIT . a 0 
againſt A. and B Ver- (85) R 3 of Entry in th qui ature 


dict that A. diſſeiſcd, of aſſiſe, was brought againſt the mother, and 
N the ſon within age. The mother by attorney, and the 
EIS ſon by guardian, pleaded, that they did not diſſeiſe &c. 
And it was found that the mother diſſeiſed the demand- 
ant, but the ſon did not diſſeiſe. And, Whether judg- 
ment ſhall be given of the whole againſt the mother, 
and the demandant in mercy for his falſe claim againſt 
„ F. 1. Rag. digreſſe the ſon, or only of the moicty, quare. And it ſeems by 
10. Dy. 153 294. 325. the opinion of the Court, that it ſhall be given of the 


5. II. 7-2. 8. H. 6. 13. f 
whole : and it was ſo done. 


— | —  _c_c_—_— — 


Dawſon againſt Alford. 


Covnt for difiraining (86) A CTION of treſpaſs was brought upon the ſtatute 
brafls of the plough con- 


ne fo ane Fares; bh 2 [ 53. H. 3. ſt. 4.] that no man be diſtrained by 


god without averring 


Ne EE his beaſts of the plough &c. ſo long as another reaſon- 
fullicien; tor the d. itreig. able diſtreſs may be made upon him by &c. And the 

plaintiff did not ſhew in the count, that any other rea- 
Artic. faper Chantas, ſonable diſtreſs could be made, but generally according 


© $8.9; , :, .. , , : 
, 267 0 the form of the writ, „. again the form of the ſlatuie 


25. 2. Keble 125. 289. aforefaid, And the defendant pleaded, not guilty ; and it 
[2. Bac. Ab. icq. and . : 1 f 

ee eee eee found againſt him : and in arreſt of judgment, he 
Term Ach. 565.) ſhewed this default above, ed non allocatur ; but this ſhall 


come from the defendant when he juſtifies for rent-ſer- 
vice, s. that no other rcalonable diſtreſs could be found, 


(56) E qr. Luz. B. R. Langley v. Hill. [Cro. Eliz. 749. ] In debt on ſtatute 1. R. 3. 3. 
the plaintiff} counted, that he was in pri.on for felonv, and before the attainder, the defendant 
took hs norſe, cg the form of the flatute, and adjudged good without ſaying for the ſame 
Cantif, ; 

1. 10. E 1. ror. 2 C. B. adjudged that altho the ſheriff for the King's debts, ſhall diſtrain 
per avoria cure, unt in for «hers. 

E. 15. Eliz. rut. 50. C. H. h Robert de Midletsn recovers four ſhillings for damage, becauſe 
diltraincd por aura αο tor a debt to the Queen, and there was other ſufficient diffrels, 
therefore rhe diftrainor 77 mult ric da. 

M. 15. E. 1. rot. 62. C. J. $ Guifrin Pickford, impleaded John Maundant, becauſe again 
the ſtatute he diſtrained wrnta caruce, where there were others within the fee and it is ſald, 
becauſc the plaintiff was a viilem, therefore the diſtreſs condemned. 


which 


Trinity Term, 14 Queen Elizabeth. L312. a.] 


which is iſſuable by Hil. 4. E. 3. f. 1. And M. 18. E. 2. 
[Tiiæ. Abr. Aclion ſur eftatute, pl. 35. ] where it 1s holden, 
that this action lies for the tenant againſt the Lord, 
although the tenant has made ſatisfaction to the Lord 
for the rent for which the ſaid diſtreſs of his beaſts of 
the plough was taken, And ſee for this action, E. 17. 
H. 6. rot. 93. [C. B. 2. Ist. 133.] Note, the plea above 
was, that the defendant did not take er impound Sc. againſt 
the form of the flatute aforeſaid, And afterwards in this 
Term the plaintiff had judgment, with damages &c, Sce 
a ſimilar challenge to a count as above, AM, 11. H. 4. 
[14. a.] in an appeal of rape upon the ſtatute of 6. R. 2. ee 
[c. 6.] by the huſband of the woman raviſhed, without Dy. 365. S. Co. 82. a. 
ſuppoſing that ſhe conſented to the raviſher, but only Lz. Hawk. P. C. 253. 


5 i 255] 
againſt the form of the ſlatute, which words imply as much. 
— . — * — 
Lord Sands azainj} Bray. 314. b. 


(37) QESTUY gue uſe in tail, the remainder over in tail, cg que uſe in tail, re- 


7 mainder over, after 27. 
aſter the ſtatute of 27. H. 8. [c. 10. ] levied a %. 8. levis , * 


fine with proclamations, and had iſſue and died within zud dies without iſſuc; 
within the five years a 


three years after the fine levied: and the iſſue afterwards ſtranger enters in the 


g 8 k name ot the feoftee 
died without iſſue, before any entry made by the fœoffees: of the "chrermdoge” +20 


and afterwards, within five years, a friend to him 1n re- without naming any 
one,—gu. it lawful, 


mainder, without any warrant, requeſt, or commandment, Fgend. 30 5. S. C.] 


of the feoffees, or of any of them,* entered in the name of E. You. n 


f : : ; 9. Co. 106. 104. Dy, 
the ſurvivor, or heir of the ſurvivor of the feoffees, with 291. 1. R. z. ts I, 


, . 2 "9 . . Co. 137. 11. Aﬀ. 11. 
intent to revive the uſe of him in remainder, without _* H. L 6. 2+ 


naming the ſurvivor in certain, who he was. Whether 5. B. 153. 


; b . . [Cruiſe on Fines 307 
this be good or not, was 1n a ſpecial verdict, 308. 2. Com. dig. 423. 


(87) The verdi& was uncertain and void, becauſe the entry Was uncertain z but no judg- 
rent was given accordingly to Ben!ve, [ 397. ] 


— — — 


(88 TH Chaplain of a Lord, being ſufficiently quali- A clerk once qualified 


a . . . as Chaplain to a peer 
fied with the teſtimonial of his maſter, ſigned ene Nas 45 1 


and ſealed that he is his Chaplain; and alſo having a be quit lis fervice, may 
retain his pluralities; 


ſpecial diſpenſation for a plurality, and being once ad- and though he have 
vanced 


(£8) VI. 11. Fac C. B. Sir H. Wallopþ v. the Biſhop of Exeter, in quare mped t Ur. 
Brown!. 162. 2. Brownl. 4;.] adjudged, that the King's Chaplain may accept a benefice of the 
gifr of the King above the value of eight pounds, without letters of diſpenſation : but not of the 
pietentation of a common peifſon ; and ſo the proviſo of the ſtature of 31. [21.] H. d. is ſatished, 

4A 2 Mic, 


[ 312. b.] Trinity Term, 14 Queen Elizabeth. 


not purchaſed a diſpen- vanced to the plurality, ought to enjoy it during his life, 


ſation, it is no forteiture. 


See for all this caſe, Notwithſtanding the death of his maſter, or departure 

8 — * from his maſter's ſervice; by the opinion of CAaTLYN, 
er, w pany > 
SAUNDERS, and DYER. 


Tf a lord having right Alfo the Chaplain of a Lord having two henefices with 
to three chaplaius only, i 


appoint fix, the three fiſt cure without a ſpecial licenſe or diſpenſation of the me- 


appointed are legally ©. tropolitan, ſeems not to be in danger of loſing his plura- 
Mich. 42 & 43. EL rot. 


213. B. R. Drury's caſe lity by force of the act 21. H. 8. [c. 13.] becauſe the 
EL 3 r 80 words are, not that he muff ſue for a licenſe &c. but he 


m 25 SOL. = ae may ſue for ſuch licenſe &c. But he is in danger by that 


caſe 36. Eliz. in the in the ſpiritual law, Quære well thereof, 
Exchequer, [Savil.135.] 


it was laid, that it was Alſo a Lord being allowed only three Chaplains, ad- 


- achudged watt. zue mitted fix by his letters teſtimonial to be his Chaplains 


deen and Magdalene at one time; and all fix are preferred to fix ſeveral plu- 
College, [vide infta.] 


Raſt. Reſidence 2. Mo. ralities; the three who are firſt promoted are warranted 


440. . . 15 
ur by the ſtatute to enjoy them without danger, by the op1 


rally retained, then the nion of the ſaid CHIEF JusricEs and CHIEF BARON, 
rſt retained ſhall hav : 
the privilege of the ſta. And the three laſt are not by the ſtatute reputed his Chap- 


tute, and not the others, 


. lains, ſo long as the three firſt being promoted by his ſer- 


promoted, as was ad- vice continue alive; for otherwiſe the ſtatute might be 
judged 42, 43. Eliz. 


B. 
R. rot. 213. 4. Co. go. de frauded. 
a. 117. b. The Queen 


againſt Magdalene College, in Oxon, Eaſt. 3. El. rot. 728. Skifflin, clerk [Savil. 101. and cited in Drury's 
The Queen againſt Lord caſe ſapra.] Saxantion Trin. 33. Eliz. rot. 845. Fulce's caſe, The Queen 


v. Drury, M. 41 & 42. Eliz. rot. 301. [vide ſupra.) that thoſe two chaplains, which were firſt retained are 
warranted, and not the others by all theſe caſes. 


. 
3 


„ä 


* — 


Mich. 41, 42. Eliz. entered Eaft. 41. Elix. C. B. in quare imp. for the Queen againſt the 


Biſhop of London and Page incumbent, [Cro. Eliz. 719. ] and the declaration was for the taking 
of two benefices with cure againſt the ſtatute 21. H. 8.—the Biſhop pleaded the general plea z 
Page ſaid, that he was chaplain ro Lord Morley, and thereby capable of two benefices with a 
diſpenſation according to the ſtatute, and that the Archbiſhop, upon ſuggeſtion that the bene- 
fices were ſmall and poor, had given him a diſpenſation, and that the Queen had confirmed it; 
and upon the ſhewing of the diſpenſation, and the letters patent of confirmation, it appeared 
that there were not any words of diſpenſation in them, but only words of union. And by 
RINGESMILL, GLANVILL, and WALMSLEY, adjudged that it was a good diſpenſation, 
and it is not requiſite to have that preciſe word / diſpenſation} ; but it ſufficeth if that be 


in effect, aud the circumſtances prove it to be a diſpenſation ; to which ANDERSON agreed, 
aud ſo adjudged after argument by the Civilians, 


N 88 — — — — 


Leaſe for twenty years . | 
e (89) A LEASE is made to three, for the term of twenty 


and &. take a new leaſe years, and afterwards two of them take a new 
to cammence from the 


expiration of the fir, leaſe for the term of thirty years, to commence imme- 


or on the prior death of g; - 
Asten from and after the end of the ſaid twenty years, 


term; Whether the new Or immediately from and after the death of the third 
leaſe muſt commence . . l 


now, or A and R. may jointenant, if he ſhould happen to die within the ſaid 
elect to wait the etHux of 


the copy oor. twenty years; who died within three years after the new 


This caſe of Mich. 35 leaſe. Whether the ſaid new leaſe ought to commence 
& 36. Eliz. cited 6-2 . | . 
Coke 6. 36. b. Dy 23. immediately after the death, or at the end of the ſaid 


twenty 


ty 


. 
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twenty years, at the election of the ſecond new leſſees, 
quere well, becauſe the Juſtices doubted, 


pl. 27. in margine.] 


"a 


(900 IN avowry for a rent- charge, it was alleged, That 

the grantor of the rent (by name) was ſeiſed of the 
land whereof &c. in his demeſne as of fee, and being ſo 
ſeiſed, granted the rent &, And the plaintiff, in bar 
ſaid, that the ſaid grantor was his father, and that he 
was ſeiſed in the land'at the time of the grant of an eflate 
tail; and ſhewed by whoſe gift &c, And Whether this 
manner of pleading be ſufficient, without a traverſe of 
the ſeiſin in fee, was much debated between LOVELACE 
and MAanwoop at the bar; but the Juſtices thought the 
more ſure and plain way is to take a traverſe, 


— . —— 


* Stroud's Caſe. 


(91) MEMORANDUM, That it was reſolved by the 

opinion of the Court in the Bench, That the 
ſeigniory and tenure of obit land, or chantry land, is ex- 
tin& by the poſſeſſion of the King, by the act of 1. E. 6. 
[c. 14.] notwithſtanding the ſaving in the act; propter 
abſurditatem &c, But for the rent, parcel of the tenure, 
the lord may diſtrain the King's patentee, and make 
avowry upon the matter, but not upon the perſon within 
his fee and ſeigniory. And the ſame opinion was holden 
again, M. 16, of the preſent Queen. Stroud's caſe, Devon. 
Benl. 237. 4. Leon. 40. 3. Leon. 58. 1. And. 45. | 


[ 312. b.] 


262. pl. 29. But Mich. 
32, 33. Eliz, it was a- 
reed per Curiam in 
B. that it commences 


at whichever of them happens firſt, 2. Mar. 108. b. 2. Co. 37. [z. Bac. Ab. 426, 427. poſt 376. b. 


Avowry for a rent- 
charge, ftaiirg the 
grantor ſeiſed in fee. 
Plea that it was an 
eftate tail, ſhould tra- 
verſe the ſeifin in fee. 


[Ante. 280. b. pl. 16. 
S. C.] 


Dy. 95. pl. 40. Hob. 
103. R. 147. 5. H. 7. 
12. a. 47. E. 3.25. b. 5 


H. 7. 13. a. 11. Aff, 24. 


6. Co. 24. 3. H. 6. 52. 


a. Dy. 365. pl. 33. Mo. 
870. 


5. Com. dig. 110: C10, 
ac. 44. 


— 


— 


* 313. a.] 


Seigniory and tenure of 
obit and chantry land, 
is extinct by poſſeſſion 
of the King; but his 
patentee may be diſ- 
trained for the rent. [20. 
Vio. 242.] 

A ſaving in an act of 
parliament which is re- 
pvgnant to the body of 
it, is void [ Vlowd. 565.] 


1. Co. 47. a. 8. 118. b. 
3. Car. Cro. 83. 21. H. 
7. 1. a. 47. E. 3. 21. b. 
1. H. 4. g. a. Raſt. Mo- 
naſt. 13. Co. Lit. f. b. 
Davis 2. Dy. 308. pl. 
47. 10. H. 6. 15. 4. 4 
Mar. 139. a. 21. H. 7. 


2. a. Jo. 234. Roll. contin. 246. Lit. Rep. 44. [W. Jon. 349. poſt 327. a.] 


(91) An abbot before the diſſolution, held of another by fealty and rent, and afterwards 
the land came into the King's hands by ſtatute, the ſeigniory is only ſuſpended ; and if the 
King grant the land to another, the patentee ſhall hold of the Lord as before, by DYER. Bur 
all the Juſtices agreed that the + Lord ſhall have his rent; but ſome doubted whether it ſhall 


be rent-ſervice as before. Trix. 23. Eliz. C. B. 


+ Orig. /e. 


ä 


HE writ of the Queen to theſe preſents an- 

ce nexed, with that reverence and honour 
& which is duc, we lately have humbly received to exe- 
4A3 & cute 


(92) © 


In dower on the iſſue of 
ne unques accouple, the 
Biſhop muſt certify di- 
rectly a legal marriage, 
or otherwiſe; but to re- 


313. a.] 


turn particulars, though 
concluding, ** int lau- 
fully married, is bad. 
[See ante.] M. 13 & 14. 
El. 305. p. 68. 

Ow. 25. 2. Ro. Ab. 591. 


Dr. and St. 14. 


1. Inſt. 33. 


F. Nat. 149. a. 35. H. 
6. 41. b. Lit. 3. b. Seld. 
Annor. in Hengh. fo. 
I55. 39. All. 14. 43. 
All. 11. 43. 


** 

313. b.] 

. K.. . N 3. 
a 43. All. 11. 14. All. 
2 yo 


Trinity Term, 14 Queen Elizabeth. 


ce cute; for the executing of which we have applied all 
& the diligence and induſtry in our power, and have 
& cauſed diligent inquiry to be made according to the 
e tenor, form, and effect of that writ z by which we have 
„ diicovercd clearly and ſound from the evidence of 
&« thoſe examined in that inquiſition by force of the writ 
& aforeſaid, as well as by certain other proofs had and 
taken before us in the ſaid buſineſs, that Thomas Gray 
ce in the ſaid writ alſo named, of the age of eleven years, 
cc ten months, and twenty days, and Flizabeth in the 
& ſaid writ alſo named, of the age of ſixteen years, being 
& reſpeQively free and exempt from all matrimonial 
t contract, or eſpouſals, contracted matrimony per verba 
&« de preſenti, and in the face of the church at Baconthorpe, 
« jn the county of Norfolk, on the 18th day of March, 
& in the eighth year of our Lady the now Queen, law- 


&« fully ſolemnized it between them; and /o were coupled in 


& Holy matrimony, In teſtimony whereof we have cauſed 
our ſeal to be put to theſe preſents, Given” &c. And 
for the maintaining of this return, the book of 12. R. 2. 
in Dower, [ Hitz. Ab. pl. 54 ] was vouched ; where it was 
pleaded in bar, by proteſting that he did not acknow- 
ledge the eſpouſals between the demandant and the de- 
ceaſed, for plea he ſaid, that the wife, at the time of the 
death of him who was ſuppoſed her huſband, was only 
of the age of eleven years; nor he who was ſuppoſed 
her huſband, but of the age of ten years and a half, 
judgment if at ſuch age ſhe ought to have dower, And 
the demandant demurred upon the plea, and in the ſame 
Term judgment for the demandant that ſhe ſhould recover 
ſcilin, and a writ to enquire of the damages given by 
THEIR NIN G; for CHARLETON ſaid that the eſpouſals 
continued always, until defeated &c, And in the thirteenth 
year of Ed. 1. in Lin. North, tit. Dower in Fitxb. [pl. 172. ] 
A wiſc ſhall loſe dower if her Lord, s. her huſband, die 
before nine years of age. See before of this matter, 
fol. 305. Sce a like manner of certifying by the Biſhop 
upon a writ of general baſtardy in aſſiſe, + 39. Lib. Afar. 
[ 39. E. 3. 14. a.] with an int ſurely baſtard, notwith- 
ſtanding by the law of the land ſhe was mulicr,* although 
ſhe was born in adultery at the time of the elopement of 
the wife from the huſband, as the caſe was recited by the 

Biſhop; 


Trinity Term, 14 Queen Elizabeth, 


Biſhop; yet mark well, that in 38. Lib. . [pl. 14.] 
the caſe appeared, that the Biſhop to the writ of baſtardy 
made two returns, s. one by his letters patent ſealed, in 
which he returned preciſely and fully baſtard; and the 
other was upon the back of the writ, in which he re- 
turned the circumſtances and cauſe, and z//int baſtard ; to 
which the Court did not pay any regard; for the writ 
commanded the Biſhop to certify, by his letters patent 
and cloſe &c. And then that which was returned upon 
the back of the writ was ſurpluſage or nugatory, and 
not effectual. Wy 

And memorand, That in the time of the parliament of 
the eighteenth year of the preſent Queen, a queſtion 
upon the certificate aforeſaid was moved to the Doctors 
underwritten, of each law, s, Lewes, Tale, Barkeley, Jones, 
Martin, Awbrye, Huſſey, Lloyde, Carewe, Maſter, Sywarde, 
Lougber, Create, and Stanley, who all ſubſcribed with 
their hands, ſaying, ** We be of opinion that this cer- 
ce tificate is repugnant in itſelf, and inſufficient.” And 
Sir Richard Rede, Knight, Maſter in Chancery, aſſented. 
And at length by the Queen's mandate for expedition, it 
was reſolved (the arguments of Rodes and Anderſon for 
and againft the bar, in Mich. Term, in the twenty-firſt 
year of the preſent Queen, in my chambers, on Al. Sculs 
day), That the certificate aforeſaid is inſufficient and 
doubtful, nor doth give a full anſwer to the writ, s. 
Whether they were joined in lawful matrimony, or not ? 
But if it had been a ſpecial verdi& found with an / int 


by a jury upon a ſpecial plea, ſome thought that it ſhould. 


ſerve for dower, But quære how this can be, if the de- 
fendant pleaded ne ungues ,accouple as above; becauſe ſuch 
an iſſue is triable by the Biſhop, and not by the country 
&, But WYNDHAM in the caſe above, held the certificate 
aforeſaid ſufficient for dower; but MEabe, Mounson, 
and DYER, e contra. But ſee the return upon the new 


[ 313-b.] 


writ to certify, directed to the ſucceſſor of the aforeſaid Dy. 30 f. 49. E. 3. 13. 
[See Com. dig Pleadcr 


Biſhop, made contrary to this, Eaſt. in the twenty-ſecond 
year of the preſent Queen, fol, [ 368. b. pl. 48. poſea. ] 


(2. Y. 10.)] 


Gray's 


[ 313. b.] Trinity Tetm, 14 Queen Elizabeth. 


Gray's Caſe 


A baftard is not lawful (93) F,DIV/ARD GRAY, baſtard ſon of the late Lord 
— Hs = Powes, begotten on the body of Fane Orwel un- 

married, had divers lands of tenure in capite conveyed to 
þ Lo. 49. & * him in the fifth year of E. 6. in remainder after the 
2. Dy. 323. 345. Noy death of the ſaid Lord P. without iſſue in tail general, 
35, 33-E-3-11- -E- by the name of Ed. Gray, ſon of the ſaid Lord P. be- 


— 94 = Is r. Inſt, gotten on the body of Jane Orwel &c, And he Was 
[Vide ante 296. pl. 23 called in the Court of Wards and Liveries, for his livery 
of the third part of the premiſes, with all the arrears 
fince the death of the ſaid Lord P. without iſſue. Duere, 
And it ſeemed to SAUNDERs and DYER, that he ſhall 
not ſue livery, becauſe he is as a ſtranger, and not a law- 
ful iſſue, which is mentioned in the preamble of the 


ſtatute of 32. H. 8. [c. 1.] The like 18. of the preſent 
3 Queen, fol. [ 374» b. pl. 17. Paſtea.] 


— . —— 


* [314-2 ] 
Whether a leſſee under * (94) 


covenant to repair at 
his own coſts, may cut 


HE leſſee of a farm covenanted in the inden- 

ture of leaſe to repair the houſes at his cofts 
53 375 and charges when there ſhould be occaſion. And after- 
[Mo. 23. Dy. 198. b. wards he took great trees growing upon the farm, to re- 


5 3 pair the houſes decayed by age or tempeſts, and employed 
ante 33. a. them upon the repairs; for which an action of waſte was 


brought againſt him. And he pleaded the matter above 
in bar; and the plaintiff replied by the covenant above, 
quære well. See 43. E. 3. fol. 6. and 21. H. 6. fol. 50. 
[46.] and 12. H. 8. fol. 1. 


— . — 


Mich. 14 & 15. El. rot. 
2015. 


Cleer againſt Brook. 


A purchaſer of land in (95) IT was moved for a queſtion by BENDLOwe, that 
fee dies without iflue, : 
if there be a grandmother on the part of the fa- 


his mother has a bro- 

ther, and likewiſe his 

grandmother on his fa. ther, a mother, and ſon; and the grandmother have a 

_— 5 .he latter brother, and the mother have a brother likewiſe ; [and] 
bl 


his maternal uncle, the ſon purchaſe land in fee, and die without iſſue, 
Plow. 444. b. [S. C. 


Powe fn L i. Whether the brother of the grandmother, or the brother 
Com. 236, 237.) of the mother ſhall be heir to him quære. But the opi- 
Plow. 446. 458. 296. a. nion of all the Juſtices of the Bench was, That the bro- 

ther of the grandmother ſhall inherit to the ſon as he 


who 


who 15 
&c, 1: 
bear n. 
moſt a 
molt v 
the un 
opinio 


- the al 


abridg 
be ſo 1 
But 
Book 

e. Is] 
Civil 
Littlete 
in Ea 
againf 
the pa 
uncle, 
1s the 
blood, 


(96)] 


% of 
& ma 
« of 
& ene 


SF Y%Y 1 — 


wa ** wo = bed 


the aſſiſe of Ofdorne agrees. 


Trinity Term, 14 Queen Elizabeth. 


who is neareſt of blood to him on the part of the father 
&c, 12. E. 4. [ 14. a.] accordant thereto, although he 
bear not the ſirname of the ſon or father, for he is of the 
moſt ancient blood, mixed in his name; and alſo of the 
moſt worthy blood by the male ſex of the father, than is 
the uncle, 5s. the brother of the mother of the ſon, The 
opinion of Fincn in 39. E. 3. [ 29. b. 30. a. ] obiter in 


abridgment, title Diſcent [ pl. 38.] declares 12. E. 4. to 
be ſo intended. And Britton in title [ de Succeſſion, c. 119.] 
But EF FRE VS contra, totis viribus. And this by the 
Book of Moſes Numbers, c. 17. [27. ] Glanvil [ Lib. 7. 


c. 1. ] Bracton [ Lib. 1. c. 29, 30, and 31. ] Inflitute of 


Civil Law ; Britton, Forteſcue de Laudibus Legum Anglie, 
Littleton, and 12. E. 4. | qua ſup.] But judgment was given 
in Eaſter Term or Trinity, 15 of the preſent Queen, 
againſt the opinion of JEFFREYs, 3. That the uncle on 
the part of the mother ſhall not be heir, but the great 
uncle, 5. the grandmother's brother ſhall, becauſe in him 
1s the more ancient, worthy, and alſo the moſt entire 


blood, 


— . —— — 


(96) T AN DS are aſſured in fee by fine, © to A. B. 

© to the uſe of C. D. and his wife for the term 
&« of their lives, and of the longer liver of them, re- 
“ mainder after their deceaſe for fix months to the uſe 
«© of the executors of the ſaid C., and after fix months 
© ended, then to the uſe of E. and F. his wife, and to 
* the heirs of their two bodies lawfully begotten ; and 
for default of ſuch iſſue to the ſaid C. and his heirs for 
* ever; proviced always, That if it ſhall happen to the 
* ſaid C. at any time after to have iſſue of his body, or 
any wife of the ſaid C. at the time of his deceaſe to 
be enceinte with any ifſue begotten by the ſaid C. that 
** then after ſuch iſſue had, and after five hundred marks 
e paid to G. or tendered and refuſed within the ſpace 
of fix months next after the birth of the * iſſue of the 
* ſaid C. then the uſe of the ſaid lands, immediately 
after the deceaſe of the ſaid C. and D. and after the 
* ſaid fix months ended and expired, ſhall be to the 
* ſaid C. and to the heirs of his body, and for default 


6« of 


314.4. 


And Brooke in his new 


Lit. fo. 1. Plow. 45% 


— — — 


Conveyance to the uſe 
of A. and B. his wite 
for life, remainder to C. 
in tail, remainder to A. 
in fee, provided if A. 
have iſſue of his body, 
or any wife of A. at his 
deceaſe be enceinte b 
him, then after ſuch iſ- 
ſue had to 4. in tail, 
and in default to him in 
fee. B. dics, 4. mar- 
ries again: yet before 
the performance of the 
contingency, A. has 
no larger eſtate than 
he had before. 


Dy. 309. pl. 76. 


1314. b. J 


| 
| 
' 
| 
| 
| 
| 
| 
| 


1. Co. 129, 120. 


[Bac. Ab, Uſes (K.) 
Fearne cont, rem. 197. 


9 


A. conveys to FB. in truſt 
to perform bis will, and 
afterwards declares the 
uſes by indentvre, But 
the word ri muſt 
mean ms la wii; and 
de may alter the uſes as 
he pleaſes. 


Dy. 266. Lit. Rep. 25. 


[Ante 96. a ſub. fin. pl. 
40] 

6. Co. 18. a. Dv. 49. 
30. H. 8. B. ſcotfents 
al Uſes 47. 31. H. 6. 
Subpena 23. 


[Gilb. on Uſes 36. 5. 
T: rin Rep. 124 

8. E. 4. 8.8. 30. H. 7. 
. „ 
Is. El. 32 5. a. B. N. C. 
156. Cro. 120. pl. 69. 
1 


Poft 32 3. a. 


A Lord of Parliament 
ſhall not be Impanuel- 
led without a ſpecial 
neceſſity, or command 


of che King. 


Trinity Term, 14 Queen Elizabeth. 


te of ſuch iſſue to the right heirs of the ſaid C. D. the 


wife of the ſaid C. died, and C. took another wife; 
guere, What intereſt C. hath in the lands before iſſue had 
by the ſecond wife, and before the fix months paſſed} 
And it ſeemed to PLowDEN and DYxx, that before the 


performance of the contingency, he hath no larger eftate 
than he had before, 


— ———— .. 


(97) A MAN by his deed indented and ſealed, and 

dated in the thirteenth year of H. 8. declared, 
That whereas he had ſuffered a common recovery againſt 
himſelf, by divers of his friends, upon truſt and confi. 
dence, of certain lands, to the intent of performing his wi! 
touching the diſpoſition of the ſaid lands: firſt he willed, 
that his ſaid feoffees and their heirs, ſhould ſuffer him 
to have and receive annually the iſſue and profits thereof 
coming and iffuing during his life, and after his deceaſe 
to ſtand icilcd of the third part thereof, to the uſe of 
his wife during her life, and after her deceaſe to ſtand 
ſciſed of the premiſes, and the reverſion thereof after his 
deceaſe, to the ule of R. his ſon, and the heirs of his 
body, with other remainders over &. Whether he 
may alter and change during his life the uſes limited 
in the indenture, or not? And it ſeems to me, that 
he may well alter this will; for vb, and la will are 
underſtood to be all one; and this recovery was to the 
intent to perform the will, and this indendure is as a 
will, which is alterable; therefore it is not a limitation 
of uſes upon livery made, according to the nineteenth 
year of H. 8. [II. a pl. 5.] And other Juſtices agreed 


to this opinion. 


— — ——— . 
Lord Crumwell's Caſe. 


98) IN the Regiſter title Brevia de Statutis, fol. 179. [and 
F. N. B. 386.] That Barons ſhall not be put in 


aſſiſes, 3.“ The King to the Sheriff greeting; Becauſe 
6 the 


(98) Ney, Attorney General, in the reading of Mr. Aline, 1632, held, That a Baron or 
Ear ought to appear at the Seſtons of the Forett, and that no immunity by common or ſtatute 
law privileges hun; and the icalon is, becauſe it is a royal ſuit, of which no ſubject ſhall be - 

; charge 


* 1 ho Woe 


ec Witneſs'““ &c. 


Trinity Term, 14 Queen Elizabeth. 


« the Barons of our realm have not been accuſtomed to 
« be put in any aſſiſes, juries, or recognizances, as they 
ſay, unleſs their oath be ſo neceſſary, that without 
them the truth cannot be inquired, we command you 


c 


** 


A 


* 


&« and faithful A. in any affiſes, juries, or recognizances, 


« againſt his will, without our ſpecial command, unleſs 
« his preſence be for ſome cauſe ſpecially required. 
And ſee in a note, 48. E. 3. upon a 
writ brought to the Juſtices, teſtifying, that he was a 
Baron, he was * diſcharged from the inqueſt, fol. 29. 
30. b. pl. 18.] And at length, upon the earneſt ſuit 
and requeſt of Lord Crumwell, he was diſcharged from 
this attatchment by order and rule in the Parliament 
Chamber, which ſhould be entered on the rolls of par- 
liament; and that ſuch proceſs is not awardable by the 
common law, ftatute law, cuſtom, or precedent, againſt 
any Lord of Parliament, with a ſaving of the Queen's 
prerogative, and any other good and ſufficient matter 
which may be ſhewn to the coatrary 1n this parliament, 
or any other hereafter, 


And note, E. 29. E. 3. fol. 30. a Biſhop condemned in 


1314. b. 


Fulb. 165, Dr. St. rs. 
35. H. 6. 46. Sty. 253. 


that you do not put, or cauſe to be put, our beloved 


48. AT. 6. 6. Co. 53. 
Mo. 767. 38. H. 6. 46. 
a. 27. H. 8. 22. 6. Co. 
54» 


* [ 315.4. ] 


[Tothil Rep. 14 

26. H. . . 11. H. £ 
15. 14. H. 6. 2. 43. E. 
3. 33. 4. 44- FE. 3. 28. 
7. H. 48. . 7. H 
10 27. 0. H . 1. . 
H. 5. 14. a. 


29. Aſſ. 33. poſt pL 99. 


treſpaſs, aſſigned error in the omiſſion of this clauſe, s. Quad 3. Cro. 170. 


defendens capiatur pro fine ; and it was not allowed for error, 
as appears in the caſe next following this. 


charged. And the ſtatute of Marlebr. c. ro. mentions only ſheriff's torn, and by that the 
foreſt ſhall not be intended. In the pleas of pariiament, 18 E. 1. between the Earl of Glow- 
ceſter and the Earl of Hereford : John de Hafting, a Baron, upon long debate, whether he 
ought to be ſworn, becauſe a peer of the realm; it was reſolved, that he ought to put his hand 


to the book. The like was ꝙ 10. Car. in B. R. by the Court to Lord Dor/et, where his teſti» 
mony was required. [See Com. dig. Serement CC.) Frem. 422. 1. P. Wms. 146.] | 


— . — — 


Lady Wake azainſt the Biſhop of Ely. 
(99) ERROR in B. K. in the record and proceſs be- 


fore four, three, or two Juſtices of Oyer and 
Terminer, was aſſigned in three things; s. the writ of 
treſpaſs ſuppoted the treſpaſs to be done at Cole, juxta 
Somerſham, which Cole is a place in Somer/ham, called in 
Engliſh, Cole, biſides Samerſham; and for that the writ 
was challenged ; et non allocatur, but the writ holden 
good enough, The ſecond error was aſſigned upon the 
iflue of not guilty, no expreſs mention made in the 
venire 


ä — — ** 


A capias does not lie 
againſt a Biſhop. 
Treſpais ſuppoſed in C. 
juxta S. where it is C. 
beſides S. is not error. 
Nor the omiſſion in the 
venire facias of the 
names ot the Juſtices of 
Oyer and Terminer be- 
fore whom the writ is 


returnable. 
29. All. 33. Js C. 


29. F. 3- 31. 
Dy. 142. 


Trinity Term, 14 Queen Elizabeth. 


venire facias, before what Juſtices the writ was returnable, 
E. _ 4 S 17. 44- The third, The defendant, who was a Biſhop, was con- 
(Bac. Ab. Juries ()! victed of the treſpaſs, and yet no Judgment given that 
he ſhould be taken, 3. quod defendens capiatur. And not- 
withſtanding any of the aforeſaid errors aſſigned, the 
- 2p Ac 5 judgment was affirmed, Nota bene, and quere, If error 
220. 769. 3. Mar. 133. be in the omiſſion of a miſericordia where there ſhould be 
a. 8. Co 59. 6. E. 6-22. an amercement; or a miſericordia is, where it ſhould not 
be, Whether for this error which concerns the King 
only, the entire judgment and record ſhall be Ca) re- 
verſed, or not. Anno 29. Lib, A. fol. 166. [164. pl, 


33-] in the book printed by R. 7. 


315. a.] 


{a} Now by 


A defeazance dated be- 
fore, but delivered after 
a recognizance, is 2 
good bar. 

Judgment on a ſcire fa- 
ia in Chancery re- 
vericd in B. K. on error. 
FVide ante 307. a.] 
Perk. 31. 147. 29. Af, 
. 1. E 3-35. 17. 
AM. 24. Error 71. 22. 
Aſſ. 22. 37. H. 6. 14. 
b. 11. E. 4. 9. a. Plow. 


39 3. a. Co. ſur. Cour. 
80. 1. Ro. Ab. 744. 


fi. Eq. Caf. Ab. 129. 
r. Vern. 131. 3. Bl. 


Com. 49. 


8 
— 


— 


*[ 315. b.] 


The writ or count in 

-medon in reverter, or 
remainder, or ſcire fa- 
cias upon fines, need 
not allege feihn within 
fifiy years. 


[See 10. El. 278. a. pl.2.] 


Dy. 78. 173. 291. 330. 


8. Co. 65. 9. Co. 36. B. 
N. C. 44. 3. Car. Cro. 


83. 


(Sed vide Booth rea! 


24.1454 


16. and 17. Car. 2. c. 12. 
no judgment ſhall be reverſed for want of a 
wi/ericordia or capiatur, or becauſe one is 


* 


entered inſtead of the other. And by 5. and 
6. V. and M. c. 12. the capias pro 2. 1s 
taken away. 


— — . — —¾ 


(ioo) A SCIRE FACTAS brought in the Chancery to 

have execution of a recognizance made there. 
And the defendant pleaded a defeazance made and de- 
livered to him by the plaintiff fince the recognizance, 
&c, but the deed bore date a month before the recog- 
nizance &, And for this cauſe the defendant was not 
received as to the plea, but execution awarded to the 
plaintiff, for which the defendant brought a writ of 
error in B. R. where the judgment was reverſed, And 
ſo note a judgment given 1n the Chancery, which 1s be- 
fore the King himſelf reverſed in B. R. which is alſo 
before the King himſelf, and not in parliament, 


— .. — — — 


*(101) HTOTE, By the opinion of the Court in the 
Bench, that in a writ of formedon in reverter 
or remainder, or ſcire facias upon a fine of a like nature, 
it is not neceſſary for the demandant to allege in the 
writ or count any limitation by the ftatute 32. H. 8. 
c. 2. 8 5-] s. within fifty years after title &c.; ſince be- 
fore that time no limitation was mentioned in ſuch 
writs, nor in formedon in deſcender ; but this comes on 
the part of the tenant to be traverſed, as in avowry, 


5, not ſeiſed of the ſervices ſince the limitation. 


Michaelmas 


: 
. 
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Henry Vernon, Demandant, againft Sir Th. Stanley, 


Margaretta his Wife, Jo. Manners and Dorothy 
his Wife, Tenants. 


T. FORMEDON in remainder againſt the huſband 
and wife, after ſummons returned, and eſſoin caſt, 
and before appearance the tenants levy a fine of the land 
in demand to a ſtranger ſur cognixance de droit come ceo que 
&c. with warranty. And afterwards they appear, and 
the demandant counts againſt them, who plead to iſſue, 
and at the return of the venire facias they make default, 


whereupon a petit cape 1s awarded, and returned ſerved, 


and the huſband makes default, and the wife comes in 
her proper perſon, and ſays that the land 1s her right, 
and prays to be received to defend her right; and the de- 
mandant counterpleads the receipt by the fine above, and 
ſhews the purchaſe of the original writ, and all the pro- 


ceſs and pleadings as above, and concludes with an eſtop- 


pel to be admitted to defend her right againſt the agree- 
ment by the fine aforeſaid; upon which the wife de- 
murs in law. And after long argument at the bar, and 
much reaſoning upon the words and intent of the ſtatute 
of receipt Meſt. 2. c. 3. for defending the wife's right, 
whereas it appears by the fine that ſhe hath not any right 
&c, it was ruled by the juſtices that the counterplea above 
was not good, but that the right of the wife ſhall be re- 
ferred always to that right which ſhe had at the time of 


the writ purchaſed, which by the preſervation of the 


law ſhall be always in one and the ſame ſtate without 
making any change either for the profit or advantage of 
the tenant or demandant, and that the words preceding 
the prayer to be received s. that the tenements ofo! eſaid 
*© are the right of the wife” are not material or traverſable, 
for the demandant cannot controll or counterplead them. 
Ani the entries are both ways &c. and many authorities 
ot books cited to prove that: wherefore it was * adjudged 
4 B that 


L375. b.] 


After effoin caft in for- 
medon againfi baron and 
feme, though the feme 
aliene her right, fill 
on default by the baron 
ſhe thall be received to 
defend, as ſhe had right 


when the writ was pur- 
chaſ-d. | 


Dy. 298. a. | 347. 
a 1. And. * 


Bendl. 193. Dal 


107. Co Ent. 328] 


2. Ro. Ab. 444. 
1. Ro. Rep. 443. 


9. AN. 11. 12. Af gr. 
22. Aff. 13. Co. 111. b. 


py — - - „ 


19. E. 3. reſceit t 13 
21. H. 6. 13. 21. E. 3. 
53. Error. 74. 4. Aff. 
11. 31. E. 3. Incumpe 
6. 38. E 8. ir. Lit 
pl. 490. 10. E. 4 2. 


20. Aſſ. 3 18. K. 4. 
26.5. H. 4 2. 38. E. 
3. 10. counterpled. reſ- 
ceit 4. 9. E. 4. 16. 


9316.4. 
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that the counterplea 1s not good, but that the wife is re. 
ceivable, wherefore ſhe was received &c. See the begin- 
ning fol. [ 298. a. pl. 28. ante. ] 


[316. a.] 


** 


— 
— 9 — — ———— — — — — 


A. conveys to the uſe of (2)JOEOFF MENT is made to divers to the uſe of the 
5 en i feoffer, and his wife, for the term of their lives, 
ſows the land and dies, remainder to the heirs of the huſband. The huſband 


the wife and not the n 5 
executors ſhall have the ſowed the land, and made executors, and died, without 
* making any legacy. Whether the wife or the executor 


co Lit. 5 5. b. 1. Ro. Ab. ſhall have the crop, quære. It ſeems that the wife, ſur- 
Jo 39-3. Co.'s, _- viving, ſhall have It by 8 Li. 4 [ pl. 21. | But if the 
E. 3. 54- Damages wife had not been jointenant with the huſband, it would 


Ts rell. dy. be otherwiſe, for the uncertainty that the huſband had 
S13- Lr. 4. b. 393. zn the land. And 46 Li. A 2. If the huſband ſow the 
| land of his wife, and the wife die, or tenant for term 
Pre ＋ AT. of auter vie do it, and before &c. ceſtuy que vie die, the 
H. 4 17.84. 10. Aﬀ. heir, or reverſioner ſhall enter, yet he who ſowed ſhall 
6. Py. 61. 220. 317. have the crop &c. Alſo this caſe is ſtronger for the 
{Com dig. Biens (G.2.)] wife, becauſe this jointure was made by the huſband 
himſelf during the coverture, and is a bar, and recom- 

penſe of her dower of all the reſidue of the heritage of 

the huſband, when ſhe hath made her election according 


to the ſtatute of 27 H. 8. c. 10. And if it had been aſ- 


ſigned to her by the heir for dower, ſhe ſhould have the 


crop by the common law, becauſe ſhe ſhall have dower 


Ret. Vies 9.4. Cor 3. de optimd poſſeſſione viri &c, to which opinion CATLYNE, 
ern, pl. 521. O. 
Magna Chart. 81. 


aſſented; but SaunDERs, SouTHcoT, HARPER, and 
PLowDEN e contra. And at length by the award of DYER 
and PLOwDEN the executor ſhall have the fourth part of 
the grainthreſheds. Io quarters in recompenſe of the ſeed &c. 


1 . 
_— — 3 ä 


Whether a juror who ( 3) A Juror in the exchequer who was not an hundredor 


was not an hundredor . 
at the return of the at the return of the ve. fa. but is become an 


venire Facias but be- hundredor at the return of the diſtringas jurat was chal- 


(2.) 5. Jac. B. R. Arnold and [ Steales] caſe oy 149.] that the wife ſhall have the em- 
blements ; the opinion of the chief juſtice, and the ſecond juſtice z but two juſtices againſt the 


wife. —But they were reſolved that the law was for the executor of the huſband, by PorHaM 


B. R. And his opinion was accordingly, Eaſt. 35. Eliz. in the argument of the cafe James Ve 
Portman [ Ow, 102, Cro. Eliz. 3 14.0 


lenged 


WHippon, Wray, and Manwoop, and BENDLOWES 
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lenged for the hundred. And whether it be ſufficient, 
or not, the court there doubted: and Baron Bixcnt was 
ſent into the Bench, to know the opinions there. And 
Juſtice HARPER and all the clerks there thought, that he 
ſhall be holden ſufficient hundredor, becauſe the challenge 
is not entered in the præterite tenſe but in the preſent s. 
nihil habet within the hundred, nec commoratur in the ſame 
&c. and ſo it would be if he was returned upon a tales for 
defect of hunderors. But DyEtx thought the contrary, 
for by the intendment of the law, the third part of the 
jury ought to have knowledge de ret veritate, and there- 
fore ſhould be of the viſne at the return of the ve. fa. in 
which writ the iſſue is mentioned by the ancient courſe 
of C. B. altho' it be otherwiſe in B. R. and the exche- 
quer: for it is reaſonable that the jury ſhould be in- 
ſtrated by the ſheriff of the iſſue which they ſhall try 
upon their appearance, before their coming out of the 
country &c. And theſe words nihi! habet nec commoratur 
ſhall have relation to the paſt time; for the law is that 
if a juror was an hundredor at the vr. fa. returned, he 
ſhall be ſworn as an hundredor, although afterwards be- 
fore he is ſworn he aliene his land, or change his com- 
morancy, for thereby his knowledge is not gone, nor im- 
paired, and yet he is no hundredor there at preſent, 
wherefore &c. and afterwards other judges were of divers 
opinions, therefore quære. 


— — ———— ... —— — — 


THE manor of Arrowe in the county aforeſaid, 
whereof 70. Conway knight is lord, hath a com- 

mon waſte of 300 acres and more, within the manor and 
county, And Lord Abergavenny is lord of the manor of 
Incleborongh 1n the county of Worceſter, which hath alſo in 
it a great common wake, lying contiguous, without any 
ſeparation, but ſufficiently known by ancient metes, 
in which waſtes the frecholders, and others of the ma- 
nors, have intercommoned by cauſe of VICInage from 
time whereof memory &c, with all manner of beaſts, le- 
vant and couchant upon their tenures at all times of the 
year, And now lately Sir J. Conway hath encloſed his 
wolte by a great ditch and quick-hedge. And a free- 
lolder of the other manor, hath put in his beaſts which 
4Þ 2 Were 


Fo 


[316. a. 


came ſo before the day 


of trial may be chal- 
lenged for the hundred 
rere. 
2. Ro. Ab. 635. 
Dy. 100. 12. Aſſ. 11. 
H. 4. 47. 
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12. H. 7. 4- b. 8. R. 2. 
Challenge 274. 4. U. 
4. 12. 14 H. 7. 2. 2. 
E. 4. 25. 21. H. 6. 39» 
32. H. 6. 27. 19. H. 6. 
39. 2. E. 4. 1. 


4. H. 4. 2. a. 
1 Inſt, 157. a, 


[See ante 25. as pl. 
156. note (a. 1] ; 


— Res, 


— 


Warwick,” 


Where there is com- 
mon for cauſe of vicine 
age between two, and 
one incloſes, though 
the other's common is 
not gone, he cannot put 
his cattle into that land; 
but they may eſcape 
thither of themſclves, 


Dy. 47. 
* {316. b.] 


26. H. 8. 45 
13. H. 7. 13. 


4. Co. 38. b. 
7. Co. 5. b. where the 
wie tes are known they 
may lucloſe. 


[ 316. b.] 


48. E. 3. 28. 30. = 
Al. 5. Fulb. og. oc 


3+ 30. 


1 Inf, 122. 4. 


[rr Mod. 72. 73.) 


22. H. 3. 47. b. 


—_— — 


Gavelkind land deviſed 
to the eldeſt ſon, on 
condition that he pay 
1ool. if he do not pay, 
whether the youngeſt 
mey enter upon a 
moet y——Z42re. 

Plow. 413. F. Nat, 201. 
C. Dy. 33. a. 74 343. 
b. 31 Eliz. 48 1. 25. H. 
8. 4. R. 393 .3 Co. 21. 
a. 2. Leon. 114. 


[See Robins. on Gavelk. 
12 t. 122. and the books 
cited in marg. of Cra. 


Eliz. 20g. 4th edit. 
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were levant and couchant upon his tenure, in the waſte 
incloſed, to uſe his common there, which were diſtrained 
by the command of Sir F. Conway for damage feaſant. 
And the frecholder claimed his common there by pre- 
ſcription, as appurtenant &c, without pleading any 
thing in the plea of the vicinage, and iſſue joined upon 
the traverſe of the preſcription, And the trial awarded 
from both counties, and in each panel twelve only re- 
turned. And now the party-1nqueſt was charged in the 
bench, and found nothing. And it was holden by Max- 
woop Juſtice the firſt day of his fitting in the bench, that 
ſuch commoner by cauſe of vicinage may not drive, or 
put in his beaſts into the other waſte at firſt ; but firſt in 
his own common, and then the beaſts may well ftray, 
and go into the other common, without being diſtrained, 
And this agrees with 13 H. 7. c. 10. [fol. 14. pl. 3.] in 
treſpaſs. But the book of Entries fol. 567. in treſpaſs con- 
cerning common is not ſo, but that he put his cattle there 
immediately &c, And note, in the caſe above it appeared 
by the evidence, that the lords and their tenants inter- 
commoned in the ſaid waſtes, and that each of them had 
uſed a drift two or three times in the year, and every 
commoner paid a pound-penny, and every ſtranger paid 
more s. fivepence for each parcel &c. therefore it ſeems 
to be a common by cauſe of vicinage, And at length at 
the requeſt of the jury, who could not agree, but were 
fix againſt fix, by mediation of the court the matter was 
left to the award of the Biſhop of Worceſter, and Thomas 
Lucy Knight, and if they cannot finiſh it before the next 
term, the preſident of the Marches of Wales ſhall be um- 


pire &c. 


— ̃ 
(5) A MAN ſeiſed in fee of land in gavelkind had iſſue 
two ſons, and by his will deviſed the land to the 
eldeſt ſon in fee, on condition that he ſhall pay to the 
wife of the deviſor G. ioo at a certain day: at which he 
failed of payment, Whether the youngeſt ſon may not 
enter into the moiety upon his brother as by a limitation 
implied in the eftate if the condition be not performed 
quere by MAanwood. 


Puttenham's 


Cc 
16 
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*Puttenham's Caſe. 


(6). EORGE PUTTENHAM was outlawed in London 

at the ſuit of one, but the exigent was delivered 
by the ſecondary to the plaintiff, or his attorney, fo that 
at the day the exigent was not returned; upon which it 
was witneſſed 11 the Court for the Queen, that he was 
outlawed, and a writ prayed and dir:Red to the ſheriffs 
of London according to the cuſtom (as it is ſaid), and not 
to the coroner (who is the mayor, ) to certify the Court 
of this outlawry; which was certified accordingly, &c. 
And now in a writ of Covenant brought by P. this out- 
lawry was pleaded in diſability of his perſon &c. quære 
whether well? And it was ſhewn to the Court by C. the 
ancient ſecondary that the cuſtom of the city always hath 
been that the judgments of the outlawries in the huſtings 
is not given by the mayor, or his deputy coroner, (as 1s 
done 1n other counties of the kingdom,) but only by the 
recorder, and the return generally made, without ſaying, 
by the judgment of the coroners; and ſo are the prece- 
dents by all the prothonotaries. And afterwards the de- 
fendant relinquiſhed the plea of outlawry, and pleaded 
in bar, for the outlawry certified as above ſhall be good, 
and ſufficient as to the Queen, although it ſhall not be 


lo as to any ſubject. The like E. F. fol. 222, [b. pl. 23. 
ante. | 


Vernon's Caſe. 


(J.) IN dower, the tenant pleaded feoffinent of certain 

land made by his father, during the coverture 
between the demandant and him, to certain perſons, to 
the uſe of the huſband for his life, remainder to the de- 
mandant then his wife for her life, remainder over to 
the right heirs of the huſband, and averred that it was 
for jointure &, And that the demandant agreed there- 
to, ſince the death of her huſband &, To which the 
demandant ſaid, by proteſtation, that that feoffment was 
not for jointure prout &c, but for replication ſhe ſaid, 
that well and true it is that the feoffment was made to 

: 4Þ 3 the 


*[ 317.2. ] 


In London the recorder 
pronounces judgment of 
outlawry ; and a writ 
to certify the ootlaw- 
ry ſhail by the cuſtom 
there be directed to the 
ſneriffs; — yet though 
their certificate be good 
for the king, it is not fo 
for a ſubject; and if the 
exigent be not returned, 
the outlawry is not 


pleadable in diſability. 


N. Ben. 17. [ Beynl. 
206.] Finch, 116. 43. 
E. 3- 18. 8. 27. E. 3. 
80. b. 36. H. 6. 24. 2. 
Re. Abr. 805. b. 8 Co. 
126. Stamf. 51. Sta. 


prer. 96. F. 28. Aſſ. 49. 
1 Inſt. 288. b. 


[2 H. H. P. C. 206. See 
2 Hawk. P. C. 634. Gilb. 
Executious 183, 184] 


— 


Trin. 14. El. rot. 962. 


A life eſtate in re- 
mainder aiter the death 
of the huſband limited 
on a condition, is a good 
jointure, and bar of 
dower, within the intent 
of 27 H. 8. c. 10.— 
And though not fo ex- 
preſſed in the convey- 
ance, yet that may be 
averred in pleading. 


4. Co. 1. a. 


[Bendl. 210. S. C. 
2 Leon, 28. 8. C. not 
8. P. 


[ 317. a] 


And fo Egerton the So- 
licitor-General thought 
2-, 23 Eliz. inthe caſe 
of Lady Savage againit 
Brocas for dower, 


* [ 317. b.] 


Dy. 124. pl. 49. & 248. 
pl. 74. 266. 316. 4 Co. 
3. 


40. E. 3. 46. B. Proteſ- 


tat ion 8. 


Plowd. 276. by 


Dy 34% 
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the uſes aforeſaid, and further that the remainder to the 
wife was upon condition that ſhe ſhould perform or ſuf. 
fer to be performed the will of her huſband. And after- 
wards he made his will, and thereby made the demandant 
his executrix, and died, and ſhewed the will in hec verba, 
and that ſhe undertook the executorſhip &c. and averfed 
the feoffment to be by deed indented, (which was pro- 
duced,) and that the feoffment pleaded in bar, and the 
feoffment by the indenture were all one &c. and con- 
cluded the plea with an eſtoppel, 5. judgment whether 
the tenant ſnould be received, and admitted to aver the 
ſaid feoffment for a jointure &c. Upon which replica- 
tion the tenant demurred in law, and DYER thought that 
the replication 1s not good, for the bar is not traverſed, 
or confeſſed or avoided, for the averment which is made 
by the tenant that the ſaid feoffment &c. was for join- 
ture *, with the agreement thereto afterwards by the 
wife dum ſola fuit, is a good bar of the dower by the 
ſtatute 27 H. 8. c. 10, and that ought to be traverſed, and 
the matter of the condition above may be good matter to 
induce a traverſe, (s, without this that it was for join» 
ture), if the intention of the parties was not for jointure, 
but for other conſiderations,—And he thought that a 
jointure for a wife may be well enough conditional, if 
the wife after coverture accept it &c. as upon condition 
that ſhe keep herſelf ſole &c. and fo thought other juſ- 
tices, Alſo the proteſtation above is merely contrary, 
or ſuperfluous to the ſubſtance of the bar &. Allo the 
concluſion of the plea above with an eſtoppel is not 
good; for there is no matter ſhewn to eſtopp the ſon by 
the indenture to which he is not party or privy, to ſay that 
the feoffment was for jointure wherefore &c. But HARPER 
Juſtice e contra in omnibus totis viribus; and he is one of 
the executors named in the will of the huſband &c. And 
in next Eaſter Term, the caſe was notably argued at the bar 
and bench, and three of the Bench s. Mounson, MAx- 
wood, and DYER thought, that the eſtate and conveyance 
above to the wife for her life, in remainder after the im- 
mediate deceaſe of her huſbarid, (and although it was 
upon a reaſonable condition as above) may be well in- 
tended for jo:nture, according to the intent of the ſtat. 


27 H. 8. and in eſtect by the expreſs words of the third 
| | proviſe 


* 
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proviſo 5. for the life of the wife, or otherwiſe in jointure, Raſt. Uſes g. 

twice repeated &c. wherefore alſo DyYtz thought that al- 

though the fee ſimple be appointed over to the wife, or a 

joint eſtate made to the huſband and wife in fee, it may, [7 Bro. P. C. 70. 

if it be not expreſſed in the conveyance by writing to the FCG EG 
contrary, be averred for jointure, contrary to the report 

of Brooke tit, Dower [ pl. 69]. But for the exception to the ROSS 
pleading above, all againſt Dyer; and HARPER perte- * Keble 867. 
naciouſly adhered to his opinion as above; and all in P 45. Joint (H 
favor of Dower, and that the eſtate above cannot by poſh- 8 (.) 1 Br. Chan. 


4 ( 
bility be intended for jointure, af. 293. 


—— _—_——— — 
A ä 9 — — — 


Hauley againſt Sidenham. 


(8) Er, Eſq. brought an action on the caſe “ H. i: infected of the 


: : murder and doth ſmell 
againſt Sidenbam for a ſlander, for theſe words . 1 


in effect, © M. Halley (innuendo the aforeſaid plaintiff) Dal. 97 & 103. S. C. 


. a K . 
is infected of the robbery and murder lately committed and doth 2 8 we MY 


ſmell of the murder,” (innuendo the aforeſaid felony and 6. E. 6. 72. b. 
. . 2 : Mich. 40. 41. Eliz. C. 
murder in form aforeſaid committed, which was before B. by Anderſon and 


alleged to be perpetrated.) And by the verdi& the da- On mat an. 55. uo 


law, in the argument of 
mages were aſſeſſed at gool. and upwards, and ſent into Grimſtone's caſe. 


B. R. by the juſtices of N Prius: And after long deli- * Palft. 249. 


, 1 : ; Black. Cop. 
beration and argument the plaintiff had judgment Trin. R 


15 of Queen Eliz. for this word infected &c, contrary to 
the opinion of CATLYN, 


Pd ; 
— .. — — — — — 


( 9.) P'WO men being ſeverally ſeiſed of two cloſes ad- I . 


joining together, and the incloſure and fence be- vp the fence; by his 
, default B.'s cattle eſcape 
tween the cloſes belonging all to one of the men by pre- through ;--A.'s landlord 


ſcription, the cattle of the other by a defect of the fence, dn“ diftrain them foe 


rent. 
eſcape out of his cloſe into the other: and immediately 6. E. 4. 5. 10. H. 7. 
: : : 21. Dr. St. 15. 1 Init, 
before the owner of the beaſts could drive them back into 47. b. 2 Saunders 290- 


. . . . H. 6. 37. 48. E. 3. 
his own cloſe, the lord diſtrained them for ſervices /a). _ a. F. 40S. wb __ 


And whether he may do ſo was demurred in * law, See * 318. a. 


< —_ 
* _—_— 
— 


* — 


2 


fa] In 41. E. 3. 26. b. p. 23. this diſ- an amercement or other cauſe which only 
frinction is taken by Belinab, that for a | concerns the perſon of the tenant, And ite 
cauſe which ariſes from the ſoil, a man may | x Compl. Copyh. 154, 156. 

diſtrain the good: of 2 ſlianger, but not for 


434 H. 39. 
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11. H. 7. 4 2-27. E 3. H. 30. E. 3. fol. 3. Treſpaſs & 22. E. 4. [49. b.] & 5 & 


1 m5 wg I "I 15 H) [I & 17 b. pl. 13.] and fee T. 27. E. 3. fol. 11. 


36. H. 6. Bar. 168. FP. 
N. B. 100. 101. 10. E. 


4. 7.19 H. 6. 33. 2. above was, that the diſtreſs was taken by a termor for 


H. 6. 5. 33. 29 E. 3. 35+ 
33. 29 335, rent reſerved upon a leaſe of part of the term for a term 


n * of years, and not by the lord for the ſeigniory. And 


Raym 167. 4th edit. therefore upon the matter, it was adjudged for the plain- 


and the books there 
cited. tiff, and againſt the avowant; for no default can be aſ- 


ſigned in the owner of the beaſts for this eſcape, nor does 
any law oblige him to keep his cattle in his own cloſe, 
wherefore &c, 


———_k 7. Jr 


The Earl of Kent againſt Sir Henry Crampton, 


dg noir (10) THE Earl of Mut by the name of Reginold Gray 
after the leturn of the Eſq. brought a writ of Entry againſt Sir H. C. 
wenire facias, wavt of | ; F 

knights is no caule of Knight: and the parties have pleaded to an iffue, and the 
8 iury ap- benire Jacias awarded, and the writ returned ſerved, and 
pear on a ha#eas corps à panel returned accordingly, in which panel there is not 


ra cum proviſo, ſtill the : ; ; 
defendant cannot pray any knight named; but the caſe is, that fince this return 


vor, — 5 the demandant is publiſhed and declared (at the time of 
ys. ay Cbriſimas laſt paſt) by the queen and the heralds, to be 
4 El. 280. b. Earl of Kent in right, and by deſcent, altho' he was not 
reputed or called an earl before, And likewiſe after this 
time, 5. at the laſt parliament the tenant is made a baron 
by writ of parliament, and both parties have places and 
[See ante 107, b. " 27. voices in parhament, And now the jury appeared in 
n the bench, and the earl challenged the array becauſe no 
knight was returned, fed non allocatur, for the admittance 
of both parties is to the contrary; and no default can be 
aſſigned in the ſheriff, for he had not notice of ſuch eſtate 
of any of the parties &, And the caſe was, that the jury 
appeared upon an habeas corpora at the ſuit of the tenant, 
with a proviſo on the default of the demandant, altho' a 
continuance of the jury was regularly entered on the Ju- 
rata roll by the demandant, but no writ was ſued, there- 
; fore &, And now the jury remained for default of hun- 
Dy. 103. 35. b. 215, dredors: and the tenant prayed a diftringas juratores with 
$39.4. 35, MM. $- 330 | 


14. H. 7. 7. 15. H. 7. 4 decem tales, and with proviſa, but the demandant would 
3- 2 Ko. Ab. 606. 672. not conſent to that, nor would make any requeſt for the 


2 Rol. Ab. 637. 
Dy. 26G. * 


tales, but prayed an alias diſiringas without a tales; but the 


Court would adviſe thereof; and by the opinion of the 
| clerks, 


[A. pl. 5.] iſſue taken upon the eſcape, But the caſe 


cc in 


And 
the 1 
tithes 


ant! 


it ac 
men 
fulfil 
And 


lor t 
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clerks, the tales ought not to be granted with proviſo s. at 
the requeſt of the tenant, before that a default in this re- 
queſt of a tales appears in the demandant. And the pro- 
viſo ought to be when there are two writs of the ſame de- 
gree and quality. Note this. And yet it does not ap- 
pear by the entry on the roll at whoſe requeſt the tales 18 
granted, but generally s. that the jury remains for de- 
fault of hundredors &c. and let the ſheriff ſet forth ten 
tals &c. See the like for the tales above, Staunford's Book 
cf Pleas of the Crown, fol. 155. 


— — — 


EBT on bond to perform the articles and agree- 

ments compriſed in an indenture between the 
parties, on the part of the defendant to be fulfilled &c. 
The indenture was of a leaſe for years made by the plain- 
tiff to the defendant, of tythes, rendering therefore an- 
nually during the term aforeſaid . 4 &c. with this proviſo 
therein 3. That whereas one A. B. had a former leaſe 
« for years of the ſame tithes, if the defendant legally 
« and effectually attempt and proſecute without fraud by 
cc action againſt the ſaid A. B. until a verdict ſhall paſs 
« againſt him for the ſaid A. B. ſo that by law the de- 
« fendant cannot recover it againſt the ſaid A. B. that 
« the ſaid rent of L£.q ſhould ceaſe, and that then and 
ce thenceforth during ſo many years as ſhould then be to 
« come of the aforeſaid former demiſe, he ſhould be ex- 
« onerated of the aforeſaid rent of {.4 any thing in the 
c indenture aforeſaid to the contrary notwithſtanding,” 
And the defendant pleaded to the indenture, and ſaid, that 
the ſaid A. B. always hitherto hath had and enjoyed the ſaid 
tithes by virtue of the aforeſaid former demiſe, 10 that the defend- 
ant by virtue of the ſecond leaſe could not have or enjoy 
it according to the indenture, and ſo no article or agree- 
ment of the indenture aforeſaid exiſted on his part to be 
fulfilled, and this &c. whereupon the plaintiff demurred. 
And the opinion of the Court was againſt the defendant : 
or the rent of Z.4 is payable until a verdict paſs &c, 


11) 


(12) A 


318. a.] 


[See 3 Bac. Ab. 246. & 
the books in margin 


there and 2 Hawk. P. 
C. 574] 


Dy. 215. pl. 52. 


i. „ 


— 


Bond by A. to perform 
covenants in an inden- 
ture of leaſe; one was 
that A. ſhould pay rent, 


until he bring an action 


againſt B. tenant in 


poſſeſſion, and ſuffer a 
verdi againſt himſelf, 
It is not enough that 
B. quietly enjoys ; there 
muſt be ſuch verdict 
before the rent ſhall 
ceaſe. 


18. E. 4 27. 
Plow. 403. a. 


* 318. b.] 


Lit. 58. 
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Pargain and fale of (12) A MAN ſeiſed of land in fee bargained and ſold it 
rg E *. to another in fee by indenture enrolled within 


Ke 1 Fee the ſix months; which indenture immediately after the 
« without interruption,” habendum hath theſe words following . © Upon theſe con- 
1 ohe & ditions nevertheleſs hereafter in theſe preſents ex- 
ce preſſed, that is to weet, firſt, that if the ſaid vendor 

* before the feaſt of Pentecaſt next, well and truly con- 

& tent and pay to the vendee £4.20, and allo if the ſame 

cc yendor enfeoff the vendee of a certain meadow called 4. 

4. in D. that then and from thenceforth this preſent bar- 

gain and fale ſhall be utterly void, and that then and 

«© from thenceforth it ſhall be lawful to the vendor to re- 

8 60 enter, and the ſame to rehave as in his former eſtate: 
4. Co. 72. 4. % provided alſo nevertheleſs, that it may and ſhall be law- 
« ful to the vendor to have, hold, retain, and occupy the 

% premiſes before bargained and ſold, for and during 

ce the term of twenty years only next enſuing the date 

„ hereof, without interruption of the vendee, any thing 

© before expreſſed to the contrary notwithſtanding &c,” 

And the conditions of payment, and feoffment are not 

performed by the vendor according to the indenture. 

Dy. 155. 8. 222. 2. And afterwards within the twenty years the vendee en- 
tered upon the vendor, and interrupted him. — Quære, 

whether the bargain and ſale above by that be void, ſo that 

3s. if : 1 Dy. 8 the vendor may re- enter &c. And this depends upon the 
proviſo, s. whether it be a condition, or only a reſerva- 

* | 319.4. ] tion *, grant, or agreement. See Brooke tit. Condition 


Shep. Touch. 119. 128. 1 where a proviſo ſhall make a condition, and where 
ac. Ab. Condition 95» p / : 


(A)] a covenant ; but there are divers opinions againſt Brooke, 


(12) Sub conditions, ita quod, fi comtingat, proviſo, are words of condition, but ad effetum, 
el intentrone, ad ſolvendum, do not make a condition unleſs in the caſe of the king or deviſees, 
10. Cg. 42. Dy. 139 & 13, 


— — * 


Vernon againſt Manners and Wife, and others. 


At the return of the 1 th rrow of 
3 (13) A JURY appeared in the Bench on the mo | 

viſo the plaintiff may Alil-Souls, 3. 21, at the ſuit of Manners and his 
there be cauſe of cha}. wife and others tenants in a formedon in remainder upon 


challenge the array if 
lenge. SI T 
In a cauſe for the lands * habeas corpora cum proviſo; and Vernon the demandan 


of the wife: coufinage of challenged the array, for couſinage between Sir I. Zeuch, 


knight, ſheriff of the ſaid county, and Manners one of the 
tenants, 


the ſherifl in the gth 
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tenants, and ſhewed, how couſin: and in the pedigree degree to the huſband is | 
; "48 . Aa good principal chal- 

were eight deſcents 1n the Zouches, and ſeven deſcents in lenge to the array. 

the blood of the Lords Roſes, between whom the conjunc- N. „ Tha 2 

tion of couſinage was made by one Eli. the daughter of ——4 is not tra- 

M. Lord Rofſe who was married to one W. Lord Z. &c. py, 425. 4. S. C. 

And this challenge was uſed as a principal challenge, and Co. Lit. 2 57. Hob. 233. 

ſo allowed by the counſel at the bar, and by the Court; ly ge 8 

where fore the tenants traverſed the couſinage prout &c. 1. Bac. Ab. ace} 

without, in manner and form. And by evidence given 

by three, that the pedigree above was confirmed by the 

ancient buok of the heralds; and by two of them written on 3 Bl. Com. 363] 

a paper, but neither the heralds nor book was preſent; yet 

the challenge was found true by two triors of the ſame 

arrav s. Sterly and Fuzharbert ; wherefore the array was 

quaſhed: and a new wenire facias prayed by the demand- 

ant directed to the coroners. See M. 21. E. 4. fol. 75. 

53. b.] CHoKE ſaid, if a juror be to the gth degree couſin 

to the party, if he can ſhew how couſin, it is a good chal- 

lenge; which all agreed. But 40 Lib. A. [pl. 20. ] in 

attaint, a juror was challenged for affinity, or alliance to 

the party, which was in a very remote degree; and alſo 9 

the land deſcended to the party of the part of his father, Plow, 75. 

and the affinity was of the part of his mother to which 

blood the land ſhall never reſort. And therefore the 

challenge was not allowed. And note by T. 9. E. 4. 3. 

in appeal, and E. 19. H. 8. fol. 7. the manner of couſin- 

age alleged in the challenge is not traverſable, but the 

couſinage only, by the opinion of the Court. And ſo it 24 E. 3. ay. 3. H. 6. 

was holden by the Court in the principal caſe aboveſaid. 3. 4. 5. 18. H. . 2. 

And quære if the demandant had not prayed the venire fa- 

cias to the coroners as above, whether the tenant 3. Man- 

ners might not have the ſurmiſe allowed to him that the 

next ſheriff is his couſin, now, altho' &c. and therefore 

for his diſcharge from the vexation of this ſuit he prayed 

the venire facias to the coroners if the demandant do not [Cro. Eliz. 58 7. ul. 

proſecute the venire facias with effect. 1 


9 H 8. 57. b. 


4 Dy. 37. 
ata 


2 
7 E. 4. 
9 E. 4. 6. 


ö l * 


2 : i /, 
(1 THE queen's tenant i» capite had his lands extend- Whether an eſtate by 


. ſtatute ſtaple is ſaved 
ed, and delivered to the conuſee of a ſtatute by 2. E. Ca * 


iaple acknowledged by him, and died, his heir within Te 


(14) Co. Lit, 77. b. that he ſhall have n to his own uſe, by the equity of that ſtatute, 


age, 


* [ 319.b] 


Co, Magna Chart. 688, 
24 H. 7. 23. a. 4. Co. 
$2. b. if he be ouſted 
he may hold over. 


Raſt. Eſcheators 15. 


P A GE —ü— il 


Of two executors plain- 
tiffs one is. ſummoned 
and ſevered, after judg- 
ment he cannot ac- 
knowledge ſatisfaction 
though his releaſe before 
judgment would be a 
bar. 

28 H. 8. 3. b. 11, H. 
4. 84. 9. E. 4. 12. 11. 
R. 2. privilege 2. 40. E. 
3. 14. 15. Dy. 339. pl. 
46. 21. E 4. 25» 4. H. 
7. 5 16. H. 7. 4. 6. H. 
4. 4. 11. H. 4 84. 37. 
H. 6. 9. b. 10 H. 6 2. 


- 
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age, and the tenure, and dying ſeiſed in fee is found by 


office, but the extent and execution“ are not found. 


Whether the conuſee ſhall be compellable to anſwer the 
value to the queen, or ſhall receive it to his own uſe by 


the ſtatute of 2 E. 6. [c. 8.] 


Cain — 5 OO —— 


(1 5) AJ OTE, if two executors bring an action of debt, 

and one is ſummoned and ſevered, and the other 
proſecutes to judgment; now if the executor who was 
ſevered, wiſhes to acknowledge a ſatisfaction of the debt, 
and damage recovered, he ſhall not be received, (by all 
the juſtices and prothonotaries of the court), becauſe he 
hath no day, nor is privy to the judgment, but ſecluded 
from it. And yet his releaſe before judgment would be 
a bar notwithſtanding the ſeverance. 


b. 21. H. 7. 25. b. 15. E. z. Executor 80. 5. E. 2. Bref. 802, 48. E. 3. 15. a. Mo. 620. [Wentw. off. 


Exor. 105. 106.] 


— — — 


The king having a rent 
out of a manor, where- 
of A and his wife were 
jointenauts, by letters 
patent “ gave, granted, 
remitted, releaſed, and 
renuunced” the rent, La- 
bendum et percipiendum 
to A. and his heirs, 
this is either a grant, or 
extinguiſhment at the 
election of the patentee. 


Rol. Contin. 473. Dy. 
251 pl. g1. 263. pl. 34. 
14 H. 8. 6. b. Fitz. 
124. B. 11H. 7. 13. 
Cro, 129. pl. 97. 3 E. 
3. 30 37. 3 K 3. 16. 
16 H. 7. Releaſe 45. 
Plowd. 156. b. 3 Cro. 
163. 3 Leon. 154. Perk, 
$1. 83. Lit. ſect. 543. 
Mo. 493. 9 H. 7. 2. 
Godb. 127, 8. 4 Mar. 
140. a. 1 Rol. Ab. 533 
Lz And, 20. Cowp. 899, 
600. ] | 


—— oo EY 


Go. © hard MARY having a rent of . 20 per annum 
iſſuing out of a manor, whereof a man and his 
wife were jointly ſeiſed in fee, (forand in conſideration of a 
ſum of money and other conſiderations given and paid by 
the huſband) by her letters patent, gave and granted, re- 
mitted, releaſed, and renounced to the ſaid huſband, and 
to his heirs, the ſaid rent of £.20; and afterwards the 
huſband died and the wife ſurvived, Whether ſhe ſhould 
pay the rent to the heir of the huſband or not, quere. 
And it depends upon this, whether the letters patent 
ſhall be taken in law for a releaſe only, or may be uſed 
as a grant at the election of the huſband, and his heirs, 
and not for releaſe, or extinguiſhment. And as it ſeems 
to me the patentee ſhall have election to ule the patent 2s 
to him ſeemeth beſt. And this by 9 H. 6. [fol. 22.]in 
quare impedit. And in the caſe above, the huſband by his 
laſt will deviſed the rent to another which was a declara- 
tion of his intent and election. And alſo in the habendum 
et percipiendum the rent aforcſaid, to the aforeſaid paten- 
tee, and to bis heirs and aſſigns, the intent of the queen 
appears to have the rent continue if the patentee choſe &c. 


Moore 
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Moore againſt Dame Browne. 


(17) PRESPASS on the Caſe for the malicious turning 

afide of part of a courſe of water of a conduit, 
which ran from a fountain in Clerkenwell to the houſe of 
the plaintiff, which was the ſite of the late houſe of the 
friars preachers 5. the Black-fryars London, The defend- 
ant pleaded not guilty; and in evidence at Guildball at niſi 
prius, it appeared that Sir Humphrey Browne in his life 
upon finding an old pipe near the main pipe lying in his 
yard, where he had built his new houſe in Cow Lane in the 
pariſh of Saint Sepulchre (which was a houſe belonging to 
the late monaſtery of Mation in the county of York) made 
a little pipe and a cock out of the main pipe, drawing 
thereby water to ſerve, his houſe, and to ſtop it“ again 
at his pleaſure; which the ſaid Dame ſince the death of 
her huſband, when ſhe lived there had uſed and occu- 
pied :—and whether ſhe by that ſhall be adjudged guilty, 
and a treſpaſſer upon this diverſion, becauſe {he was not 
the firſt who diverted, but her huſband was, and the wife 
only a continuer of the diverſion, was doubted. But 
becauſe the portion of the water turned aſide had not con- 
tinual courſe or running, but was oftentimes ſtopped by 
the cock, and opened again at the pleaſure of the wife 
t:t7es quoties, that may be called in her a new diverſion &c. 
And ſo ſhe was found guilty, and damages £.10. And 
ſo was the opinion of the juſtices in banc, But the writ 
and count were faulty in that the plaintiff was not ſup- 
poſed to be owner of the ſaid fite, and meſſuage of Black- 
fryars at the time of the diverſion, but only at the time of 
the action commenced s. whereas the plaintiff is /ciſed, 
and does not ſay was ſeiſed &c. therefore the plaintiff was 
not damnified by the diverſion ; wherefore the plaintiff 
could not have judgment given, - But by Bend/owe's Re- 
ports [216] judgment at length was given, And the roll 
being ſearched, it appears that judgment was given, and 
the plaintiff acknowledged ſatisfaction of the damages, 
and the defendant afterwards brought a writ of error, 


Gray 


319. b. 


Trin. 14 El. rot. 903. 
Lor 930.] 


A. fixed a ſmall pipe 
and cock into the main 
pipe, and diverted 2 
water courſe to B.'s 
houſe; after his death 
his wife occahonally 
uſes it, it is a freſh di- 
verſion in her, | 
In an action for this 
diverſion B. ſhould 
ſt ate that be was owner 
of the houſe at the 
time, not that be is in 
the preſent tenſe. 


[Bendl. 21 5. 8 C.] 
Dy. 248. 5 Co. 12. b. 


Noy. 112. f. 475. 
2 Leon. 103. 2 


*-[ 320. a.] 


That being notoriouſly 
known, is good withour 
ſaying in what pariſh it 
is. Bendl. ca. 267. 14. 
H. 8. 31. 5 Co. 101. b. 


3 Leon. 174. Yelv. 144 
3 Cro. 402. 2 H. 4. 
13. b. 4. AT. 3» 3, 

[1 Com. dig. 215. But. 
Ni. Pr. 75. 3 Bl. Com. 
221. 2 Lord Raym, p 
I 568.] 


19 Aſſ. 6; 


Opinio Coke 5. 101 3. 
9. 53. b. 
Dy. 322. 


3 Cro. 751. 


Ir Com. Dig. 2171 


[ 32C. a.] 


Search ſhall not be 
granted in aid prayer— 


but only in petition of 


right. 
[19 Vin. Ab. 295.] 


2 Keb. 144- 
Dy. 258. 

7 H. 5 peti. 6. 
16 E. 4. 6. 
SR. 3.13. 
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Grey againſt Baude. 


( 180 IN gjectione firme brought in B. R. by Grey leſſee of 

the Earl of Kent, againſt Baude, leſſee for a term 
of years of the leaſe of Henry late Earl of Nortbumberland, 
the reverſion of which leaſe was in Thomas late Earl of 
Northumberland by deſcent as heir &c. who was at- 
tainted by parliament in the 13th year of the preſent 
queen, for the rebellion in the county of York &c. by 
which forfeiture the reverſion came to the queen; he 
prayed aid of her, and it was granted. And in the chan- 
cery the defendant prayed for himſelf and the queen that 
the Court would grant a ſearch for the queen's title : and 
whether ſearch be of right to be granted, was much 
doubted there. And the diſcuſhon thereof was commit- 


ted by the Court there to DYER, SouTHcoT, WRAY, and 


Finch. 77. 27. H. 8. 
28. b. 9 E. 4+ 52. So 
Dy. 108. b. 

2 Inſt. 276. 


Raft. Ayd. to the king. 


* 320. b.] 
22 Aﬀe 28. 


Manwoop, juſtices of each bench: and having heard the 
arguments of counſel on both ſides, the opinion of the 
juſtices was, that no ſearch in this caſe is to be granted, 
becauſe there will be no damage or prejudice to the queen, 
altho' the plaintiff ſhould recover in ejefione firme. Alſo 
it is not grantable in any action but in a petition of right 
&c. viz. where one as adverſe to the title of the queen 
impleads the queen, and the queen's title is not well 
known &c, See the ſtat. of 14 E. 3. c. 13. [ſt. 1. c. 14] 
for ſearch, And no precedent can be ſhewn, that ſearch 
was granted upon ſuch aid prayer. And in the next 
Trinzy, prayer was made by the ſame Grey the leſſee who 
is now Earl of Kent (s. brother and heir to Reginoid Grey 
late Earl of Kent, who died laſt Lent without iſſue) in the 
chancery *, to have a procedends; and that matter was 
much debated, And at length, by the advice of CATLYN 


and DYER, becauſe no clear title appears for the queen for 


the eſcheat, a procedendo in loquelã was granted, but not to 
judgment, regina inconſulid, &c. 


Hilary 


Hilary Term, 
i5 Queen Elizabeth. 


tl eee — 


The Caſe of Eccleſton and Wife, in Error. 


(19) 70. B. having iſſue J. a ſon, and the ſon having 

iſſue two daughters, levied a fine fur cognizance de 
droit come ceo que &c. and took back an eſtate by grant 
and render to himſelf for the term of his life, remainder 
to his ſon, and to his heirs male in tail, remainder to the 
eldeſt daughter in tail, remainder over to the youngeſt 
daughter in tail, with divers remainders over, and the 
fee to the right heirs of the ſaid J. B. The father died, 
the ſon alſo died without ifſue male, the eldeft daughter 
entered as into her remainder. The youngeſt daughter 
in her own name, and in the name of her eldeſt ſiſter, as 
couſins and heirs of the grandfather, brought a writ of 
error out of the Chancery at Weſiminſier againſt the heir 
of the conuſee bearing tee the 26th day of April in the 
gth year of the preſent Queen, returnable oHabis Martini. 
And the writ was directed to the juſtice of Chefter, or his 


lieutenant, and not to the chamberlain : note this. At 


which day the writ was returned with the record and 
proceſs of the fine accordingly ; but the eldeſt daughter 
did not come, wherefore ſhe was ſummoned and ſevered, 
And the other alone ſued a ſcire facias againſt the heir of 
the conuſee ad audiendum errores who had nothing in the 
land, who came into court. And no ſcire facias awarded 
againſt the terre-tenant, Note this. 

The errors aſſigned were three. Firſt for the want of 
entry and nonpayment of the king's ſilver or money in 
the roll of Cheſter : but it appears upon the back of the 
writ of covenant that the fine of the king's ſilver pro lic. 
conc, was aſſeſſed at 40s. and the hand of the juſtice 5, 
Nicholas Hare Knight, ſet to it, Alſo the ſecond, for want 


| 320. b.] 


The writ of error to re- 
verſe a fine in Cheſtet 
is not ſued out there, 
but from the Chancery 
at Weſtminſter, return- 
able into B. R. and di- 
rected to the chief jui- 
tice of Cheſter, and not 
to the chamberlain. 
Andthe court in Cheſter 
may examine the errors 
upon this writ a/. Bur 
the party grieved may 
have a ſecond writ re- 
turnable at once with 
the proceſſes and re- 
cords into B. R. which 
court ſhall examine both 
judgments. 

On error to reverſe a 
fine the terre-tenants 
bes be made privies 
by ſcire facias, as th 
may bg che land. ho 
Want of entry of the 
king's filver on the roll 
at Cheſter is not error, 
an indorſement of it on 
the writ of Covenant is 
ſufficient. 

Nor want of entry of 
the note of the fine. 
Nor, that the concord 
though taken out of 
court was not aſſigned 
with the hand of the 
chief juſtice there, as is 
uſual in C. B. 

Co. Ent. 231. S. C. 


[ Jenk. Cent. 6. c. 22. 8. 
C.] 

Regiſt. 5 t. Iib. Inſt. 272. 
Dy. 89. pl. 2. 345. 4. 


29 Aff. 35, 
[2 Lev. 111.] 


[Cruiſe on Fines 24, 
&c.] 


— —_—_— 
DC 5 — Jyw_—_—__AlT_. 


——_—_— — 


— — 


ſa} By 43. El. c. 15. 8 6. it is provided 
that all fines levied in the county of the city 
of Cheſter purſuant to that act ſhall be ſubject 


to be reverſed upon writs of error to be ſued 


and proſecuted before the high juſtice of the 
county palatine of Cheſter, as other judg- 


ments given in the Portmoot court, 


of 


[ 320. b. ] 


Weſt's Prefidents Fines 
fol. « ſec. 17. 
[Cruiſe on Fines 32.] 


[ 321. a. 


Weſt's Preſidents Fines 
fol. 46. ſec. 157. 


Dy. 303. 


4 Inſt. 213, 214. 

1 Ro. Ab. 748. Dy. 
345. pl. 6. 2. Aſſ. T. 
Davies Rep. 62. a. 19. 
H. 6. 12. & 21. H. 7. 
337.34 

6 H. 4. 8. a. 24. H. 6. 
42.14 E. Jo Error 6. F. 
Nat. 21. G. Dy. 350. 


Note the regiſter 17. 


2 E. 3+ JJ» 


24 H. 6. 24. 
Dy. 3459 
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of a concord of the fine affigned with the hand of the 
juſtice, who took the acknowledgment, as is uſual (if it 
be taken out of court) in C. B. Alſo the third, for want 
of an entry of a note of the fine which commenced be- 
tween A. plaintiff, and B. deforciant &c. as is uſual in 
C. B. and remains with the chirographer before the en- 
groſſing of the fine. But it appears that the chirographs 
g. the indentures of the fine were * perfect in all reſpects, 
and one part remains among the records of the Court, 
as 1s the uſage there. And no other plea of the fine, than 
by the uſage in C. B. remains with the Cuftos brevium, 
upon the back of which the ſixteen proclamations are 
uſually entered, | 

(20) And to theſe errors, the defendant rejoined in 
nullo eft erratum &c, And two things were moved where- 
fore the Court ought not to proceed to the examination 
of the errors, one, becauſe no writ of error was firſt made 
and brought in Cheſter, the other becauſe no ſcire facias is 
yet awarded againſt the terre-tenant by name, or gene- 
rally againſt the terre-tenants without naming any one, 
But for the firſt thing, the manner and uſage in Cheſter 
hath been always that the writ of error hath been purchaſed 
out of the Chancery of England, returnable in B. R. al- 
tho” it be out of the county palatine. For in all the king's 
charters of the franchiſes and liberties of Cheſter writs of 
error are excepted, And at the next county court after 
the writ purchaſed, the plaintiff ought to bring the writ 
of error into the Court there, where it ſhall be opened and 
read, and the plaintiff immediately aſſign the errors: and 
if there appear to the judges there manifeſt error in the 
recorc, it ſhall be there reformed, and if they think 
good they may award a ſcire facias againſt the defendant 
ad audiend* errores returnable at the next county court; and 
if he appear, or make default, upon the return of the 


ſeire facias, they may proceed to the examination of the 


errors aſſigned on the record, without receiving any plea 
of a releaſe of errors, or of all right in the land, or ſuch 
like. And if they find error, it may be ſet right there, 
and the judgment reverſed ; or it may be affirmed, if 
there be no error either in the whole or in part. And if 


(20) Quzre the law ſince 32 H. 8. 43. whereby county courts are taken away in Cheftere 
And whether the ſeſſions newly ordained ate not in lieu of county courts, 


the 
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the defendant in error be grieved by this laſt judgment of 
reverſal, he- may bring a ſpecial writ of error, reciting 
the former writ, and to have the records and proceſſes 
of both judgments removed into B. R. where the errors 

of both may be examined. (21.) See a like matter 6 H. 

4. [8. b. pl. 36.] And in the printed regiſter fol. 17. And 
in & Lib. Intrac. 272. And 7 H. 8. ſuch a writ of error was 
brought by +Legghe againſt Cohn and others, upon a judg- 
ment in aſſize before the ENGLEFIELDES ſenicr and Ju- 
nior. 

And for the other thing, ſome of the juſtices of cach 
bench thought, that the moſt perfect and ſure way would * 
be to award a ſcire facius againft the terre-tenant, before 
they proceed to the examination of the errors; for it may 
be that he hath ſomething to plead in bar of the writ of 
error, as a releaſe, or ſuch like, by which the court ought 
to be eaſed of their trouble in the examination of their 
errors; for altho they ought to reverſe the judgment 
againſt the party or privy, yet the plaintiff cannot be 
reſtored to all that he loſt until the terre-tenant be made 
privy by ſeire facias; * for otherwiſe if he be ouſted, he 
may have aſſize: and eſpecially where the parties to the 
firſt jadgment are dead, as appears in this caſe ; ſo that 
neither the heir of the one or of the other, nor the terre- 
tenant is known; wherefore &c. And beſides, it would be 
a diſgrace to the court, if they ſhould adjudge the party 
plaintiff to be reſtored to all that he hath loſt, and this 
thould not be put in execution until the terre-tenant be 
made privy &c, and afterwards on account of that op1- 
nion, a ſcire ſacias was awarded againſt the terre-tenant, 
who was the eldeft daughter, who was ſummoned and 
ſevered as above, and was returned, © warned” and ap- 
peared, but ſaid nothing to the errors affigned &c. 

And note, that the heir of the conuſce before he re— 
joined to the errors had alleged a diminution of the record 
q. as well in the note and concord as in the king's ſilver: and 
hereupon a certicrari was directed to JOHN TH RO EK MoR= 
rox Knight, juſtice of Chefter, who returned that there was 
not any diminution, but that he had certified the full and 
entire record, and proceſs of the fine, upon the writ 
of error, wherefore &, And upon this the plaintiff}, as 
above, prayed that the Court would proceed to the ex- 

408 aminatlon 


L321. a.] 


7 H. 6. 44. b. 


[Co. Ent. 228. b. 231. 
a. Rail. Entr, 290. a] 


34 H. 6. 42. 
I Keb. 54. 


9 H. 6. 47. 


[3 Mod. 119, 274. Sie 
Tho. Raym. 16. Cruite 
on Fincs 292. 1 Burr. 


3604 
4 H. 7: IT. 26. H. 6. 20 


321. b.] 


4 H. 7. Tr. 
26 Aff, 592» 


7. 9. E. 4. 25. b. 
28. H. 6. 10. b. 
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amination of the errors aſſigned, and that the other 
ſhould rejoin to them &c. to which the other ſaid, ià 

Dy. 346. as unlio eff erratum; and the plaintiff imiliter, upon which 


curia aviſatur &c. 

And note, that at the ſurmiſe of the plaintiff that the 
eldeſt daughter who was ſummoned and ſevered wag 
terre-tenant, a mandamas was awarded from B. R. to the 
chamberlain of Cheſter, or his deputy, to make a writ to the 
ſheriff of Chefter, to garniſh the terre-tenant &c, ad au- 
diend” errores fi &c, And K. the earl of Leiceſter, cham- 
berlain of the county palatine of Cheer, returned the 
mandamus, and likewiſe the writ directed to the ſheriff, 
who was H. C. knight, ſerved, And by the ſame pre- 
cedent in Lib. Intrac, ſuch a mandamus was directed to the 
Juſtice of Cheer, and not to the chamberlain,—therefore 
guere &c thereof; and who hath the cuſtody of the ſeal 
of the writs there. And Mich. 17 and 18 the fine above 
was affirmed to be good. And the plaintiff had J. 240, 
by the award of GERRARD and BROMLEY, attorney aud 
ſolicitor, and WRAY chzef juſtice, umpire. 


[2 Lev. 111.) 


— — — 
Waller againſt Lambe. 


Tf tenant for life grant T 0 111 7 

his e ts_ e and (22) \ENANT for term of life reciting his eſtate, 
bis e- L a yan grants it by fine to one and his heirs: the grantee 
againn the heir, an in- 8 SR . . . . 

fant, he ſhall not have enters, and dies ſeiſed, his heir within age enters: whe- 
2 ther he ſhall have his age in formedon ? was moved by 


Li And. 21. Bendl. 2 3a. i : 
© Lovn. 169: KG]. Jeffreys. And it ſeemed to divers, that he ſhall not have 


\ e in eff cupant; altho' 
Lis fo 026. 6. 0. OO becaule in effect he is only an occupant; 


I 1 79. 7. H. the courſe of fines in ſuch caſe, is, to limit the word 
. 5 Os" . 18. . 2 — 
Nen. . . Be. 4. heirs to the grantee, to avoid the uncertainty of occu- 


42. 1. Plo. 556 b. 10. k 
Co. 08. a. he ſhall not Pàncy. And at lcngth, at the peril of the demandant, he 


have his age. 3. E. 3- was ouſted of age; but his prayer ſhall be recorded for 
17. 39. E. 3. 36. 17. 5 

E. 3. 48. 19. E. 3. fires the benefit of error, if it be &c. 

6% 39- „. e | 

74- b—[3 P. Wms. 368. Carter 88. 3. Com. dig. 245. See 4 Term Rep. 229.] 


—  _ 8 


"_w * 


Hil. 16. Eliz. rot. 560. 


e 2 — — ͥꝗ2ꝓůP — — 
[ 322. a.] Lord Crumwell's Caſe. 


A bre-law (by the (230) THE Lord Crumwell, ſeiſed in fee of the manor of 


homage, under a cuſ- a ; 
tom to make bye-laws) Northeltham in the county of Norfelk, avowed 


that no tenant put his 


cattle into the common the taking of the plaintiff's cattle“ in the place &c, as y 
parce 
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by 
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the 
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parcel of the manor, for the pain and forfeiture of 10s. 


by the plaintiff, by reaſon of a breach of a hye-law made 
by the homage of the manor, for the putting in and de- 
paſturing of cattle in the common, (the Shacke) before 
the farmer of the reQory of Northe/tham aforeſaid ſhould 
have rung a bell in the belfry of the church there; 
and ſhewed that the plaintiff was one of the homage who 
made the ſaid bye-law, and one of the tenants theres 
and maintained this, by a cuſtom, by preſcription to 
make bye-laws, for the better ordering of the tenants &c. 
and alſo to diſtrain for the forfeiture in any place within 
the manor aforeſaid, without ſaying what cattle, and 


without alleging any preſentment of the homage of this 


breach of the ordinance. And upon this avowry the plain- 
tiff demurred in law, and judgment was againſt him, and 
that the avowry by the Lord Crumwell was good. And 
a ſimilar caſe was in the ſame term between the ſaid 
Franklin and Chauntrell, and others, bailiffs of the aforeſaid 
Lord Crumwell, Rot. 801. | Dal. 95. p. 23. 3 Leon. 38. ] 
for the pain and forfeiture of 44. for every ſheep two 
years old feeding in the fields and common there, with 
preſcription to diſtrain in any place within the manor 
aforeſaid, without ſhewing in certain what cattle &c. 
(24.) And in Mich. Term in the 15th year, divers excep- 
tions were taken by Jeffreys to the form, 5s. becauſe the 
preſcription for the making of a bye-law was alleged to be 
when there ſhould be need, and for the better ordering of the 
cattle &c, and did not ſhew in fact that there was need 
&c, nor that it was for the better ordering &c. Alſo 
that it is not alleged in fact, that the Lord C. was ſeiſed 
of the manor at the time of the forfeiture ; but this does 
not ſeem true. Alſo for the matter, 3. that this bye-law 


tends to the diſheriſon of the commoner for ever, which 


322.2. 


until the farmer of the 
rectory ring a bell, is 
good. And if it or- 
der a forfeiture for a 
breach, for which the 
ard ſhall diſirain, withe 
out laying, whoſe cat- 
tle, it ſhall be intended 
the cattle of the of- 
fender. 

It is not neceſſary that 
a breach of the bye- 
law ſhould be preſented 
by the homage, 


[4 Vin. Ab. 309. 1 Bac. 
Ab. 463. March 28. 
3 Lev. 48.] 


See 5. Co. 63. Cro. Car. 
495. 1 Ro. Ab. 36s, 
366, 367, 11. Co. 45. 
11. 21. H. 7. 14 40. 
44. E. 3. 19. a. 21. E. 
4. 28. Kitch. 64. Mo. 
584. 1 Keb 40. 21 H. 
7. 20. in court baron 
preſcription. 

1 Ro. Ab. 266. (A) i. 2. 
Ibid (B) 1. & 367. 1. 


[2 H. BL 11. 3. Lev. 
281.] 


Dy. 45» 


Dy. 320. 
[1 Leon. 190.] 


(23) Per Cur. in C. B. [Goulds 79. pl. 13.] and not denied by any, that every bye-law 
oughr to be for the common utility of the great multitude; and therefore a bye- law that inha- 
bitants ſhall not put their beaſts into the common fields till ſuch a day is good; but that they 
ſhall not put into the field of J. S. or of the lord, i not good. So not to cut the hay of the lord, 
for it is but for the private advantage of one man. 44. E. 3. 19. where t is ſaid further t 
ſuch bye-law as is for the public good ſhall bind men abſent as well as preſent; if they do not 


come thereto upon the ſame proceſs, 


(24) Eaſt. 42. Eliz. C. B. rot. 1332. Per Cur. that if A. be amerced in a court bar-n, his 
cattle alone ſhall be diſtrained, and not the c.:tle of his 'effee, becauſe it is a perſonal „ ult, 
adjudged fo in replevin between Pell and Towers, [Cro, Eliz. 791. Noy. 20. ante 317, L. Pl. 9. 


note (a). J 


4C2 


19 
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1 Sid. 18. 1 Ro. Ab. is not reaſonable, Alſo that the preſcription in the di- 


322. a.] 


61. 11 Co. 45. 47 E. - - 
4 1. 4. 3 1 ſtreſs not making mention that the cattle of the offender 


only are diſtrainable, is not reaſonable. Alſo, that the 
diſtreſs as it appears was taken in the very land of the 
lord himſelf and others, and not in the land of the of- 
fender. 


Whitacres, Exor. againſt Onſley and another, Exors, 


Debt dees not lie (2 5 DEBT by Ipitacres and others, executors of Ward 
againſt the executors of ad 0 42 Ff R. T1 
the warden for luffer- again nſley and Tirril executors of R. T. late 
ing one in execution to = 1 
ſcope from the Fleet, warden of the Fleet, and count upon a recovery in debt by 
unlefs the warden was the teſtator againſt one Thurland in C. B. for which he 
convicted in his lite- 0 , 
time, was in execution in the Fleet, whence the teſtator of the 
defendants, being warden there, ſuffered him to eſcape, the 
debt not ſatisficd to the plaintiff; whereby an action ac- 
crued &c, againſt the ſaid warden in his life-time, and 
ſince his death againſt his executors. And note, the words 
of the eſcape which charge the warden, are “ that the 
* aforeſaid T. by default of the ſaid warden, eſcaped at 
« large; the aforeſaid plaintiffs not ſatisfied of the debt 
& and damages aforcſaid &c,” And the defendants de- 
„[ 322. b.] murred upon the count: and the opinion of che court 
was, that ſuch action does not lie againſt the executors 
40 E. 3. Br. Executors for the eicape, unleſs the warden himſelf in his life-time 
74. 4 H. 5. 2. 34. E. w p 17 cape: | 
r convicted and adjudged of the eſcape; for the offence 
+ 3b, a. Be, Eſcape is only a treſpaſs by negligence, And ſee the ſtatute of 
28. 1 Ko. 921. . 
19 1 R. 2. c. 12. accordingly for ſuch eſcape out of the Fleet: 
for at the common law no writ of debt lies as it {cems, 


1 Saunders 218, 
but an action on the caſe, And by INGLEBY, 41 Li. A. 


F. Execute 54- 


1Keb.1 i6, 


(25) Nlich. 47. 42. Eliz. C. B. Per Cur. If an executor recover againſt B. and have him 
in execution, and afterwards he eſcape, he may have an action againſt the gaoler in his own 
name: eus of an eſcape before judgment. [2 Term Rep. 126.7 If the ſheriff take A. in 
execution at the ſuit of B,—B. makes his executors and dies, A. eſcapes; the executor mall 
have debt againit the ſheriff in the Aetinct onl y, Sir Geo. Reynold's caſe B. R. Mr. Majon's 
report & Cro. Jac. 545. Hob. pl. 359. & fol. 282.] 

Mach. 17. Jac. B. R. in the argument of $ Manet Moodie's caſe. it was holden by PERIAM, 
ANDERSON, Maxwoonr, and WYNDHAM juſtices, that, if A. recover in debt againſt B. and 
have him in execution, B. eſcapes, A. dies, his exccutors {hall have debt upon e cape againſt the 
ſheriff. 30. Eliz. B. K. This point was moved, Hil. 3. Car. and the juſtices did not 1ciolve either 
way. The cate was, the ſheriff arreſted B. upon a /atitat at the ſuit of A B. eſcaped, whes 
ther the executors of A. ſhould have debt upon this? Two juſtices againſt two, Mich. 7. Car. 


B. R. LW. Jones 248. Cro. Car. 208, 227. ] Beamond v. Longe, and others with 8 z f 
45 15. 
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| [15.] an action for ſuch eſcape does not lie againſt the 


executors of the warden, And H. 10 of the preſent 
queen [ante fol. 271, a. pl. 2 5. ] ſuch an action againſt the 
heir of the warden does not lie by the opinion of the 
court, : 


— ̃  - — — 
* 


Eaſter Term, 
15 Queen Elizabeth. 


Taverner's Caſo. 


en TAVERNER, being a copyholder to the 
Lord Crumwell of his manor of Northeltham in the 
county of Nor, made a cuſtomary in Latin of the ſaid 
manor on parchment, with eleven labels and ſeals of his 
own and other tenants of the manor, inſerting therein 
divers cuſtoms, very falſe, tending openly to the diſhe- 
riſon of the lord, and pretending by the title of the ſaid 
cuſtomary, to be collected, renewed, and ſet forth by the 
conſent of all the freeholders and copyholders of the ma- 
nor, being in number 100 at leaſt, and allowed and per- 
mitted by the lord of the manor: and in the concluſion, 
« in witneſs whereof the eleven (whoſe names were ſub- 
ſcribed), have put their ſeals the day aud year aboveſaid. But 
no day or year appeared in the title, and no conſent of 
all the tenants, or allowance of the lord in fact had. And 
the ſeals were very ſtrange, for to each ſeal there was a 
large ſquare ſeal engraven about NoR THELTHAM, and 
the particular ſeal leſs within that; by which as it ſeems 
the intent was to prove the affirmance of the lord f with 
the conſent of all the tenants &c, And this was proved 
in Taverner to be done wittingly, ſubtilly, and falſely, 
and to the intent &c. Whether this be a forgery punith- 
able by the ſtatute of the fifth year of the preſent queen 


+ Orig. oz, 


405 


[ 322. b.] 


[2 Bac. Ab. 244. Cro, 
Car. 540. Sce 2 Term 
Rep. 126.] 


[e. 14•0 


Forging the cuſtomary 
of 2 manor which tends 
to the diſheriſon of the 
lord, and athxing ſeals 
to it, is within 5 Eliz. 
c. 14. 

And, in a ſuit for that 
in the ſtar chaniber, 
the crown may pardon 
the corporal puniſhment 
without the party re- 
leaſing. 
The execution fer the 
double coſts and da- 
mages is by Engliſh 
writ, directed to the 
ſheriff, of the goods, 
chattels, and profits of 
the lands of the of- 
fender. 


Jenk. cent. 6. C. 2 3. 8 = 


Dy. 321. b. 3 Leon. 
108. Mo. 789. 


Raſt. forger of falſe 
deeds, 


[ 322. b.] 


Poulton 45+ pl. 12. 


Dy. 302. 
3 Inſt 169. 


f1 H. H. P. GW 684. 
I Hawk. P. C. 341. 


* [ 323.4 ] 


Pault. 45. Dy. 304. 


pl. 51. 


Now ſee 4 G. 2. c. 26. 
r. That all writs, pro- 
cels, and returns, there» 


of molt be in Englith. ] 


Co. ſur. Court 65. 


x1 H. 4. 16 a, 
7. 5. 21 E. 4. 73. Dy. 
201, 202, 261. Stamf. 


9 H. 


104 b. 2 R. 3. 81. 


5 Co. 50. 
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[c. 14. ] (this act being committed in the ninth year of 
the preſent queen) was doubted, and referred by the lords 
to the conſiderations of all the judges; whoſe opinions for 
the major part were reported by the two CHIEF Jus ricks, 
that it was a forgery, or falſifying, puniſhable by the 
open and ſhameful penance contained in the ſtatute; 
which expreſsly ſpeaks of a writing ſealed, as this was, and 
to the intent * to benefit themſelvts, and to diſinherit the lard. 
And accordingly the judgment and decree was pronounced 
this term by a ſolemn preſence, the lord keeper &c. being 
abſent by infirmity, 

(28) And for the execution of double coſts and da- 
mages recovered by the taxation of the court, it was 
doubted what manner and form of proceſs fhould be 
made: and after a conference thereupon had between 
all the juſtices of both benches, and the chief baron, it 
was reſolved, that an Engh/a writ ſhould be made, and 
directed to the ſheriff of Nor. reciting the conviction, 
and the ſtatute for the livery of the ſaid coſts and da- 
mages of the goods, chattels, and profits of the lands of 
Taverner, and to bring the money into the ſtar-chamber, 
the writ to be ſealed with the great ſeal, and the ze/le or 
witneſs, the queen, as is uſual in fimilar writs in the chan- 
cery. 

After this communication and judgment in the ſtar- 
chamber, the queen pardoned the execution of the cor- 
poral puniſhment. Whether that be good without ob- 
taining the releaſe of the party alſo? Quære the intent of 
the ſtatute of the fifth year of the now queen c. 14, Note, 


the preamble ſtrongly penned to encreaſe the puniſhment 


of forgery, Allo the body of the act s. that the party 
grieved ſhall recover double coſts and damages, and that 
the offender ſhall ſuffer upon the pillory the corporal pe- 
nance &c. And alſo ſhall forfeit to the queen the profits 
of his lands, but the plaintiff to be firſt ſatisfied &c. Alto, 
if the offender hath once ſuffered the corporal puniſh- 
ment, he ſhall not be eftſoons impeached &c. Alſo, it 


(28) Trin. Jac. in the Bench Lord CokE ſaid, that it was reſolved by him and Porp hau, 
[ 13. Co. 64. ] that if coits be aſſeſſed in the chancery, or ſtar- chamber, the party upon refulal 
cannot be fined, or executors charged, but the perſon only is liable. 

Trin. 41. Eliz. Pop HAM ſaid, that if a party hath recovered in forgery by falſe decds, the 
king cannot pardon the corporal puaiſhment, as he may where it is proſecuted in the ſtar- 


chamber. 


V. Biggen's caſe, 5 Co. 50. b. [Mo. «571, Cro. Eliz. 682. But by 16. Car. 1. c. 10. d 3» 
the court of ſtar- chamber is taken away. ] | 


the 


the of 


diſcor 


mage 
Tern 
chief 
Bart} 
don t 
exam 
contre 
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the offender be convicted, the plaintiff cannot releaſe, or 
diſcontinue the puniſhment &c. but only coſts and da- 
mages &c. And afterwards 3. in the next Michaelmas 
Term it was holden by Wray chief juſtice, SAUNDERS 
chief baron, HARPER and MAanwoop juſtices, beſides 
Bartham, and Gerrarde attorney, that the queen may par- 
don the corporal penance which trenches to the common 
example &c. But DYER, SoUTHCOTE, and MoUNSON, e 
contra. 


— ... ——— 


Lingen's Caſe. 


(29) LLM LINGEN being ſeiſed of the manor of 

| Cotton after the act of 32 H. 8. [c. 1.] enfeoffed 
A. and B. to the uſe and intent of performing his laſt 
will:. And afterwards by his laſt will in writing (re- 
citing the ſaid feoffment and the feoffees to ſtand, and be 
ſeiſed to the ſaid uſe), declared his very mind and will to 
be, that his ſaid feoffees and their heirs ſhould ſtand and 
be ſeiſed thereof to the uſe of Jane his daughter, and of the 
heirs of her body ; which Fane was his baſtard daughter, 
Quære of this deviſe, And it was left to the award 
of Ja: DyER and Rocexr Manwoop, juſtices, who 
made their award in writing, that they took the law to 
be clear, that this is a good deviſe of the land, by the 
intention of the deviſor, altho' by no poſſibility * could 
the feoffees ſand ſeiſed to the ſaid uſe; to which opinion 
CaTLYN and the other juſtices agreed, And Brooke tit. De- 
viſe 48. reports the opinion of BaALDwin, MONTAGUE, 
and SHELLEY in 38 Hen. 8. that if a man after 32 H. 8. 
wills, that his feoffees ſhall make an eſtate in tail to one 
A. it ſhall be a good deviſe, according to the intention of 
the deviſor &c, 


— jm. ——————— 


(30% UFPON evidence in quare impedit for the vicarage 

of T. in the county of Worceſter, parcel of the 
poſſeſſions of the college of Meſiminſter, it was moved, 
whether the advowſon thereof paſſed in a leaſe for years 
made in the time of Ed. 6. in the ſecond year to Sir T. S. 
(who was an admiral, and attainted) by the name of 400 


the 


4C4 


323. a.] 


5 Co. 5. b. acc, 


3 Eliz, 202. a. 
[2 Hawk. P. C. 588• 


A. infeoffs B. in truſt 
to perform his will, and 
by will declares, that 
B. ſhall ftand ſeiſed to 
the uſe of his daughter O. 
This is a good deviſe 
of the land by intention, 
though C. be a baſtard ; 
and though B. can b 
no poſſibility ſtand leit. 
ed to her uſe. 


enk. cent. 6. c. 21. 
8. bf t 


3. b.] 


Plow. 52 3. b F. Execut. 
74 Sty. 302. 1 Leon. 313. 
Dy. 73. pl. 11. 19. H. 
II. Dy. 314. b. 345. a. 
3 Cro. 358. 27 H. 8. 8. 
B. N. C. 316. 
Li 
Gouldib. 191. Br. De- 
om * Ro. Ab. 
IIs [See 313. 
Posh. 18. . Winz. 


3 Bulſt. 101. R. 0 
Leon. 313. * 


ſand ſee Dy. 96. as 
tub fin. pl. 40+] 


By a leaſe of all heres 
ditaments ſituate, lying, 
and being in T. the ad- 


vowſon of the vicarage 
of T. paſſes. 


7 E. 3. 5. Qua. Imp. 19. 
16 E. 3. Grants 50. 17. 
E. 3. 51. F. Grants 57. 
5. E. 2. F. Qua. Imp. 
165. 33. H. 6. 14. 12» 


D 323. b.) 


H. 7. 16. 36. H. 6. 16. 
9. E. 3. 33. Hob. 304 


1 b. 26. H. 8. 2. Co. 
it. fo. 332. Bridg. 95. 
Cro. Car. 74. 

[ 1 Com. dig. 283. Shep. 
Touch 88. poſt. 351. a. 
pl. 22.] 


* 


— — 


One convicted by ſe- 
yeral indi&tments of 
hearing ſeveral maſſes, 
ſhall forfeit but one pe- 
nalty under 1 El. c. 2. 


Dy. 303. pl. 74. 
Raſt. Service and Sacra- 
ments 5. 


Cro. 106. pl. 21. | 
4 Co. 28. 


[See 23 El. c. 1.6 4. 
n 
18 Geo. 3. c. 60. 31 G. 
3. ©. 23. & 4. Bl. Com. 
55 &c.] 


FerwmoR's caſe, 


[Cowp. 612, 640. 

2 Black. 906. 1 Term 
Rep. 249. 2 Term Rep. 
712. 3 Term. Rep. 559, 
4 Term. Rep. 80g. ] 


vicarage was. 


The under-marſhal of 


the King's Bench pri- 
fon took a bond from 
one in execution, to ſave 
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ce the hereditaments ſituate, lying, and being in T,” where the 
And it was holden by the Court that 


it paſſed, for it hath ſome being in the town and church 


of the vicarage, becaule the view 1n a writ of right of ad- 
vow/on ſhall be given in the church &c, altho? it does not 
lie in livery, nor is viſible nor palpable; to which Car. 
LYN and WRAY agreed, 


———— — — 


(31) A 


and LovELEssE ſerjeant at law, one G. Eſq, was 


indicted for hearing three private maſſes on three ſeveral 


days, by ſeveral indictments: and on thoſe three he was 
convicted; and whether he ſhall pay or forfeit to the queen 
300 marks by the ſtatute of the firſt year of the now 
queen, c. 2, or but 100 marks for the firſt offence of the 
three only? And holden by the ſaid three [two | juſtices, 
that only 100 marks, and this by the yery words of the 
ſtatute ; conſider the words, “ for the firſt offence, and 
{© being thereof lawfully convict &c. ſhall forfeit 100 
“ marks; and being once convic of any ſuch offence 
& eftſoones offend &c. 400 marks. And for the ſecond 
* [third ] offence or conviction, all the goods and perpetual 
« impriſonment.” 

Alſo fee Fermor, Eſq. was indifted for the hearing of 
two maſles, as above, by ſeveral indictments, as above; 
and in the ſame manner 100 marks only were aſſeſſed by 
the ſaid juſtices; for which they were blamed by ſome 
in authority, who ſuppoſed, that the ſtatute gave 200 
marks forfeiture; but the opinion of other juſtices did 
not agree thereto. - 


Ligeart agaigſt Wiſcham. 


( 32) ONE Vill. Miſebam being condemned in B. X. in 
debt and for the execution committed to the 

cuſtody of T. Gaudy, marſhal there, and by him imme- 
| diately 


* 

(32) Hil. 20. Jac. Rot. o. B. R. Sir George Ræynolds and Elſeuorty. [Lat. 143 & 
23. Poph. 16s.) Sir George Repnolds had Flferorty in execution, he being the marſhal ; and 
upon an habeas corpres ſuffered F!/worty to go imo the country, and took a bond from him, that 
he would be his true priſoner : he afterwards departed from his keeper ; which being adjudged 
an eſcape agaiuſt Sir George, Sir Gg ſued on the bond ap ainſt Eliæuorty, who pleaded the 
ſtatute 23 H. 6. 10. [9-] upon which Sir George took iſſue, and it was found for thc plaionft - 


and 


T the laſt aſſizes before SAunDERs chief baron, 
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diately delivered over to the cuſtody of V. Ligeart under- 
marſhal, and deputy to him, was impriſoned 1n the pri- 
ſon called the K:ng's Bench, in Southwark : and ſo being 
in priſon made a bond to the ſaid V. Ligcart, by the name 
cf under-marſhal of the Mar/halſea &c. in which, as well 
himſelf as one G. FF. his brother, was bound jointly and 
ſeverally, with a condition indorſed, 3. that the ſaid . 
ſhould remain there and behave himſelf as a true pri- 
ſoner * as well within the gaol as without, until &c, and 
diſcharge or ſave harmleſs as well the Duke of N. high- 
marſhal and T. G. marſhal, as the ſaid V. Ligeart, of all 
manner of eſcapes, actions, and ſuits thereafter to be had, 
made, or commenced, for any matter or cauſe touching 
the priſoner, and pay all duties and fees &c. that then 
& o. Upon which the priſoner was ſuffered to go at large. 
After which enlargement the ſaid L:geart, by the name 
of under-marſhal &c, brought a bill of debt in C. B. 
againſt G. W. the brother, being an attorney of C. B. 
declaring on the bond: upon which the defendant, hav- 
ing the bond and condition read to him, pleaded all the 
matter aforcfaid, alleging alſo the effect of the ſtatute of 
23 F. 6. [c. 9. ] touching bonds to be made to ſheriffs 


and other officers, and miniſters and keepers of priſons 


c. and averred that he for favor, deliverance and en- 
largement of the priſoner out of priſon, bound himſelf 
to the plaintiff in the ſaid G. 100, which ſaid writing 
* obligatory the ſaid plaintiff by color of his aforeſaid 
cc office took, againſt the form of the ſtatute aforeſaid, 


[ 323-b.] 
him 1 from eſ- 


capes, and chen let his 
priſoner at large : this 
is within 23. H. 6. c. 9. 
and void. 


Dy. 118, 119. Plow, 
62, 69. a. 2 Keb. 423. 


10 Co. 11c. 


* [ 324+ a.] 


Dy. 119. a. 2 Cro. 18). 


Raſt, Sheriffs 25. 


37 H. 6. 3, 


6 and this &c. wherefore inaſmuch as that writing was 


© indorſed with ſuch condition in form aforeſaid, as by 
the ſtatute ought not to be, he prays judgment // act io.“ 
But in the commencement he did not fay. a: non, but 
Billa non &c. and upon this plea the plaintiff demurred in 
law. (33) And it was well argued at the bar this term 
by Meade and Feffreys for the plaintiff, and by Loveleſſe 
and Bartham tor the defendant. The queſtions are, whe- 
ther the marſhal, or under-marſhal be an expreſs officer, 


5 Co. 119. Plow. 66. 
Dy. 357- pl. 46. 


1 Keb. 391. 


Plo. 68. a. 64. 3 Mar. 
119. a. 10 Co, 100. b. 


or intendable within the ſaid ſtatute, inaſmuch as he is Dy. 117. pl. 5. 37 H. 


not under any ſheriff, nor is he provided for by the 


6.1. 2 H. 4. 9. 3 Cro. 
66. 


and ſee the judgment Trin. 2. Car. Hil. 17. Jac. Rot. 1276 or 576. B. R. Shiner azainſt Sir 
George Reynold, Ccited Lat. 143 J a priſoner made a bond to Sir George Reynols for arreſt 


money, and adjudyed good, and Hil. 19. Jac. Sir Tho. Peri am 
Leited 1 Saund, 163, Lat. 143.] this very point adjudged. 


and Reads caſe, rot. 1201. 


ſtatute, 
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1 8 4 Term ſtatute, as is the warden of the Fleet, and palace of 
1 9 Weſtminſter, Alſo, whether the bond be void by the com- 
mon law, becauſe the condition which permits a priſoner 
condemned, to eſcape, ſeems to be againſt law, Alſo, 
whether the ſaid ſtatute may be, or hath been taken by 
equity, being penal to officers, Alſo, whether the averment, 
which 1s contrary to the expreſs purport of the condition, 
be allowable. And the opinion of the Court was againſt 
Plow. 62. 1. Ro. Abr. the bond: wherefore Ligeart perceiving this, would not 

149, 150. 1 Sid. 383. R : 
2 Keb. 423. Dy. 364. Pray judgment &c, But note that all the printed ſtatutes 
3 Keb. 648. of 23 H. 6. are que nul vicont ne nul de ces officers ou miniſters 
ſuiſdit; but the written ſtatute is ne nul des officers ou mini- 


ſiers, and not ſes officers &c. 


[ Carth. 0c, 3or. ] 


— 


2 


e 30 THE leſſee for years covenanted by the indenture 
8 — for himſelf and his executors, to repair, ſuſtain, 
Burt th:ough their de- maintain, and amend the houſe, at his and their proper coſts 
3 _ and charges, from time to time during the term, in all 


executors the houſe is requiſite and neceſſary reparations whatſoever, {principal 
burnt, covenant lies 


againſt them, but judg- timber not hurt or in decay * for want of repairs or otherwiſe by 
de boms teſtatori ” | 
a. N default of the leſſee or his executors, only excepted.) The houſe, 
Dy: 14. pl. 69. Sty. 55: by default and negligence of the executors, 1s burnt, 
. 188, 233. Pal. : 
114 EE. 135 Whether an action of covenant lies or not, was demurred 


Fulb. parl. lib. 2. fol. &c. And without argument the opinion of the Court 


l b.] was, that the action lies, and chiefly by force of the 


againſt the executors of the leſſee, and the breach of the 
e 174. covenant, alleged by the plaintiffs in the executors, after 
the death of the teſtator. It was doubted by the Court, 
Dy. #57: 36: 3 22 whether the judgment ſhould be for damages (which is 
b. 3 Keb. 189. 2 E. che principal to be recovered in this action) of the goods 
14. C. 1. di. 2. 10. 125. and chattels of the teſtator, or de bonis propriis of the ex- 
r ecutors, or /i de bonis &c. teflataris non habent, then de bonis 
propriis or not: therefore quære. But in Mich, 15, the 
judgment was given de bonis teſtator is only. 


5 — —  —_—_— — — 


Tenant for life levies a - Wo 2 5 ww 
3 (350) IN evidence in Jectione fir mæ the caſe was, that te 
ſclf in fee, afterwards nant for hfe, remainder in tail, the tenant for 
the remainder-man in . . : . 5 . 

tail joins him in a fecfl> life levied a fine executed to his own uſe in fee, which 


(34) 41. Eliz. C. B. rot. 1224. In an action of covenant for not repairing, Mich. 18. 
Jac, C. B. rot. 1715, or 1157, 5 Co. 31. E. 20. Jac. rot. 125. B. R. | 


15 


words repair and ſuſtain &c, and the action was brought 


& nat 
& rat 
Midd 
exigiti 
And 

and / 
per A 


(37) 


whic 
brou 
Benc/ 
orde: 


both 
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« a forfeiture : afterwards the tenant for life, and he in 
remainder joined in a feoffment by letter of attorney. 
Quære, whether this feoffment be a diſcontinuance of the 
entail and of the fee &c. And holden that it was a diſcon- 
tinuance; for it was the feoffment of him in remainder, 
and the confirmation of the tenant for life. 


[ See the caſes in 2 Bac. Ab. go. note (i) & Cowp. 702. x Term Rep. 738. 


——  — — —  — — —— 


[ 324-b.] 


ment; this is a diſcon- 
tinuance of the eſtate- 
tail, 


1 Inſt. 251.b. Dy. 148, 


2355 339. Co. 6. 15. 
a. 1 Co. 76. b. Perk. 
33 Lit. 123, 142. Br. 
Feoftments 18. Diſ- 
cont. 38. 13 H. 7. 14. 


„ eee 


Co. 76. 
1 Hen. Bl. 269.] 


— 8 
—— 


—__ 


(36) AN iſſue was joined in a real action on the oftave of The tenant eſſoined at 


M'chaelmas laſt, and a venire facias awarded on the 


the return of the venire 


Facias in a real action. 


roll, returnable oa. Hilar, but no writ of venire facias was py. 223. pl. 2). 


made out: and on the octave of Hilary, the tenant was 
eſſoĩined, and the eſſoin adjourned until the morrow of the 
Trinity; and notwithſtanding this, an entry was made 
upon the roll, at which “ day the parties came here &c, 
« and the ſheriff did not return the writ, therefore as be- 
“ fore it was commanded the ſheriff that he cauſe to 
« come &c.“ And if the jury appear upon this on the 
morrow of the Trinity, the jury ſhall be taken : and this 
is the common courſe by Leonard and the prothonotaries, 
Note, that there are many precedents of eſſoins of the 
tenants or their attornies at the next day after iſſue joined 
in real pleas 3. H. 4. H. 5. Buck. . Petrus de F. Attur- 
% natus Fo, M. verſus N. E. et alios de placito terræ unde ju- 
« rat” per Adam G.“ The like M. 21 H. 6. Buck, and 
Midd. twice, and Trin. 27 H. 6. with an adjournment, et 
exigitur jurata, et nullus venit, 1deo vicecomes habeat corpera. 
And H. 4. H. 7. Devon.” twice: and M. 18. E. 4. North: 
and M. 4. I. 8. Eſſex of a plea of land unde exigitur jurata 
per A. D. 


— — a 
Lord Audley's Cale. 
(37 THIS term the old caſe of the land of Lord Auadley, 


who was attainted in the time of H. 7. and 
which was moved Eg. 1, of the now queen, “ was again 
brought in queſtion, becauſe the opinion of the Pucer's 
Bench, laſt term, was contrary to the former reſolutions and 


[ Booth's real act. 186. 
63.] 

Co. Mag. Chart. 417. 
126. 127. 


{ 2 Term Rep. 16.] 


40 E. 3. 34. 7 H. 6. 
14. 9 H. 5. 12. 34H. 
6. 16. Dy. 224. 233. 
pl. 2. 


[This caſe abridged ſu- 
pra 166. a. pl. 8. which 
ſee.] 


2 Leon. 159. 


4 Leon. 166. 
Dy. 314. pl. 5. C. 
97. [Jenk. c. 

5. P. 62. ] 


orders; for which reaſon a meeting of all the juſtices of [But ſec Dal. 88. pl. 3. 


both benches, the chief baron, and the queen's counſel, 


was 


S, C. with a contrary 
determination. ] 


© 1 335-8 ] 


[ 325. a.] 


Dy. 323. a. 


51. H. 4. 2949, 


1. Co. 


19. H. 3. rr. 9. E. 4. 8. 
. , . „ . 
155. Dy. 49. pl. 12. 


210. 
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was at Serjeants Inn, in Fleet-ſireet, where the caſe was de. 
bated, And by the opinion of GERRARDE attorney, SAUN« 
DERS chief baron, and the four juſtices of C. B. 5. 
Movnson, MAN woob, HARPER, and Dy ER, the firſt 
reſolutions in the firſt year of the preſent queen, 3. that 
this cannot be intended, or conſtrued to be a laſt will, 
but a purpoſe and intent only, was confirmed. But 
BROMELEY ſolicitor-general, who was of counſel in the 
matter, thought the contrary, and adhered to the opinion 
of the juſtices of B. R. who intend to have the caſe more 
debated in that court &c. And there is a great diverſity 
where the things are executory by the feoffees, during the 


life of the devitor, and where aſter his deceaſe, as it is in 


the caſe above. And H. 11, H. 4. | 52.b.pl. 30.] in peti- 
tion, where ce/{zy que uſe declared his will, that his feoffee 
ſhould make an eſtate in fee to his ſon (without limiting 
any time when), and notwithſtanding this he himſelf 
took the profits. And afterwards he committed treaſon, 
of which he is attainted; and by parliament all his lands, 
as well in uſe as in poſſeſſion, are forfeited : by this the 
land above was forfeited, by the opinion of the juſtices 
therefore the uſe was not changed, nor was it a laſt will, 
But Mich. 31 H. 6. fit. ſubpæna [in Fitz. Ab. pl. 23. ] cu 
que uſe declared his will to his feoffee, that his daughter 
4, ſhould have the land after his deceaſe; and afterwards 
A. diſpleaſed her father by diſobedience, which he de- 
clared to his feoffee, and revoked his ſaid will: and by 
the opinion he may well do it in conſcience z for no con- 
ſideration of a quid pro quo was in the firſt will for a pre- 
ſent change of the uſe &c, and being a will and teſtament 
that was revocable, But ſee an addition to the principal 
caſe above, to enforce the opinion, againſt the former re- 
ſolutions H. 18. of the now queen, fol. 348, 


Trinity 


Trinity Term, 
15 Queen Elizabeth. 


Say's Caſe. 


38) IR WILLIAM SAY, Knt. had iſſue two daughters A. and B. are copar- 
only, the eldeſt married to Lord Mountjoy, the other » "he bg 


to Lord Bourchier, late Earl of Eſſex : theſe two daughters 8725's the land withour 


office to another; vet 
had iſſue two daughters, Gertrude late Marchioneſs of B. may enter upon the 
Exeter, and Anne late Marchioneſs of * Northampton. Sir 3 9 
IV.lliam Say, in the time of H. 7. gave the manor of J © 4%: 
IWikeham- Hall to his ſaid eldeſt daughter in tail general, Ar Br. — A.. 44. 
remainder to his own right heirs; and fo died, ſeiſed of 1 Inft. 22 b. 
the reverſion or remainder, which deſcended to both [ 325. b.] 
his ſaid daughters; the eldeſt died, ſeiſed of the eſtate 
tail in poſſeſſion; and in the moiety of the ſaid re- 
mainder or reverſion expectant Gertrude her daughter 
entered, and was attainted of treaſon by parliament 31. 
H. 8. and all her lands and tenements of any eſtate of in- 
heritance forfeited to the king and his heirs, ſaving to all 
ſtrangers their rights, titles, reverſions, remainders &c. as 19. El. 343. a. Co. 42. 
if the act had never been made, but no word of entries © 3. 
ſaved, nor are there any words in the act to veſt any 
actual poſſeſſion in the king without office. And after Dy. 101. a. 326. 4 
that the king by his letters patent in his thirty-fifth year 
gave and granted the ſaid manor to Lord Morley in fee, 
who entered; Gertrude died without iſſue, fo that the en- 
tail is extinct. The other ſiſter entered upon the paten- 
tee, claiming her moiety as heir to her grandfather, 
Whether ſhe might enter, or whether ſhe ſhall be put to 
her petition or monſtrans de droit, quære. Note, That the ſta- 18. H. g. Br. omce 17. 
tutes of 33, and 34 & 35. H. 8. [ 20, & 21. ] for confirma- Plou. 483. 
tion of patents (notwithſtanding no inquiſition or office to 
entitle the king be found,) ſhall not hinder the entry; for 
the act is, the patent ſhall be good againſt the king and bis heirs 
only, And afterwards judgment was given without any , Co. 47. 4. Co. 86. z. 
argument at the bar or bench, that the entry was law- Cro. 10. 1. Cro. 173. 
ful, and no petition, or mon/irans de droit is neceſſary, be- 8 15 753.458. 
cauſe the king was never ſeiſed &c. 


Cateſby 


[ 325. b.] Trinity Term, 15 Queen Elizabeth. 
Cateſby againſt Baudes and Wife; 


AND 
Bowldes againſt Newport and Wife. 


Eſtrepement lies os (39) A Writ of e/irepement was prayed by Cateſby againſt 


tween judgment and . . . . 
e in_quid foris Baudes and wife, after judgment in quid juris 


clamat. clamat, and before execution, and it was granted. See 


[ 10. Vin. Ab. 499. ] 4 . : 
FE POT GP"; 5 M. + 30. H. 8. A writ of eflrepement was granted by 


18. b. 16. F. Nat. 60. b. all the juſtices of the bench for Bowldes againſt Neu- 
_ . _ 3 port and his wife in quid juris clamat of tenements in Mal- 

lington, and Clethall, in the county of Hertford; ex Lib. 
[ 3. Bl. Com. 226.] BILL. See T. 4. E. 3. [ 32. a. pl. 14. ] for the iſt point 5, 


between judgment and execution. 


— — — — . — — 


In affiſe for two acres, (40) FAUNDERS chief baron aſked this queſtion; in 


leas to each ſeverally ; ; ; 
the plaintiff makes le- aſſiſe the plaint is of two acres of land, the tenant 


al titl d ſoi : 
oe by peep 72 pleads two ſeveral bars for the two acres ſpecially, and 


Jeper titulo, in the fin- the plaintiff makes two ſeveral titles at large s. for each 
gular number; this is 


well enough, and ſhall Acre one; to which the tenant pleads, “ let the aſſiſe 
be referred to each. od . . 
Fit. Nat. 60. g. Co, ome upon the title,” 5. veniat aſſiſa ſuper titulo in the ſin- 


35. 3. Cro. 427. 5. H. gular number. And the aſſiſe finds one title for the 


——+— ere | 
— Py. = ph 204. Plaintiff, and the other for the tenant, and againſt the 


roars pry 3 plaintiff, Whether the plaintiff ſhall recover for the 
Leb 43. [ Cro. Eli acre, and title which is found for him, quere, And as it 
39-4 ſeemed to DYER, CATLYN, and to himſelf, the plaintiff 
* [ 326, a.] ſhall recover * for the one, and ſhall be barred for the 
other. And ſo was the judgment given afterwards, as 


SAUNDERS reported, againſt the opinion of MARIoOr. 


Michaelmas 


fee, g 
torned 
admitte 


Michaelmas Term, 
15 & 16 Queen Elizabeth. 


Huntley's Caſe. 


0 Huntley by his laſt will deviſed a tenement in 
St. Nichola; fleſh-ſhambles, now in the pariſh of 
Chriſi-Cburch, London, to a woman and her brother, and to the 
c heirs of every of their bodies lawfully begotten ; and for default 
« of ſuch iſſue of the bodies of the ſaid woman and her 
ce brother (by name) lawfully to be begotten, remainder 
« to the right heirs of the deviſor himſelf,” The brother 
died without iſſue, the fiſter had iſſue, and died. Whether 
the entire tenement ſhall deſcend to the iflue or only the 
moiety; and whether the other moiety ſhall be in the 
right heir of the deviſor, as a reverſion, or as a remain- 
der, was demurred in debt; which demurrer was not 
diſputed, by reaſon of the death of one of the parties 
pending the plea : but in the next Hilary Term the plea 
was revived, And it appeared that Huntley was ſeiſed, as 
well of the aforeſaid tenement as of a tenement in the 
pariſh of Saint Michael at Queenhythe, London; and by his 
{aid will deviſed both to his wife for the term of her life, 
remainder as above by theſe words in Engli/h, «I will 
and bequeath all and ſingular my tenements with the 
« appurtenances, ſet, lying, and being in the pariſh of 
c Saint Michael at Queenhytbe, and Saint Nichelas' fleſh- 
% ſhambles of L. to Jane my wife, for term of her life, 
© and after her deceaſe, I give and bequeath the ſaid te- 
© nement in St. Nicholas fleſh-ſhambles aforeſaid, unto 
% &c,” as above; which St. N. F. was a pariſh by itſelf 
not long before, and united and made parcel of Chriſi- 
Church pariſh 3 but that was: not ſhewn in the count, nor 
any averment made by the plaintiff, that St. N. F. was 
within the pariſh of Chri/t-Church ; for which cauſe, and 


(1) 33. Eliz. but entered in Hil. 28. El. rot. 1742. Hl. 39. Elix. 


Har. ling. 


326. a.] 


A. leaſed for years, and 
then deviſed the land to 
B. and his ſiſter, and to 
the beirs of every of their 
bodies; they have ſeveral 
inheritances; and the 
ſiſter dying leaving iſ- 
ſue, on the death of B. 
without, the rent ſhall 
- apportioned to the iſ - 
ue. 


[1. And. 21. 
426. 8. C. J 


2 Cro. 6 56. 1. Keb. 573. 
Hob. 33. 7. E. 6. B. 431. 
Lit. 296. 283. 4. 

14. Eliz. 303. b. 8. Af. 


33. 7. Eliz. 337. b. 35. 
8. 55. Dy. 93. 199. 
Co. Lu. 25. b. Dy. 130. 


b. 304. 50. 325. 


Bendl. 


Plow. 1 9 L. 


Hob. 47. 


rot. 333. Collings v. 


[ Cro. Elig. 606. 13 Co. 57. & Mo. 544.] A man ſeiſed of two acres, the one in- 


fee, guildable, the other in copy, by licenſe leaſed his copy and fee land, and the tenant at 
torned ; afterwards he ſurrenders the reverſion of the other acre to the ſaid grantee, who was 


admitted; he brought debt for the rent, and adjudged maintainable. 


for 


[ 326. a. | Michaelmas Term, 15 & 16 Queen Elizabeth, 


for the matter above, the defendant demurred in law up- 

on the count, in an action of debt for the moiety of the 

rent reſerved upon a leaſe for years made by the deviſor 

D before the deviſe &c. And in next term judgment was 
in the margin ante 304. for the plaintiff 5. for the moiety of the rent for two 
a. pl. 50. ] years and a quarter; for the plaintiff in his count, ex- 
preſsly alleged the tenement to be in the pariſh of C. and 
that the tenements aforeſaid by theſe words following in 
* 326. b.] Englißb (as above, ) he gave and * deviſed, as above, which, 
do not ſpeak of the pariſhes of St. M. and St. N. but 

pariſhes only, ſo ſufficient without any averment, But 

it would have been more clear, if it had been ſhewn 


that St. N. ſhambles had been in the pariſh of C. 


Ante 263. 


Note, Reverſion and rent apportioned by deviſe; and ſo it was adjudged that it may be 
Mich. 40. 41. EI. B. R. between Arges and Watkins, | Cro. Eliz. 637. 651. Mo. $49. ] 
 Kaft. 2. Far. Cr. ſaid, that if there be a deviſe to two brothers in tail, and if they die, to the 
daughter; if one die without 1Tue, the other ſhall have his part; and that it ſhall be croſs-re- 
mainders, becauſe the one is heir to the other. The court contra, becauſe an eſtate ſhall not 
be taken by implication, where there is an expreſs eſtate. ] Jide ante 304. a. pl. 50. and the 
books in margin there. ] 


— — EET Ian 


The fea leaves a great (2)*F*HE ſalt water of the ſea relinquiſhed a great quan- 
quantity of land upon : 
the ſhore ; whether the tity of land upon the ſhore ; whether the prince 
king, or the owner of . . G ws 
the adjoining foil mall Thall have this land by his prerogative, or the next adjoin- 
pert I ing owner ſhall have it as a perquiſite, guære; for the 
ee Vin. Prerocat! . . . 
8 x) hater) mY argument of which, ſee the Inſtitutes, libro ſecundo, de rerum 
Sir lebe Darjes 16. 9. Aivifzene, & Juſtinian | Lib. 2. Tit. 1. ] de acquirendo rerum do- 
66. . 0. $i. 2. Rl. . 44 . : 

A 169. 170. o nic pro injulg, littore et rips, Britton, in the chapter of 
5. Co. 107. a. purchaſe, | c. 33. | Brafon, c. 2. & 12. & 24. li. 2. de acqui- 
Sration 9. rende rerum dominto. And the tat, of 18. E. z. [ ſtat, 2. c. 
3. ] for the king's licenſe to all merchants to traffic upon 
the ſea, and 22, Li. Aff. ca. 93. Ft de alluvione, accreſcentid 
et inundatione maris feu fluminis ſubito et extr aordinarie per 


t. Keb. 301. 


dehementes tempe/iates, & quando per naturales et ordinarios 
Huus maxi nos, Viz. (ſpring-tides,) qui fiunt bis quolibet menſe, 
differentia magna ef?, for gaining of land by ſurrounding 


(2) The prince ſhall have all lands left by or gained from the ſea, I have ſeen and pe- 
ruſed a treatiſe thereon, and therein many examples of Ro-mey Marſh and Broomhil! in Rent ; 
of which there are farmers to the king. And there is vouched a memorandum they came to 
an agreement with the lord the king. Tri». 43. E. 3. rot. 13. ex parte of the Treaſurer's Re- 
membrancer. If the ſea-marbs are gone, ſo that it cannot be known if ever there was land 


there, the land gained from the ſea belongs to the king. But if the ſea cover the land at flux. 


of the ſea, and retreat at the reflux, ſo that the ſea-marks are known, if ſuch land be gained 
from the ſea, it belongs to the owner; adjudged 8 Eig. ꝙ Corporation of Ramney's caſe. 
L4 Bac. Ab. 153. 4 Com, dig. 452. 2 Bl, Com. 261, 262. | 


CI 


tion, 
day, 
of S. 
chaſe 
had 
free 
Owen 


I 


Michaelmas Term, 15 & 16. Queen Elizabeth. D326. b.) 


or overflowing of the banks when the metes and cer- 

tain limits by trees and bounds are utterly defaced by 

the ſea, See 43 E. 3. Norf. of a certain proceſs of the 
Exchequer made againſt the Abbot of Ramſay, to ſhew 
wherefore 60 acres of marſh ſhould not be ſeiſed into the 

king's hands, which the abbot hath appropriated to him- 

ſelf and his houſe, without the king's licenſe, upon a 

certain preſentation, by virtue of a certain general com- Rot. 13. 
miſſion, toncerning the lands concealed and detained OOO 
from the king ; the abbot anſwers, that he holds the ma- 

nor of Braunceſter, which is ſituated near the ſea, and that 

there is there a certain marſh which ſometimes is leſſened 

by the influx of the ſea; and ſometimes by the efflux of 

the ſea is enlarged ; without this, that he hath appropri- 

ated to himſelf &c. as by the preſentation aforeſaid is ſup- 

poſed &, And the attorney for the king maintains the 
preſentment, and prays that this may be enquired of by 

the country: and the abbot prays the like. And by nf 

prius before ALMAR. DE SHIRLAND, one of the harons of Davies 56. be 
the exchequer in the 45th year of Ed. 3. it was found 

againſt the king, and the title aforeſaid for the abbot; 

therefore the abbot went thereof without day, ſaving al- 

ways to the king his right, if any, &c. This is found in 

the regiſter of Ramſay, in the keeping of H. C. knight, | 
and agrees with the record, which + I have ſeen, And Prects v. Hane 
Elix. E. 17. of the now queen, in a like caſe in the ex- 


chequer, about Sandwich, the verdict was ſolemnly given 


for Hamond againſt the queen, Digges informing for the 
qucen. 


L So all editions ſubſequent to that of 1592; but that has only a god wide. ] 
p 2M - n — * 


(EHE chaſe of addon is the inheritance of the crown, The king is ſeiſed of a 
8 | j : chaſe; and A. being 
and the Lord Gray lientenant thereof in fee; and lieutenant thereof in fee, 

h N : . preſcribes to hunt ſtray 
e, and his anceſtors &c, and their keepers, by preſerip- deer ints the manor of 


don, have uſed to hunt therein, * as well by night as by el 1 = | 


day, the hinds wandering in the manvr of one Forteſcue * 9 2 
RD F - 5 ita uod none ſha 
of S. adjoining to the ſaid chaſt, as in the purlieus of the enter without the leave 


chaſe; but ſeparated by a hedge and ditch, And Firteſcue Fen 2 7 

had by the queen's grant, as well the ſaid manor as the not dcftroy thepreſerips 
tive right of A. 

free warren in the demeſue lands thereof, as well by her [ 327.4 ] 

own grant as by confirmation of ancient former charters, 


4 D with 


[ 327. a.] 


Dy. 24% b. 


4 Inſt. 99. 


43 E. 3. 22. b. 11. H. 
2. 25. 1. H. 4. 5. 13. 
. 31. 30. H. 8. 453. 
Davies 5. h. Dy. 295. 


3 Built. 339. 


[But ſee 4 Inſt: 303 
Wood Inſt. 202.] 


i H. H. P. C. 497. ö. 
Com. dig. 520. Poph. 
167. 


* 


— — 


— 


If one having two be- 
nefices by diſhenſation 
obtain a third, the firſt 
is void, and the pro- 
fits of the third for- 
feited : but the ſecond 
remain: d gu. 


2 Rol. Ab. 353 4. 
12. Eliz. 292. a. 


Michaelmas Term, 15 & 16 Queen Elizabeth. 


with the words, “ /o that none ſhall enter into that warren tg 
& chaſe, without the licenſe and will of F.” The keepers of 
the Lord Gray, in Auguſi laſt, were diſturbed and beaten 
for uſing that liberty in hunting in the ſaid demeſnes; with 
great violence and hurt done by the ſervants of F. (for 
which they were indicted) and by the command of their 
maſter. Since which time a ſervant of the Lord Gray, 
being in the company of the keeper, and wounded in the 
ſame affray, is dead of the ſtrokes &c. This matter being 
firſt heard before the council, was committed for ex- 
amination of the law points to the two chief juſtices, and 
the attorney- general; who having heard the parties, and 
their counſel, thought the law to be, that the preſcrip- 
tion being proved true (which F. denied), notwithſtand- 


ing the unity of poſſeſſion of the chaſe, and manor of S. 


in the queen, and notwithſtanding the grant of the queen 
herſelf, and her confirmation of the warren with the ge- 
neral words of prohibition aforeſaid, which extend only 
to the ſubject, the liberty of the purlieu remains unex- 
tinguiſhed; and then the killing above is not juſtifiable 
by the ſtat, de Malefactoribus in Parcis, foręſtis, et Marren- 
us &c. [21 E. 3. ſt. 2.] 


* — . — — —— 


(4) PHE chaplain of a biſhop beneficed with a benefice 

with cure, above the value of C. 8 per annum, and 
of the gift and patronage of the queen, obtained a plura- 
lity, and thereby took another benefice of like value, 
and after that, by a trialty, obtained a third like bene- 
fice, and enjoyed all three for two years and more, The 
queen ſuppoſing the firſt to be void by the taking of the 
third, preſented a clerk to the ordinary by the title of 
Lapſe. The preſentee obtained letters of admiſſion, in- 
ſtitution, and a mandate to the archdeacon, (but yet 
kept by the ordinary, not delivered nor executed); upon 
which a quare impedit 1s ſued by the queen againft the or- 
dinary and the firſt incumbent; pending which ſuit, the 
queen preſented another clerk, but betore the notifying 
of that to the ordinary, the firſt preſentee is admitted, 
inſtituted, and inducted. After which, the queen reco- 
vered againft the ordinary and incumbent, on the plea of 


ne diſtur ba pas and a nibil dicit, aud had a writ to the bi- 
| ſhop 


NM 
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Michaelmas Term, 15 & 16 Queen Elizabeth. 


ſhop at the ſuit of the ſecond preſentee; and thereupon 
the firſt preſentee ſued a ſuper/edeas thereof for the queen. 
(5)The firſt queſtion “ ariſeth upon the ſtatute of 21 H. 8. 
c. 13. touching pluralities of benefices with cure s, whe- 
ther the firſt of the three benefices is void ? and alſo whether 
the forfeiture of C. 20, and the profits of the third bene- 
fice is incurred by the incumbent or not, and the ſecond 
only to remain? And divers juſtices and ſerjeants held 
an opinion that way; yet quære whether the intendment 
of the law was ſo? See the proviſo for graduates of the 
univerſities thereof, in which is a © ſo that &c.“ (6) The 
ſecond queſtion was, whether the falſe ſuppoſal of the 
preſentation of the queen (that the benefice was void, and 
the title by lapſe devolved to her, where it was not ſo), 
made the preſentation void or not? Alſo, whether the 
ſecond preſentation be not in law a ſufficient revocation 
of the firſt, the firſt not being executed by induction, 
without any words of repeal in it, or recital of the for- 
mer grant or patent according to the ſtatute 6 H. 8. c. 
9. [c. 15.] And whether the ſecond preſentation ought to 
be notified to the ordinary or not? But the caſe in truth 
now appears that the Biſhop of Norwich hath the nomina- 
tion, and her majeſty only the preſentation or recom- 
mendation over to the ſaid biſhop, being ordinary ;— 
therefore quære well upon the plea of the biſhop above of 
ne diſturba pas &c. 


— — 


The Archbiſhop of York and Willock's Caſe. | 
GT 


HE church of Haughton juxta Newarke became void 

by the death of the incumbent; and M. the patron 
preſented his clerk to the Archbiſhop of York, who is or- 
qinary of the place; and he, upon examination made at 
Perk, found him unqualified by literature, and therefore 
refuſed him; and notified this to the patron by public in- 
timation fixed on the doors of the church of 1. And the 


* [327. b.] 


Raſt, reſidence 2. 


[Wats. Cl. L. 12, 13. 
God 153. 3 Mod. Ent. 
ros, and fol. 352. pls 
25, poſt. ] 


6 Co. 29. b. 42. E. z. 4. 


17. Eliz. 339. b. Dy. 
192. a. 2. Ro. Abr. 


353. 190. 354. Dy. 292. 
70. 339. b. 


[Wats. CI. L. 223, 224, 
225. 3. od. Ent. 84, 
85, 86. 1 Leon. 156.] 


Raft. Patents 11. Br: 


Qua. Imp. 133. 


32. H. 8. 48. a. Mo. 
895. 


If a church be void by 
death and the ordinary 
refuſe the preſenteeofthe 
patron for illiterateneſs, 
lapſe is to be reckoned 
from the day of the 
death, and not of the 
notice. Secus, if void 
by reſignat ion or depri- 
vation, But notice af. 
fixed to the church. 


(7) Mich. 5. E. 1. rot. 100. C. B. Queen Eleanor v. the B{/hop of Lincoln, [Godolph. Rep. 


an 248. c. 22. 8 


6. ] before the king adjudged that the ſix months time ought to continue for 


half of the year, and ſhould be computed by months of the year, and not by weeks, and that 
that time ought to be computcd from the time of the death or ceſſion of thẽe parſon, an by 
rcaſon able days journeys, by which notice may come to the patron, conſideration being paid to 


the diſtance of the place. Sce the book of Record, fol. 41. | Sec 6, Co. 61, b. & poſt. 345. 


& Zvi, * 
4D2 


ſix 


[ 327-b.] Michaclmas Term, 15 & 16 Queen Elizabeth, 


doors is not ſufficient ; . . 
. ſix months pailed, no new preſentation being made; 


in anetler cu-t;, and Wherefore the ordinary made collation on account of 
cannot readily be tound, 


Ir the Archbithop of X. lapſe to WW. illocke; upon which M, brought quare impedit 


as ordinary, refuſe for . . R = 
ae which way againft the ordinary and his clerk.—Suegre whether the fix 


be traverſed, it hall be months ſhall be reckoned from the time of the death, or 
tricd oy the Archbiſhop i . | age” 
of C. And the writ ds from the time of notice given? &c. Alſo, if iſſue be 


trerito (is found ior +» + 8 | 
Ce) ld be 4; joined upon the notice, quere whether ſuch manner of 


rected to him. notice can maintain the iſſue? And if iſſue be joined 
13 el upon the ability or inability, uære whether it ſhall be 


18 Eliz. 346. b. 6. Co. tried by the Archbiſhop of C. who is primate of all Eng- 
* 2 Ro. 53), 583, Jand and metropolitan, or by the Archbiſhop of J. 
[Wats. Cl. L. 234, the ordinary of the place, and primate of England and 
235] mctropolitan in his dioceſe, or by the country? But this 
ought not to be by the country unleſs the preſentee be 

dead before the ſecond examination by H. 39 E. 3. 1. b. 

5 Co. 58. 22. H. 6. 26, 2, a.] and E. 40. E. 3. [ 25. b. pl. 32.] And by the opi- 
1 nion of the juſtices, the ſix months in the principal caſe 
2 21 22 above ſhall be reckoned from the time of the death &c, 
otherwiſe it ſhall be of a vacancy by reſignation or de- 


13. El. 293. b. 
— TOS 28 privation; for then it ſhould be from the time of notice 
3 2 * 3 Mod. &. 1 H. 7. in the term of E. [H. fol. 9. b. pl. 8.] Kot. 
5 B. 4. 3. b. 4 Co. 79. 279. And by ff prius in next Lent, the iſſue, (chat the 
[ 328. a.] ordinary did not give notice“ to the patron within ſix 
months next after the death of the laſt incumbent &c.) 
was found for the patron; and the truth of the caſe was, 
that the ordinary had refuſed a clerk preſented by M. 
before, and gave notice thereof by letters to M. himſelf 
perſon, who lived then, and after, and before, in the ſame 
county of N. where he might have well been certified of 
the ſecond refuſal without ſuch general inſtrument of in- 
[Cro. El. 1:9. 1. Leon. timation, which is the dernier reſort when the patron 
hy cannot perſonally be found in the ſame county, as ſome 
Dy. 346. F. Nat 38. b. think: and afterwards judgment was given againſt the 
archbiſhop and his clerk to be removed; and a writ to 
admit a fit perſon to the church aforeſaid was directed to 
the Archbiſhop of C. primate of all England and me- 
31 H. 6. 10. a. Dy. 194. tropolitan, and not to the Dean and Chapter of V. 
Fenn quaſi fede vacante, becauſe the Archbiſhop of T. was 
32. 4. 7. H. 4. 37. himſelf a party and found the impeditor; and by that 
writ Louth, clerk, was admitted and allowed as a fit perſon 
by the metropolitan Canterbury, notwithſtanding the re- 


fulal aforeſaid ; and this, per Curiam, notwithſtanding the 
opinion 


2 Ro, Ab. 365, 290, 
532. 


Michaelmas Term, 15 & 16 Queen Elizabeth. 


[328. a.) 


opinion of Dr. Yale &c. quære if it ſhould not be ſo done Dy. 231. 


if the Archbiſhop of C. was to offend in like manner in 


his province e contra ? 


— 
— . _ 


Mountford againſt Cateſby. 


(8) ACTION upon the caſe was brought by Mountfard 


againſt Cateſby; and the writ and count were, 
that the defendant, in conſideration of a ſum of money 
and a horſe, made a leaſe to the plaintiff for a term of 
years, and undertook &c. that the ſaid plaintiff, peace- 
ably and quietly, ſhould have and enjoy &c. during the 
term without evidtion and interruption of any perſon &c. and 
ſhewed that the father of the defendant had entered upon 
him, and ſo had interrupted him &c. And the defendant 
pleaded that he did not undertake in manner and form 
&c. and found for the plaintiff, and damages aſſeſſed &c, 
And in arreſt of judgment it was ſaid by MEA PDE, that 
the entry of the father of the defendant may be intended 
to be made by tort; which the plaintiff hath remedy to 
puniſh by treſpaſs, as upon a leaſe with warranty &c. 
that extends not but to thaſe who have a legal title of 
entry &c. But jt was not allowed; for it is an cxpreſs aſ- 
ſumption and undertaking in fact, that the plaintiff ſhall 
not be interrupted or moleſted in his poſſeſſion, but ſhall 
quietly enjoy his poſſeſſion, which ſhall be intended to be 


the chief cauſe of this contract; wherefore the plaintiff 


ſhall have judgment to recover. 


The leſſor undertakes 
to his leſſee, that he 
ſhall enjoy without the 
interruption of any per- 


ſon. If a ſtranger torti- 


ouſly enter, an action 
lies on this ſpecial aſ- 
ſumpfit. | 


[3 Leon. 43. Bro, En 
16. 8. "ly a 


3 Leon. 83, 1 Ro. Ab, 
430. Dy. 230. pl. 56. 
Owen. Vaugh. 120. 1 
Cro, 5, 6. Mod. Rep, 
101. 2. Bulſt. g5. 13, 
Jac. Cro. 383, 425. Co. 
4, 8. 1 Car. Cro. fo. 6. 
2 H. 4. 9. b. Lit. r5. 7, 
F. Nat. 145. 26. H. 8. 
3. b. 23. H. 6. 53. b. 
42. b. 2. E. 4. 15. F. 
Covenant 6, 8, 26. Hob. 
35. Co. Lit. fo. 384. a. 
See 733. 32. H. 6. 32. 
20. H. 8. 3. Dy. 30. 43. 
Hob. 35. Godb. 48. 3. 
Keb. 246, 755. 


Shep. Tovch. 163. 1. 
en. BI. 36. 3 Term 
Rep. 584. 4 Term Rep. 
617. 1 Term Rep. 671. 
Dougl. 43. Powel on 
Contracts 379. 


(3) Mel. 26. 27. EL. C. B. The condition of a bond was, © that if the obligee enjoy &c. 
« according to the indenture, without let or interruption of any man:“ and agreed by all the 
juſtices, that if he be ouſted by one who hath no right, the bond is not forfeited ; for it ſhall be 
intended of lawful lets and interruptions. And the ſame is the law by PERIAM, if ** accurde 


ing to the indenture” had been omitted. 


A leaſe for vears and the leſſor covenants that the leſſee © might or ſhould peaceably, quietly, 
and lawfully have, hold, and enjoy the premiſes without interruption of him, or any cther 


«*« perſon.” In debt brought on a bond 10 


rform theſe covenants, the plaintiff aſſigned a 


breach 5s. the entry of a ſtranger who had no right: and the opinion of COKE, and the court 


clearly for the plaintiff, Trin. 4. Jac. C. B. [4 Term Rep. 620.] 


— — Ä — — : 
Hunt's Caſe, 


(9) ONE H. receiyer-general of the revenues of the 

crown in the counties of Harwick, Leiceſter, and 

the city of Coventry, being impleaded in the Beni, came 
4D 3 


Writ of privilege out of 
the Exchequer not al- 
lowed to the receiver- 
general of the revenues 
of the crown ſued in 


CE B. 
at 


| 328. a. 


Vio. Ab. Court of Ex- 
chequer (P.) ] 

2 Ro. Ab. 159. 3 Leon. 
423. Dy. 34. pl. 10. 
Rol. Contin. 295. Ben. 
118. 


* [ 328. b.] 


Dy. 33. 287. 
2 Inſt. 5x17. 
Br. Privilefe 25, 9. E 


4. lalt caſe ruled accord 


See Inſt. 13 1. b. 
[z Com. dig. 5924 


Michaelmas Term, 14 & 15 Queen Elizabeth, 


at the exigent, and brought a writ of privilege out of the 
exchequer in theſe words, © the queen &c. to our be- 
* loved and faithful J. D. Knt. our Chief Juſtice of C. B. 
* and others his companions our Juſtices there greeting, 
« amongſt thoſe things which adorn the royal dignity that 
cc ancient cuſtom uſed in our time, and the times of our 
& predeceſſors ſo requireth of us, that from every * of our 
ce debtors our debts are to be levied and paid out of their 
goods, before that they ſatisfy their other creditors; and 
& now it is given us to underſtand that J. H. gent. and M. 
« his wife, Edmund Hunt gentleman, our receiver-general 
cc of the revenues of our crown in the counties of /Yarwick, 
& Leiceſter, and the city of Coventry, before you, by the name 
&« of E. H. late of London otherwiſe called E. H. of Lon- 
& Jon, gent. do implead, whereby the ſaid E. H. is the leſs 
able to ſatisfy us of the revenues aforeſaid, as it is ſaid 
to our damage, and the manifeſt hindrance cf the pay- 
© ment of the revenues aforeſaid, And we willing our ſaid 
«© prerogative to preſerve inviolate, and before the other 
& creditors of the ſaid E. and of all others whomſoever to 
obe ſatisfied, as is juſt, do command you, that neither the 
e plea aforeſaid, or any other plea againſt the aforeſaid E. 
H. at the ſuit of any other ye do entertain againſt the 
„ dignity and cuſtom aforeſaid ; but that ye do wholly 
© ſuperſede the plea aforeſaid, and all other pleas moved or 
to be moved before you againſt the ſaid E. H. admoniſh- 
*1ng the aforeſaid plaintiffs that they may ſue againſt the 
«aforeſaid E. H. in our exchequer, if they ſhall ſee ex- 
*pedicnt. Witneſs S. SAUNDERS, knight, at H/tminſter, 
*on the 10th day of June, in the fifteenth year of our 
© reign.” —By the red book of the Exchequer, fol. XxXV J. 
as to the prerogative aforeſaid, and by the barons Fan- 
Haube. But this writ was not allowed there (a). 


"IS 


a) In the old copy in the Middle Temple | &« 10. Elix. 275. a. | ante] 
library, there is this addition in MS, © Car 


6 duyſſoit ee ſue hors «il CAINC, con prend titel 
* matler Come 41. E. 


* Inter fora judicialia nulla poteft efſe com- 


3. Fitz. Execution 3%. | « Mannſcrpt de Cancellar.” 


TENANT 


** 


„ municattiy uf inifcruentente Cancellario Ve 


Michaelmas Term, 15 & 16 Queen Elizabeth. 


( 10) PENANT for term of auter vie made a leaſe by in- 
denture for a term of years, rendering a rent to 


him and to his executors and aſſigns. The leſſor died 
within the term, the leſſee continued in the occupation, 
and cefluy que vie is yet living. Quære whether the termor 


ſhall be adjudged occupant, or tenant by ſufferance, pay- 3 


ing the rent to the executors of his leſſor? and if he will 
not do that, what remedy at law for the executors. And 
whether the freehold ſhall be adjudged in him who hath 
the reverſion of the fee &c. But by hidden the caſe 1s 
better for the leſſee for years than above; for the leaſe in 
the beginning was made to the firſt tenant babendum to 
him, and his executors and aſſigns for the term of auter 
vie & c. and livery of ſeiſin was made accordingly, as it 


ought, See M. 38. H. 6. 4. [28. b.] 


[ 328. b.] 


Leaſe to A. his execut- 
ors and afiigns for the 
I: fe of B. and livery ac- 
cordingly. A. leaſes to 
C. for years, rendering 
rent, and dies, B. live 
ing, whether C. ſhall 
hold as cccupant ? 


Leon. 35. {ſeems 
S. C.] Dy. 32 1. pl. 22. 2 
Rol. Ab. 151. B. N. C. 
91. 2 Keb. 251. R. 55. 
3 Keb. 498. 1 Co. 104. 
9. H. 6. 43. 32. E. 3, 
det. 9. Lit. 168. 2 Cro. 
200. 5 Co. 13. a. 


[See Co. Lit. 41. b. and 
Mr. Hargrave's notes. 
Shep. Touch. 104. and 
note (3; there. 4 Term 
Rep. 229. 3 Com, dig, 
246.] 


(10) Eaſt. 32. El. C. B. [Cro. Eliz. 182.] by PERIA and ANDERSON, that if leſſee pur 
auter vie make a leaſe for years to commence after his death, that prevents the occupancy. 

If leſſec per auter vie make a leaſe for years rendering rent, and the leſſec for years make a 
leaſe at will, and leſſee per auter wie dic, now the leflee at will is occupant, and ſhall have 
the rent of the leſſee for years as ancidental to his reverſion ; and the entry of the leſſee for years 


is lawful. M. 10. Jac. this caſe was adjudged. [ 2 Bulſt. 11.) 


— —— 


(11) A TERMOR deviſed his term to his ſon (being 

of the age of eighteen years) when he comes to 
his full age, and in the mean time he willed that his wife 
ſhould have the occupation and profits thereof; and after- 
wards made his wife his executrix, and died, The wife 
proved the will, and entered, and afterwards aliencd the 
whole term. And afterwards the ſon came to his full 
age. Quære what remedy he hath for his term? for the 


judges differed in opinion. [Lide ante fol.] 74. pl. 18. 


— . —— 
*The Dean and Chapter of Glouceſter's Caſe. 


(12) PHE Dean and Chapter of Glouceſter made a leaſe 


of a great wood, called Byrwood, reſerving a rent; 
and for default of payment a re-entry, The rent was 
arrear; and they by their attorney, authorized by their 


* 


Deviſe of a term to A. 
when of age, and in the 
mean time the occupa- 
tion and profits to the 
eXCecutrix; if the aliene 
the term what remedy 
A. hath—gz. 


[That he may enter ſee 
Plow. 539. b. &c.] 


28 H. 8. 7. Plow. 519, 
544- Dy. 355. b. 


* | 329.2. ] 


If a leaſe be made of a 
wood only, demand of 
the rent mult be made 
at the moii open and 
notorious place in the 
wood. 


36. Elia. A man leaſed two barns rendering rent, with condition &c. the leſſee at the day 
tendered the rent at one barn, and the leſſor demanded at the other; the leſſor may not enter, 


{ Poph. 58. See 4 Bac. Ab. 359.] 
4D4 


Common. 


[329-2] 
Co. Lit. fo. 202. 


[4 Bac. Ab. 353, 359-] 


13 H. 7. 17. Dy. 102. 
1 E. Fl. 5. Noy. 16. 


20 H. 6. 31. a. 21. E. 


4. 41. a. 47. E. 3. 12. 


24. 49. E. 3. 14. 22. H. 
6. 57. 2. H. 7. 8. Iſſues 


joyning Br. 91. 


[Gilb. on rents 73—90. 
But now ſee 4 Geo. 2. 
c. 28.92] 


Dy. 18. 4. Co. 73. con- 


tra. 


— — 


—_— _ Ee CCC ES 


Bond to pay an annual 
ſum tor fix years for the 
education of B. In debt, 
the plaintiff need not 
aycr the lite of B. and if 
B. were dead, the pay- 
ment muſt continue for 
fix years. 


21 Aff. 19.21, E. 3. 11. 


Dy. 59. 
24 H. 8. B. go. 


7 Co. 10. 11. 


Michaelmas Term, 15 & 16 Queen Elizabeth; 


common ſeal, demanded the rent at an open place in the 
wood, 3. a common highway; and the leſſee was ready to 
pay the rent at another place in the wood. And great 
contention and variance was between the Serjeants at the 
bar about the pleading of it; and whether the traverſe 
ſhould be taken to the demand, or to the readineſs to pay 
the rent? And at length by the advice of the juſtices, the 
iſſue was joined upon the demand in the ſaid open place 
within the wood, And for this caſe a like precedent was 
ſearched and ſeen of Eaſter 4 & 5 P. & M. rot. 641, 
| Bendl. 59. 3. Leon. 4. 1. And. 27.] for an entry for non- 
payment of rent in lands in Cornwall, leaſed hy the Biſhop 
of E. and confirmed by the Chapter; but the rent was re- 
ſerved and payable at the city of E. without limiting any 
place certain, aud the demand of the rent was alleged by 
the biſhop to be made at the palace of the biſhop in the 
city of E. And that no one came thither to pay &c, 
and the leſſee alleged a readineſs to pay the rent at the 
great and common gate of the palace aforeſaid, And 
iſſue was joined upon that point, and not upon the de- 
mand. And the iſſue found for the lefſee and againſt 
the biſhop, who by his ſervant made the demand of the 
rent 1n the hall of the palace only, And this by the ad- 
vice of Prideaux ſerjeant, as they ſay.— But the demand 
in that caſe was not material, by the opinion of the juſ- 
tices in the time of E. 6. in Bridewel/*s caſe, [ Plow, 69. b. 
ante 68. a. b.] therefore the caſe above differs &c, 


— —— —————— — 


(13) AN award was made between two, of divers things 
in controverſy between them; and, amongſt 
other things, one article was, that one party ſhould have 
annually for the ſpace of ſix years then next enſuing, 
205, towards the keeping and honeſt education of A. B. 
—And to perform that, the party who fhould pay the 205. 
was bound in twenty marks in a bond, upon condition in 
the ſame bond that if he perform the award, then &. 
and the party brought debt and affigned in the count de- 
fault in the payment of the 20s. in the fourth year of the 
fix years, whereby an action accrued for the twenty 
marks, without ſaying that A. B. was in full life. And for 
this cauſe the defendant demurred in law upon the count. 
And, without any ſolemn argument, the opinion of the 
Court 


Michaelmas Term, 15 & 16 Queen Elizabeth. [ 329. a. ] 


Court was, that the count was good enough without alleg- 1 


ing the life of A, B. for that ſhould come from the other Co. 60. b. Com. dig. 
Pleader 7 81.) 5 Term 


Gde, But admitting that he was dead before the fourth Rep. 84. 

year of the fix years, ſtill the payment of the 20s, ſhould 35. H. 6. 80. 36. H. 8. 
. . . . k 39. 3. E. 3. 12. BY. 

not ceaſe during the ſix years, which is a time certain, Conditions 106. 37, H. 

and is a duty to the party himſelf towards the finding of © 5% *: 

A. B. &c. and afterwards in the ſame term judgment was 


given for the plaintiff, 


— — . .... — —U— 


3 2 


WRIT of falſe Judgment was brought on a Os « noufult In Falls 
judgment given in the county court upon a judgment, the record 
. . ; ſhall not be remanded ; 
plaint affirmed there in an action upon the caſe for an but a ſcire facias iſſue 
oſſumpſit to the damage of 39s. and coſts 10s. And to He blew. bio 
delay the execution of the cofts and damages the writ 

was brought ; and the record was removed, and the writ M6 36-13 E. 4 
ſerved, and the plaintiff was nonſuited ; whereupon the 4. a. 8. Eliz. 245. a. 


: 8 B. Faux judgment 15. 
defendant prayed a ſcire facias againſt the plaintiff“ to 21 Hl. 6. l 3 U. 5 


have execution. And by good adviſement the writ was "Pg 3 
granted, for otherwiſe he ſhall not have any writ judicial see La. Hates note (d) 
to have execution; for the record ſhall not be remanded * Fi N. B. 39, 49] 
to another county court &c. See the like 20 & 21. H. 6. *[ 329+ b. 
[18, pl. 11 & 34 pl. 22.] But there was a new writ of 

falſe judgment directed to the juſtices of the bench quod 

coram refſide!r, and error upon that aſſigned in ſtay of A 

execution upon the ſcire facias, And the court would ad- 


viſe &c. 


(14) A 


— . —— — 

(15) NE holdeth the half of a knight's fee, called Ba- 

24 Es p He who holds by the 

con's, in London, of the heirs of Mauntſichet, who moiety of a kvight's 
held over of the king; quere what manner of tenure that hold by 3 
ſhall be intended? And it was holden, that it ſhall be ualefs found otherwile. 
intended a tenure by knight-ſervice s. the ſervice of the 
moiety of a knights fee, if no other tenure be expreſſly 
5 : 1 

made and found. See of a knight's fee in the writ de |, A5. ws. 


S:utagio babendo in Fitz, Natura brevium | 189. | 


— 


— — — — — _ — — — 
(16) F the defendant in aplea real, or perſonal, or in intru- 6 


ſion in the exchequer touching land, convey to him- deviſee of the entire 
; land, need not ſhew it 


ſelf an eſtate of the entire land by the deviſe of a man by to be of focage tenure. 


his 


(16) Ex. ar. Elz. reſolved between Samplon and Sampton. [Cro, Eliz. 667.] The 
avowant juſtified under a deviſe of a rent- charge out of the land, but did not ſhew that it was 
holden in ſocage; therefore bad, fer Catia: Mich. 


329. b.] Michaelmas Term, 15 & 16 Queen Elizabeth. 


Dy. 143. pl. 53. his laſt will in writing, being ſeiſed thereof in fee at the 

290 1. 7. 55 6 Flew. time of the will made; and do not ſhew the tenure to be 

trary ſee ante fo, 50. b. by ſocage in his plea; and the plaintiff upon the plea 

* frog G3 7 demur in law,—9-ere, if it be of neceſſity that the court 

Garter Se key 45. muſt intend the tenure other than ſocage s. to be tenure 

as 8 9% (P) of chivalry? And it ſeemed to WHID DON, BEnDLows, 

roughout,and 12 Car. . 

2. c. 24.) and DYER, at table, that the general pleading above, with. 
out ſhewing the tenure in ſocage, is good enough: and the 
tenure ſhould be intended by the court to be ſocage, which 
is the greater part of the tenures of the kingdom. And if 
he who hach demurred think himſelf aggrieved by the 
deviſe of the whole, he, to ſave the third part, ought to 
plead it to be tenure by knight-ſervice, if there be any; 
otherwiſe the court (which is indifferent, and to whom 
the law is as well known as it was to the deviſor of tne 
entirety), ſhall intend the deviſe and will of the whole 
good: for that is the law by the ftatutes of 32 & 34 H, 
8. [o. 1, & 5. ] if the truth be ſo. Yet the uſual pleading 
is and hath been fince the ſaid ſtatutes as the moſt clear 
and certain pleading, to ſhew the tenure in certain. And 
SAUNDERS, chief baron, held ſtrongly that he is of neceſ- 


lity to plead it at this day. 


Mich. 31 & 32 El. 2012. C. B. [Mo. 279. 1 And. 246.] Battery v. Travillian in ſecond 


deliverance, By all the Court, that the land ſhall not be intended to be ſocage rather than chi- 
valry ; and denied this caſe. 


In the time of Elix. frequently adjudged and ruled according to the opinion of SAUNDERS, 


— — — me — 


Dame Baſkervill's Caſe. 


Galen pve uſe in tail, (17) CE STUY que uſe in tail, remainder to another in 
ture the ſtatute © b . 
Uſes, od > blade tail, the remainder of the uſe expectant in 
to himſelf, remainder .; . . 
a Lg his wite himſef in fee, in Odlober, before the fourth day of 
in tail, and after the Frhruary, in the twenty-ſeventh year of Hen. 8. made a 
flatute dicd; the ſon is : 4 | 
not remitted, nor can feoffment in fee to the uſe of himſelf for life, and after 
he feoftce — 0 is : OE . 
on agen yrs Fs ter his deceaſe to the uſe of his eldeſt ſon (being heir in tail) 
[z2 Vin. 277. pl. 46. in and of his wife for their lives; and after their deceaſe to 
018. 0 . 
5 83 the uſe of their heirs on her body begotten, and for de- 
b. Hob. 256. 345. Plo, fault of ſuch iſſue, to the uſe of the right heirs of the 
. b L _ . 
e feoffor. Then the ſtatute * of 27 H. 8. [c. 10. ] is made. 


* I 22 ö . . . 
330. a. The father died, the ſon and his wife enter, and are 
ſeiſed of the eſtate tail, executed by the ſtatute, Whe- 
ther 


Mi 
ther he 
may C. 
his Wi 
cordin 
the op 
the fe 
two C: 
is leg 
feoffe. 
the fe 
eſtate 
and h 
act, a 
canno 
nion 
the n 


the ſa 


(8) 


come 
cipiati 
yet o 
« de 
mw” 
the d 


& ww &t; Aa 
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ther he being ſo ſeiſed and his wife, living the feoffors, 
may enter upon him to diveſt the poſlefſhon of him and 
his wiie, and to revive the uſe to him and his iſſues, ac- 
cording to the ancient entail, or not? And it ſeems by 
the opinion of DyER and Manwoop, that the entry of 
the feoffees to revive the former uſe 1s not lawful, for 
two cauſes ;—firſt, becauſe the fee ſimple of the uſe above 
is legally departed with, and thereof the right of the 
feoffees bound by the ſtatute of R. 3. [anno 1. c. 1. ]; then 
the feoffees by their entry cannot have their former 
eſtate, 3. fee ſimple &c. The other cauſe is, that the ſon 
and heir cannot have any other eftate contrary to his own 
act, and contrary to the ſtatute of 27 H. 8. therefore he 
cannot be remitted to the ancient uſe &, And this opi- 
nion was reported in the chancery by the ſaid juſtices in 
the next Faſter, and CATLYN and SAUNDERS were of 
the ſame opinion, 


— — . —— — 


1890 IN debt the defendant waged his law; and at the 

day in the other Term to make his law, he did not 
come, nor was any (a) eſſoin caſt for him, but a ne re- 
cipiatur aliquod efJonium was entered on the eſſoin roll; and 
yet on the plea roll there was entered, © at which day the 
& defendant cauſed himſelf to be eſſoĩned de malo veniendi 
&c,” and day given over to another Term; at which day 


330. a.] 
Dy. 89. 


1 Co. 126. a. 128. b. 
Co. Lit. 18. a. 348. b. 
Dy. 274. pl. 39. Plow. 
350. 

[See ante 58. a. pl. 4] 


7 E. 6. 88. b. Hob. 2 56. 
34. H. 8. Br. remitter 


49- | 


Dy. 54, 77 166. b. 28. 
H. 8. 40 6 


[Com. dig. Remitter 


(C. 6.) ] 


e **. ( —— 


— * 


Though the eſſoin be 
entered on the plea roll, 
want of it on the roll of 
eſſoins is error. So of 
a warrant of attorn 
not entered on the roll 
of warrants of attorney, 
But it is not ſo of ad- 
mĩſſions of guardian or 
prochein ami, 


the defendant failed of his law; wherefore the plaintiff R. 363. Rol. Contin. 


had judgment to recover: and afterwards the defendant 


brought a writ of error. And before any error aſſigned, 
or ſcire facias to hear the errors awarded, he (craftily, 
well knowing that no warrant of effoin was entered on 


the roll of eſſoins, and to prevent his adverſary leſt he 


ſhould cauſe an effoin to be entered upon the eſſoin roll 
of that term, by which means the error would have been 
rectified), alleged diminution of the record in this point, 
and prayed a certiorari in B. R. directed to the Chief Juſ- 
tice of the Bench, commanding, that having ſearched the 
roll of effoins of the term and year &, he ſhould certify, 
whether it have any ſuch eſſoin &c. or not; and if he 


31 


186. Godb. 408. 


13 H. 4. Tenor 91. Is 
Keb. 400. 


7 E. 4 25. b. 


— 


8 


— —„V 


(aj In Argent v. the Dean and Chapter 
of St. Paul's, B. R. E. 23. Geo. 2. cited by 


that no effoin could be caſt in perſonal actions. 
But fee 2 Wilf. 164. and the caſe of 2 Term 


BULLER, J. in 2 Term Rep, 16. it was held | Rep. 16. was of ſuch eſſoin. 


ſhall 


... Ro 


- 


— — 
— — — — 


330. a.] 


[Ante 223, pl. 27.] 

13 Error 91. 4 Hl. 7. 
7.8. E. 4. 18. 4 E. 4.27. 
[3 Com. dig. 321.] 

Dy. 180. 225. a. 262. 


pl. 5. 7. Eliz. 231. a. 
Pl. 229. 


[Vide ante 262. b. pl. 
33. note (a).] 
4 C0. 53, 54. 


[ 330. b.] 


Avowry for fealty and 
fuit of court alleging 
cin by fealty, rent, 
and ſuit, propt of ſeiſin 
by rent only will not 
ſupport an iſſue on the 
hole ſeiſin traverſed, 
Whether the lord avow- 
ing for ſervices muſt al - 
Jege ſciſin within fifty 
years, and the tenant 
traverſcd that he was 
ſeiſcd after the limita- 
tion? ure. 


Dy. 32. pl. 7. 260. pL 
22, Co. 4 9. a. 9. Co. 
33. 1 Mar. Br, Avow- 
oy -109-- ni 'v 
Cro. 83. Raft. Limita- 
tions 3, | 


[See Cro, El. 799. 
and Com. dig. Plearter 
(23K. 15, ko 94 G. 3. 
c. 19. & 22% and of vari- 
ances in evidence. Sce 
Cowp. 766. Doug. 666. 
1 Term Rep. 237. 3 
Term Rep, 643. 4 
Term Rep. 858. 1 H. 
Bl. 162. 283 } 


Michaelmas Term, 15 & 16 Queen Elizabeth, 


ſhall certify that it has no eſſoin &c. according to the 


truth, then after that his adverſary will not have any ad. 
vantage by the alleging of diminution in that point, al- 
though in the mean time he have cauſed an effoin to be 
put on and entered in the roll of eſſoins oi.that term. 
And ſo note, the judgment is reverſable for this want of 
an eſſoin, although the court have recorded an effoin by 
the plea roll, The ſame 1s the law of a warrant of at. 
torney, not entered on the rolls of warrants of attorney, 
made by the clerk of the warrants, It is other of an 
admiſſion of a guardian or prochein ami, which «© the act 
of the court only, without any “ ſuch a one puts ia his 
& place ſuch a one &c. And afterwards the judgment 
above was reverſed for the error above, upon ſuch certi- 
ficate as above. 


E ˙ 


(99 replevin, the conuſance was made as bailiff of 


J. R. lord of the manor of H. in the county afore- 
ſaid, ſuppoſing that the land where &c. was holden of 
the ſaid J. as of the ſaid manor by fealty and rent of 
214, and ſuit of court; and alleged ſeifin of all the ſaid 
ſervices within fifty years &c. and for fealty and fuit of 
court not done, the conuſance was made as in lands holden 
of the aforeſaid J. R. in form aforeſaid, and within his 
fee &, And the plaintiff conveyed to himſelf the land 
from him by whoſe hands the ſeiſin was alleged, ſaying, 
that he held it by fealty, 124, and ſuit for all ſervices, 
and traverſed the ſeiſin of fealty, rendering of 214, and 
ſuit of court by an abſue hoc, &c. And the defendant, as 
before, maintained the ſeiſin upon which they were at 
iſſue. And the jury, at ni prius in Augu/t laſt paſt, found 
the ſeifin of the rent of 21d. prout &c. and aſſeſſed da- 
mages for that; but of the reſidue of the ſervices he was 
not ſeiſed &c. And upon this verdi@ no judgment ſhall be 
given, PER CUR1AM, becauſe all the things comprized in 


(19) Hil. 35. EI. C. B. Avowry was made, for that the plaintiff held of him, B. Acre by 


22d rent, and for that in arrear. 


The plaintiff ſaid that he held that acre and three others by 


12d. rent; and the avowant ſaid, that he held that one, without this &c. and it was found thi 
he held that one and two cthers, and FER CURIAM, the avowant ſhall recover, for the ſubſtance 
is found. And W ALMSLEY put a difference when the matter in ifſue and the matter found is tie 
{ubſtance of the action, and when matter collateral as the ſeiſin is here. | ; 
Note well the diverſity, and note there that the plea is in the affirmative, and all is not es it 


affirms, but the negative of che other party is found trus. 


the 


the tr: 
affirm! 
ſeiſin 
by rer 
H. 8. 
ſeiſin 


« [im 


al- 


4 
5 
˖ 
| 
; 
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the traverſe by the ab/que bec are not found for the party 
affirmatively. And quere whether he ought to allege 
ſeiſin of the ſervices aforeſaid after or within fifty years, 
by reaſon of the ſtatute of Limitations in the 32 year of 
H. 8. [c. 2.], and alſo of this form of traverſe to the 
ſeiſin; for in precedents the iſſue was “ not ſeiſed ſince the 


« limitation,” 


— 
** — 
— —üͤ— 


Clache's Caſe. 


* 


(20) FDWARD CLACHE, being ſeiſed in fee of two 

meſſuages of ſocage tenure, one of the annual 
value of 245. the other of 36s. had ifſue one ſon, named 
Henry, and two daughters g. Aiice and Thomaſin, by three 
ſeveral venters; and I. had iſſue two daughters, and 
died, living the father. Edward Clache, by his laſt will, 
gave the meſſuage of 245. © to his daughter Alice, to have 
« to her and to her heirs for ever. And the other meſ- 
&« ſuage, called his great and principal meſſuage, he gave 
ce to Thomaſin his youngeſt daughter, being then of the 
« age of eight years, to her and to her heirs for ever; 
« and if ſhe died before the age of 16 years, Alice then 
« living, then he willed that his daughter Alice ſhould 


have and enjoy the ſaid principal meſſuage to her and 


« to her heirs for ever; and if Alice ſhould die, having no 
ce iſſue, Thoma/en living, then he willed that T. ſhould 
cc have and enjoy the ſhare of A. to her and to her heirs 
ce for ever; and if both his ſaid daughters . and T. 
© ſhould die, having no iſſue, then he willed and be- 
& queathed all his ſaid meſſuages to the two daughters of 


330. b.] 


[See 9. Co. 34. b. 35. a] 


— 1 
„ 2 


Eaſt. 14 Eliz. rot. 340. 


A. deviſes land“ to B 
*© and her heirs for 
« ever, and other lands 
© to C. and her heirs ; 
„ but if C. die before 
« 16, living B. her part 
% to B. and her heirs; 
4% and if B. die, living 
« C. her part to C. and 
« her heirs; but if both 
« die, having no iſſue, 
% then to D.“ Holden 
that theſe are eſtates 
tail, and not conditional 
fees, and that B. and C. 
do not take croſs re- 
mainders ; for no impli- 
cation will make a croſs 
remainder where there 
is a ſpecial limitation by 
the teſtator himſelf. 


Bendl. 42. 2 Cro. 656. 
59. 2 Keb. 193, 196, 
262. 2 Ern.“ 77. 2 Leon - 
62. 3 Leon. 117. 2 
Leon. 42. 3 Leon. 167. 
19 H. 8. 4. 

3 Bulſt. 195. Pal. 131. 
2 Ro. Rep. 196. Vaug, 
267, 271, 259« 


« H. Clache, to them and to their heirs for ever; and if 2 Buls, 180, 253. 


© they ſhould both die, having no iſſue, then he gave 
&« all to a ſtranger in fee, provided always that if A. his 
& eldeſt daughter, do marry I. H. then he wills and be- 
« queaths all her part to Thoma/in, and to her heirs for ever; 
“ provided alſo, that if Thomajin die, having * no chil- 
« dren, then he willeth al the premiſes to the ſaid two 
© daughters of H. Clache; and if they die, having no 
child, then it to remain to the ſaid ſtranger as is above- 
© ſaid.” FE, Clache died; Alice refufed J. H. and took to 
huſband G. and entered into her legacy: Thomaſin, her 
liter, aſter ſhe had accompliſhed the age of ſixtcen ycars 

died, 


x Reb. 30, 531. 


331. a. ] 
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died, having no iſſue, Whether Alice or the two daugh. 


ters of H, C. ſhall enjoy the principal meſſuage which 


Thomaſin had, quære. And in the next term the caſe was 


argued at the bar and bench, and holden by three s, 
Mounson, Manwoop, and DYER, that Alice, the wife 
of the plaintiff, had no right to that principal meſſuage 
called Malgates, but the two daughters of H. C. who 
were heirs to the deviſor, have right; for it appears by 
Dy. 171. a. 303, zog. the caſe that the deviſor had more affection for The- 
3 2 * 00 maſin, the youngeſt daughter, than for the eldeſt; and 
. Rew the deviſor never intended that the principal houſe 
ti) © 05 Lit „s. b. ſhould go to Alice unleſs Thomaſin had died within the 
lb. Devites 59. 80.1 age of ſixteen years; and no implication of any croſz- 
2 Dy. zog. a. remainders can ſerve when an expreſs and ſpecial gift 
354- & 3 Mar. 122. 2. and limitation is made by the deviſor himſelf, And by 
ow. 341. 1 Ro. Abr. 5 : : 
$35, 9. Mo. 362. the opinion of DyxER here is no entail to any of the 
[See Sir T. Jones 173. daughters, but each hath a fee ſimple conditional upon a 
1 P. Wms. 23. Cowp. ; 6 as 
224, 479, B33, Dougl. ſubſequent contingency; but the other three juſtices 
7 © Toda ls: 9 thought the contrary, See the like poſtea, fol. | 333. b. 
* pl. 29.] 


2 Ro. Rep. 218. 


Hilary Term, 


16 Queen Elizabeth. 


132 — 


Mich. 15. 16. Eliz. rot. 
1806. Wheatley. 


Hunks againft Alborough. 


Ae Cat) MAN, after divers legacics made of his goods, 


ment of his debts and g . 
nected, ihe coils ts by his laſt will and teſtament, gave and be- 


his evifc, to di ſp- e tor . . 
2 wy ' 2 75 queathed to his wife the reſidue &c. by theſe words, 5. 


makes her executrix. The reſidue of all my goods I give and bequeath to Frances my 


3 _ e wife, whom I make my full and whole executrix of this my laſt 
1 219.] 5 will, to diſpoſe for the wealth of my ſoul, and to pay my debts 
"=p" ety 23 Sc. and died: the wife proved the will, and paid all 


Bendloſe 43. Wentw. the legacics and debts; and after that ſhe took another 
huſband, who made his executors, and died poſſeſſed of 
the 


12. Dy. 367. pl. 39. 
Plow. 543. b. 


the ſaic 
the EXE 
in detii 
who ple 
law, an 
by Me. 
ſendant 
chance 
opinion 
the leg; 
at her | 
ſoul of 
office © 
void Ar 
E. 4. f 
pl. 10. 
execut 
pl. 3] 
band, 

not th 
not m 
6 H. 7 
gave a 
and les 
his ow 
Was gi 


(22) 


Bucks, 
the ſa! 
long) 
reign, 
nance! 
name 
lands 6 
the ſai 
pariſh 
And 
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the ſaid goods, the reſidue &c, Whether the wife or 
the executors ſhall have and enjoy the ſaid reſidue, quære 
in detinue brought by the wife againſt the executors, 
who pleaded the caſe above. The plaintiff demurred in 
law, and in next Eaſter the caſe was argued at the bar, 
by Meade for the plaintiff, and I ies for the de- 
fendant, in the abſence of Mounsow (who was in the 
chancery for a cauſe of his own againſt A/cough), But the 
opinion of all the juſtices was for the plaintiff, becauſe 


the legacy to the wife is not to her own uſe to diſpoſe of 7 


at her pleaſure or diſcretion, but for the welfare of the 
ſoul of the teſtator, and to pay his debts, which 1s the 
office of an executor to do; ſo the words in the * legacy 
void and ſuperfluous.—See accordingly, in treſpaſs E. 21. 
E. 4. fol. 30. [6. a. pl. 15.] by BRIAN & 7 H. 4. [| 13. b. 
pl. 10.] in detinue of a legacy. delivered by a feme covert, 
executrix of her firſt huſband z and M. 21 H. 7. [ 29. b. 
pl. 3.] by FinEvux, the wife, executrix of the firſt huſ- 
band, ſhall have the goods of the firſt huſband, and 
not the executors of the ſecond huſband, if he do 
not make a gift of them in his life-time &, And ſee 
b H. 7. fol. 6. [ 5. a. pl. 5.] in treſpaſs, where the teſtator 
gave and bequeathed to one of the executors (the debts 
and legacies all paid) the reſidue of his goods to have to 
his own uſe, and good to him only. And ſo judgment 
was given for the plaintiff, 


— .. —— 


Somers againſt Stanton. 


(707K ING H. 8. being ſeiſed of a grange called S. in 
the pariſh of Great Brichbill, in the county of 

Bucks, (to which divers lands and tenements as well in 
the ſaid pariſh as in another pariſh of the ſaid county be- 
long) by his letters patent, made in the 33d year of his 
reign, gave and granted the ſaid grange with the appurte- 
nances in the ſaid pariſh, and divers particulars expreſlly 
named in the ſaid pariſh, with a general clauſe of all other 
lands and tenements in the pariſh of Great Brickhil aforeſaid, to 
the ſaid grange belonging, not making mention of the other 
pariſh, and yet reſerving the tenth of all, as it were rent. 
And the particular of the auditor in the general clauſe of 
all 


[ 337. 8. ] 


29% H. 8. 22. 4. 21; 
4. 41. b. 28. H. 8. 7. 4. 


Plow. 348, $45. 4 Co. 
73. b. 3 Cro. 347. R. 
_ Went. 365. 16 H. 


Lt Br. Ch. Caf. 135] 
Dy. 7. 


* | 331. b.] 


10 E. 4. 9. Br. Execut. 
114. a 


28 H. 7. 5.8. 


28 H. 8. pl. 5. contr. 


The ſtatute 34 H. 8. e. 
21. of Miſnomer in the 
king's letters patent does 


not aid Non- noſmer. 


2 Co. 34. b. 


6 E. 6. 77. b. 7 H. 
4t. a. 6 E. 4. 6. 


Hob. tir, 


ilary Term, 16 Queen Flizabeth; 
all other lands and tenements &c. was, to the ſaid grange ag. 


331. b.] 


pertaining, without any reſtraint of pariſh, or naming of 


any pariſh &c. Whether the patentee may have the lands 
1n the other pariſh by the ſtatute of Miſnomer &c. in the 
34 year of H. 8. c. 21? was the queſtion between Somers 
and Stanton. And the opinion of divers was, that no- 
thing in the other pariſh paſſed ; for the ſtatute does not 
aid Non-noſmer &c. and according to that Somers had 
L. 300 for the title and arrears by the award of WALTER 
MiLDMAY, Knight, Chancellor of the Exchequer, and of me 
James Dyes. 


Raft. Patents 12. 


2 Co. 34. b. 


- — — . —— — 
— 


The conuſor of a ſtatute (23) A Conuſor of a ſtatute ſtaple ſeiſed in fee of lands 
enfroffed of his lands 


A. Þ. and C: frverally 5 in the counties of Somerſet and Dorſet, enfeoffed 
7 is ſued agaiit ſeverally A. and B. of the lands in the county of S., and 


alone; ina audit4 


querel”, to have B. con- C. of the lands in the county of D. The conuſee ſued 


tributory, he cannot K F | 
plead to the ſcire facias execution in the county of S. only, and the lands of 4, 


* walter * — are extended and delivered; and the ſheriff returned upon 


ſuc his audit guereli. the extent that thoſe were all the lands &c. which the 


4h = 103- Nota. 3 conuſor had in his bailiwick on the day of the recogniz- 


ance &c. and that no other or more lands or tene- 


ments &c, And A, aggrieved by this execution againſt 
him only, ſued an auditd quereld in the chancery, and 
had a /cire factas returned into the county of D. to have 
C. contributary &, And C. came, and pleaded this 
omiſſion of the lands in the poſſeſſion of B. in the county 
776 Executions 115, of S. in abatement of the writ; and thereupon was a de- 
* [ 332. a. murrer in law, And by the opinion of divers juſtices it 

| is (a) no plea, for the plaintiff * is not bound perempto- 

rily to take notice at his peril of all the terre-tenants and 


Jo. 90. 2 Bulſt. 14. 


(23) In /cire facias againſt the heir and terre-tenants, the ſheriff returned I. S. terre-tenant, 
who pleaded jointenancy with two others, and holden good; and there it is ſaid that the 
tenant returned upon the /e re factas ſhall gever have auditd quereli, where he may plead 


jointenancy, or ſhew other lands to be liable upon the /crre facias H. 39. Eliz. in chancery Me. 
Rep. 63, 64. [ 524] &c. Cler's caſe. | 


» ESTES” 
— 2 n * 5 


(a) And bv 16 & 17 Car. 2. c. 5. H 2. | medy for contribution againſt ſach perſon &c. 


It is enacted, that when any judgment, ſta- 
tute, or recognizance ſhall be extended, the 
ſame ſhall not be avoided or delaved by occa- 
Hon that any part of the lands or tenements 
exrendible, are or ſhall be omitted out of ſuch 
extent, ſaving always to the party &c. his re- 


whoſe lands &c. are omitted. But by $ 4- 
th's extends only to ſuch ſtatutes as are for 
payment of monies, and to ſuch extent as ſhall 
be within twenty years after the ſtatute, re- 
cognizance, or judgment, had and obtained- 


lands 


Hilary Term, 16 Queen Elizabeth, [ 332: a.] 
jands which are liable to this ſtatute, but of his own &c. 

And the defendant here may well proſecute his auditd que- 13. 16 H. 5. 22. 6. b. 
relã to have contribution alſo of the other terre-tenants 2 2 Mt ay > 
xc. And ſo the report was made in the Chancery by 527 

DyzR and MAanwoop, Juflices, in the next Eaffter Term. 

—See the like in the following caſe, 


1•— 


* . b = = i | | of - -. n 0 fy 


(24) PHE conuſor of a ſtatute merchant enfcoffed ſe- Aud querel! upon 8 
. | | ; / ſtatute merchant ſhall 
verally divers perſons of his lands and tene- be directed to the juſ- 


. | tices of C. B. but on a 
ments. The conuſee led eien againft one of them {ute Fable it ſhall be 
only, he ſhall have auditd querela againſt the conuſee for do the Chancellor. 


this omĩſſion of the other terre-tenants chargeable, to make [But ſee] 1 Leon. 140, 
141. 304 [aud Cro. EL 


them contributory to an equal and common execution: 208. 1 And. 227. Gilb. 


and the writ ſhall be directed to the Juſtices of the Bench 1 Br vs 545 = 


that, auditd quereia of the party grieved, and having called 9 H. 4. 140. Regiſter 
before them thoſe who ſhould be called, they ſhall make mag ig wig. 
due and ſpeedy completion of juſtice. See the form of "x 2 Fay 5 2 ” 
the writ thereof in the Reg:/er, fol. 149; and for the caſe Audita querela 38. 2 


ſee 45 E. 3. [ 17. b. pl. .] and Fitz. tit, Execution 127. 1 . Ag. RM 
and 13 H. 7. fol. 22. But of ſtatute ſtaple the ſuit ſhall F. Nat. 131. b. 

be made in the Chancery by audir4 querela directed to the 

Chancellor or Keeper of the Seal &c. or by ct. fa. di- 3 Co. 14. b. 6 Co, 14. 
rected to the ſheriff &c. quod ſit Wc, quare tenementa extenſa 8 ; 


una cum proficuis medio tempore perceptis reſe/tr, Wc 


4E Eafter 


Eaſter Term, 


I 6 Queen Elizabeth, 


[ 332. a.] 


Saunders and Browne's Caſe. 


A wife coofpiring with (25) HE wife with the ſervant conſpires the death of 


INN | the huſband, and appoints time and place: 


killed in her abſence by and the huſband 1s killed by the ſervant accordingly, in 
the ſervant, is guilty ot R 3 5 
petit treaſon. Seu of the abſence of the wife. This is petty treaſon in both, 


enter ; ; ; 25 
— 2 8 notwithſtanding the wife was not preſent, by the opinion 


2 Inſt. 20. Fulb. 48. a. of divers Juſtices: otherwiſe, if it had not been the ſer- 
f. . * M - * 
8 67. 187. vant, but a ſtranger; as in the caſe of the murder of 


Br. Treaſon 16. 40 Aſſ. 2323 
n Saunders, of London, by Browne, who was principal, by 
254. a, Dy. 103. the procurement of the wife of Saunders, acceſſary; for 


. n ſhe was not burnt a) but hanged, becauſe Browne was 


445] not a traitor, but a murderer &c. 


—_— ä —_— 


_— 


4a By 30. G. 3. c. 48. the puniſhment of burning women is changed to hanging. 


ti. ill. 1 Ahead ne 
— 
1 8 
ꝶ6;—ᷓ—— oma 
— — 


Mich. 14. 15. EL rot. 
2142. 


Waſte, for ten oaks, (26) 


| AS TE was affigned in ten oaks, in eighty acres 
plea, ** that defendant 
cut down three to mae 


of land, ſparſim creſcentes; the defendant, as to 
hich he did make * @* . 
3 Tis the aroma three, juſtified the cutting them down, and made ſix poſts, 


% divide eparatia and fixed them in the ſaid tenements to divide the ſeparate 
clavia there,“ but did 


not allege the number cloſes there &c. without exprefling the number of the cloſes, 
of cloſes, or that they 


had uſed to be divided, but only in three fields &c. and without alleging a pre- 


or that all the three inte : * . 2 
A- ſcription of old times for ſuch kind of incloſure, and 


to the refidue © that without alleging that the three * trees were all employed 
they were dry, bolloau, 


and rotten at the tops nat in the fix poſts; and alſo he did not allege in fact that 
Ceing ede . they were employed, 3. “ that the cloſes were ſeparated ;” 
ficient jullif cation. and poſts only fixed in the earth do not make a ſepara- 
1 is C, tion of an incloſure, wherefore*&c, And as to the re- 
Bend. ſo. 42+ 1 Inft, ſidue, he ſaid that they were dry, hollow, and rotten at 
$4: b. P 37. Pl. 44. the tops, not being ſufficient timber for building &c. and 


71. * 22 b. 0 . ph 
L332. b.] aig not ſay according to the precedents and entries 3. that 
they were dead, not bearing fruit or foliage in ſummer 


&C, 


Manwood, Juſtice, againſt Myme. 


Kc. w 
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Kc. wherefore &c. 
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A. the opinion of Movunson, 
HARPER, and DYER, was for the three trees for the 
plaintiff, becauſe it is not a ſufficient juſtification for the 
cauſes aforeſaid, Alſo there was another fault in the 
plea; for he ſaid, that the occupiers of the land aforeſaid 
have been uſed to come in and go out per poſſes prædiclas, 
and this is impoſſible; but it ought to be inter poſies præ- 
diftas &c. And for the ſeven trees, Mounsow and Har- 
PER thought the plea inſufficient for the cauſe aforeſaid ; 
but DYER thought that it amounted to as much as the pre- 
cedents and entries before, becauſe the three adjectives 


. dry, bollow, and rotten at the tops, prove as much. But 


not being ſufficient timber for buildings is not good form, for 
it may ſerve for other uſes, as to make poſts as above, 
altho* not ſufficient fpr buildings &c. 


— 


Sir Nicholas Carewe's Caſe. fe 2. 
(27) 8. in the 14 year of his reign, WE F mann” 
of Blechingley to N. C. Knight, and Eliz. his 
wife, and to the heirs male of their bodies, remainder 
to the heirs male of the body of the ſaid N. ſaving the 
reverſion to the king. They have iſſue F. — N. in the 
20 year of H. 8, was attainted of treaſon, and executed 
and the attainder confirmed by a& of parliament in the 
31 year of H. 8. and all his lands given by the act to the 
king, whereof he, or any other to his uſe, was ſeiſed of 
any eftate of inheritance, with a ſaving of their rights 
to all ſtrangers &c. other than to the ſaid N. and his 
heirs ; but no entries are ſaved, The king ſeiſed the ma- 
nor, and by patent granted it over &c. Eliz. died, and F. 
as ſon and heir to him, claimed it of the Lord C. H. of 
EF. Quære the ſtatute of 26 H. 8. c. 13. in the laſt ar- 
ticle. And by the opinion of WRAY, SAUNDERS, and 
Dyes, given to the Lords of Suſſex, Leice/ier, and Bur- 
lig, arbitrators &c, the entail was forfeited by the ſta- 
tute of 26, and ſo extinct after the attainder, and the 
heir diſabled; becauſe he muſt, in his lineal conveyance, 
make himſelf heir as well of the body of his father as of 
bis mother, wherefore &, And to this opinion CAT- 


Ar x agreed, And according to that opinion the ſaid ar- 
4E 2 bitrators 


[ 332: b.] 


N. E. 6r7. 
Fitz. 52, M. 


Co. Lit. 53. 4. 


*. 4 — 
n 5 


A. and his wife donees 
in tail, the reverſion in 
the king. A. having 
iſſue, is attaivted of 
treaſon, the entail is 
forfeited, for the iſſue 
muſt convey throv 

both. d of 


ü —— 


» 


Raft. }. Treaſons 12. 
1 Bra. 1 39. 


5 H. 7. 23. a. 8 H. 4 
11. b. 47. E. 3. 24. 
Poulton 236.8 El. 351, 
b. 3 Mar 122. b. 3 Co. 
41• a. Rol. Contin. 32 i. 
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bitrators gave their award; with which F. and his coutia 


—— — — 2 


ſel were diſcontented. And therefore at Leicefler Place, in 


„% ——— oo — . ow _ 


-- 


l= Hawk. P. C. 642. the next Hilary Term, the ſaid arbitrators were aſſembled, 

1 H. H. P. C. 256. 3 a a | 

Bac. Ab. 316. and the ſaid Juſtices; and after long debate of the caſe 
between the counſel of the aforeſaid parties, the Juſtices 
gave their opinions as above, 


— . y——— — — 
Middleton's Caſe. 


A citizen of London (28) JEMORANDUCM, that one Middleton, citizen 
being disfranch:ted for | 
retvfing to fand to the and haberdaſher of London, ſued one Oſborne, 
award of two of be another citizen and haberdaſher of * London, and lately 
C. B. a Mandamu» was his Journeyman, in debt on hond in C. B. and was con- 
grant d to reſture him. - : | | 
4 Leon; Gr. demued. For which ſuit, becauſe he would not ſtand to 
11 Co. 53. b. 98. 2. the arbitrement and order of one Sir Rowland Haward, 
* [ 333- a.] and Sir Lionel Ducket, Knights, Aldermen of the ſaid city, 
Middleton was disfranchiſed; upon which he ſued for re- 


medy 


(28) Trin. 4 Jac. B. R. Tompſon v. Edmonds. [2 Rol. Ab. 456. pl. 4.] Cambridge is in- 
corporated by the name of mayor and bailifts &c. and there is a clauſe in their charter, that 
the mayor and burgeſſes may diſplace the bailifls. Tomp/on, who was one of the bailiffs law- 
fully cleQted, was diſplaced by the mayor and burgeſſes, and came into B. R. and ſhewed that 
he was diſplaced by the diſpleaſure of the mayor, Edmonds, without cauſe ; and although the 
charter warrants that the bailift may be diſplaced, yet being an officer of the king as a bailiff :s, 
he cannot be diſplaced without cauſe : and if there was cauſe, that ought to be returned upon 
the pluries, in which is a ve! canſam nobis ſignifices; for none of the other proceſſes were return- 
able; and becauſe it appeared that Tomp/en was removed without cauſe, he was reſtored. 

Mich. 17. Jac. | 2 Rol. Rep. 112. Cro. Jac. 540.] Chrift, Warren in B. R. ſued to be re- 
ſtored to the common council of Coventry, from which he was excluded. The mayor and 
council make return, that they have a cuſtom &c. that the mayor and twelve of the council may 
elect or remove any at their pleaſure, and fo juſtify; and it was allowed good, for one of the 
council is chgible, but an alderman hath intereſt; aud in ſuch cauſe disfranchiſement. | See 2 
Salk. 430. 1 Lord Ray m. 391. 1 Bur. 325. Cowp. 502, 2 Term Rep. 541. 560.] 

By Doddcridge in this caſe of Middleton, althougli the matter was in C. B. yet the writ of 
reſtitution was awarded out of B. K. and the reaſon is becauſe the court of B. R. is the moſt 
high court for the preſervation of the pcace, and it appertaineth not to any other; and as to 
that, he cited divers precedents that it hath not only the power to grant reſtitution in caſe of 
franchiſe, as Bagg's caſe [11 Co. 98.] but in the caſe of offices alſo. Baſton being town- 
clerk of B. was choſen alderman, to put him out of his office, for they were incompatible offices 
in one perſon ; he prayed reſtitution to the office of town-clerk; and it was granted. [See 
Dougl. 398. 2 Term Rep. 81. 777.] | 

Midallecott was chojen conſtable, and the juſtices of peace + c ted him, and he was reſtored 
by this court. Theſe precedents were cited in Audley's caſe, [Lat. 123. Noy. 78. Poph. 176.] 
(it was in Eaft. 2 Car. B. R.) who f had a grant of rown-clerkſhip in reverſion, and the preſent 
rown-clerk being dead, the corporation grant the town-clerk ſhip to one & Joy who was in poſe 
ſeſſion, whereupon Aude had a writ of reſtitution granted by the juſtices. Eaft. 3. Car. the 
Lord the King v. the Mayor of Oxon. [Lat. 229. Palm. 481. ] Harris being Mayor of Oxon. 
was depoſed and diſmifled from his aldermanſhip, and thereupon he came into H. R. and there 
prayed a writ of reſtitution; and it was granted to him. 

6. E. 2. Cloſe- roll, membr. 8. A writ iſſued to the mayor and commonalty of Brift,l, that 
whe:e they had adjudged certain perſons disfranchiſed of the city, they ſhould now reſtore them 
en pain of all that they could forfeit. 


＋ O, ig. ont, 
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medy in C. B. to be reſtored to his freedom again. And 
for that purpoſe a precedent of B. R. before FoRTEs- 
cur, Chief Fuftice, in the time of H. 6. was found in 
theſe words, The King to the Mayor of the city of Len- 


6c 
cc 


cc 


cc 
cc 


cc 


don, greeting, Whereas Richara Anable, of London, pew- 
terer, according to the laws and cuſtoms of our realm 
of England, in our times and thoſe of our anceſtors, 
kings of England hitherto, for all the liege ſubjects of 
us and of our aforeſaid anceſtors uſed and approved 
of, in our court before us by our writ hath impleaded 
Themas Fawconer, of London, mercer, late eſcheater of 
our city aforeſaid, of certaintreſpaſſes in that writ ſpeci- 
fied, committed againſt the ſaid Richard as is ſaid; yet 
on behalf of the aforeſaid Richard, in our court aforeſaid, 
before us, we have received grievous complaint, con- 
taining, that altho' the ſaid Richard, from long time 
back, hath been admitted to the liberties and franchiſes 
of the city aforeſaid, the liberties and franchiſes of the 
ſame within the ſaid city to have and enjoy as other 
fellow-citizens have been accuſtomed their ſtate and 
condition in the ſame city to have and enjoy ; and he 
the ſaid liberties and franchiſes within the ſame city, 
as one of the fellow-citizens of the ſame city, from the 
time in which he was admitted until he moved and 
proſecuted his plaint aforeſaid, for the treſpaſs afore- 
ſaid, againſt the aforeſaid Thomas, in our court before 
us, peaceably and quietly was uſed to enjoy and have, 
you by reaſon of the moving of the aforeſaid plaint 
againft the aforeſaid Thomas, and the proſecution there- 
of elſewhere than before you within our city afore- 
ſaid, do intend to cauſe the ſaid Richard his liberties 
within our city aforeſaid to loſe; and have cauſed the 
doors and windows of the dwelling-houſe of the ſaid 
Richard, within the ſame city, to be ſhut and bolted; 
and have impoſed and cauſed to be impoſed upon him 
many other burdens not to be borne, whereby the ſaid 
Richard is the leſs able to obtain juſtice in his ſaid 
plaint of the treſpaſs aforeſaid in our ſaid court before 


to remove an alderman at their pleaſure, ard ruled bad. So 


Þ+ Wright and Alderman Lumley's cafe. Wright was disfranchiſed in the Court of Aldermen 
and fined, and error thereupon out of chancery to Juſtice DOVDERIDGE and Juftice Wixch- 


dee more of that, Eaſt, 3. Car, B. R. 


4E 3 


[ 333- a.] 


Tin. 17. Jac. [ſupra] Warren of Coveniry was disfranchiſed, and the return was of a cuſtom 
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ce us freely, as our liege ſubject, in contempt of us and 

« to the great damage of the ſaid Richard, and to the 

« evil example in that behalf, and great derogation of 

« our royal crown and dignity, chiefly fince the prero- 

« gative of our royalty which we and our anceftors 

ce aforeſaid have of right uſed, appertaineth to our royal 

% dignity as a right of our crown annexed to our perſon, 

te that every liegeman of ours who will proſecute that his 

ce right before us ſhould there freely obtain it without 

[ 333. b.] any ſcorn, vexation, * grievance, or impediment on 

| ce that occaſion, in any way, by any one impoſed on 

„% him. We therefore command you, firmly 1njoining, 

& that if any doors or windows of the dwelling-houſe of 

« the ſaid Richard on that occaſion ye have cauſed to be 

& ſhut up, ye do cauſe them, without delay, to be open- 

© ed; and the ſaid Richard, or the complainant afore- 

« ſaid, and each of them by the occaſions aforeſaid, not 

anywiſe moleſting or aggrieving; and if any thing to 

„ the contrary hereof ye ſhall have done, that ye do 

c without delay to the ſaid Richard relax, and cauſe the 
© ſame to be amended. —Witneſs J. FoRTEsCUE,” 

A like writ was made this term, but in a better 

form, directed to the Mayor, Aldermen, and Sheriffs of 


London, with words to reſtore him to his former liber- 
tics &c, 


Tx Bur. 525.] 


Chapman's Caſe. 


C. deviſes a houſe to (29) 
three brothers, provided 


ICHARD CHAPMAN, ſeiſed in fee of two 
always that the houſe he 


houſes in Beverley, having three brothers; by 
A rA his lat will in writing had theſe words s. J will the 


males. This is an eſtate « houſe that 7. J. dwelleth in, to my three brothers 
tail to each ſucceſhvely, 


Deviſe to one brother on © among them, and J. FV. to dwell ſtill in it, and they 


condition, but on fail . : 
to remain to the houſe, to raiſe no ferme; and I will the houſe that Tho. Chap» 
ſhall be conftrued to the ec 


moſt worthy in bund of 0 NY brother dwelleth in, to hun, and he to pay 
the deviſor's family. © to Chriſtopher Chapman F 3 6s. 8d. to find him to {chool 


„with, and elſe to remain 10 the houſe, provided always 


cc 


Au n 12th that the houſes be not ſold, but go unto the next of 
Cro. 416. P. S. 10). a. * the name and blood that are males (if it may be): 
and ſo died, living his three brothers. —T. C. the deviſee, 

died ſeiſed without iſſue; the elder of the two younger 

brothers entered, and had iſſue a ſon, and died. It was 

a queſtion, 
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a queſtion, Whether the ſon or the other younger bro- 
ther ſhould have the houſe, And the next term the 
caſe was debated at the Bench. And it ſeemed to Moun- 
s0n, MAnwoop, and DYER, that the ſon of the elder 
brother ſhall have the remainder, and that in tail to him 
and to the heirs male of his body &c, remainder to the 
younger brother, according &c. And alſo the firſt houſe 
given to them three, between them, ſhall be likewiſe in 
tail in each of their ſhares; and the clauſe or proviſo, 
that the tenants ſhould not aliene, proves the intention 
of the deviſor to make an entail, which eſtate may not 
be legally aliened &, And the words, © or elſe to remain 
&« to the houſe” s. family; which ſhall be intended to the 
chief and moſt worthy and eldeſt perſon of the family 
&c. And the words, that are males, ſhall be taken in the 
future tenſe; and the one to ſucceed the other accord- 


ing to the courſe of the common law &c. And HARPER 
to the contrary, | 


— — rr... ————. — 


(30) THREE coparceners of a manor; and one of them 
made a feoffment of his part to one A. B. in fee, 

to the uſe of himſelf for the term of his life, and after 
his deceaſe to the uſe of his eldeſt ſon and heir * apparent 
in fee: and afterwards he levied a fine of the third part of 
200 acres of land, 400 acres of meadow, 500 acres of paſ- 
ture &c, (which amount to more, in number of acres, 
than the whole manor contains) ſur conuſance de droit come 
ceo que il ad de fon done, with warranty of him and his 
heirs, and took back an eſtate by the ſame fine to him- 
ſelf for the term of his life only; and afterwards he died, 
and the ſon entered, Whether the third part of the ſaid 
acres be ſevered from the manor by this fine againſt the 
heir, or he ſhall be received againſt that fine to aver a 
continual poſſeſſion and continuance of ſeiſin before the 
fine, at the time of the fine, and ſince the fine &c. in the 
tenement for term of life? that was the queſtion, And 
great debate thereof among the counſel. And PLow- 
DEN, BROMELEY Solicitor, and LOVELACE held ſtrongly, 
that this averment by him in remainder who was a ſtran- 
ger to the fine, ſhall be received, becauſe neither a party 
to the fine, or heir of the parties &, And this they 
4E 4 pretend 


333. b. 


. 303. pl. 49. 2 Keb. 
783. 3 Bulſt. 101, 19%, 
Hob. 33. 


Dy. 337. 
I El. 171. a. 


9 Co. 128. a. 


Sheph. Touch. 42% 
low. quzr. 35. in mare 


gine. 1 Hen, Bl. g61.]- 


A coparcener tenant in 
tail levies a fine come 
ceo with warranty of 
his part, and takes back 
an eſtate for life; his 
heir ſhall not be permit- 
ted to aver continuance 
of poſſeſſion againſt this 
fine, which is a feoff- 
ment of record, and a 
diſcontinuance, 


[Cruiſe on Fines 160, 
161. Sheph. Touch, 34 


& 14. 
3 E. 3. 3t. 42. E. 3. 12. 


343.4. 


40. 41. E. 3. 30. 29. b. 
6 H. 4. 4. a. 30 Aſſ. 9. 


[ 334-2] 
11 H. 4.85 Br. Aver- pretend by the opinion of 4 [E. 3. 23. b. pl. 21.] $11 & 


ments 6. Fines 35. 13. 


H. 4 10. 9 E. 3. 25. à. 42 3 bY [ 9. a. pl. 8. | & 12 E. 4. [12, b. pl. 4. & 8 HF. 


Plow. 438. 1 Leon. 
Eſtop. 155. 2 E. 3. 
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. 4. [7. a. pl. 12.] And Dyer, SAUNDERS, Manwoop, 


& 19. Plow. 360. Jo. Sourücorz, HARPER, and CATLYN, held the law 
36. 459. 3 E. 3. 57. 72. 


Avermeut 42. 


clear to the contrary, and that by thoſe books: and that 
ſuch fine amounts to a feoffment of record, which makes 
a diſcontinuance of the remainder or reverſion &c. See 
in formedon MH. 3. E. 3.[41. b. pl. 20.] where a ftranger 
to the fine which was not executed s, by the words come 
ceo que il ad &c, but made a conuſance de droit tantum to 


the deforciant, and he granted and rendered to the co- 


14 FE. 3. Dower 37. 6. nuſor in tail, was not received to ayer ne dona pas, but 
H. 4. 61. 19 H. 6. 22. | 


2 H. 5. 11. a. 


was eſtopped by ſuch fine by the opinion of the Court, 


Eaſt. 42 [E. 3. ] fol. 2. in formedon, and H. 50. in Statham, 
title Auerment. (31) And ſee a good caſe of ſuch aver- 


13 E. 3. Garr. 37. 32 ment, Eaſter, 32 E. 3. title Voucher in F:tzherbert | pl. 96.] 


E. 3. Vouch. 100. 


IJ 


H. U. 12. 19 H. 6 22. and debated at length; and at length the voucher granted 


per Newton. 6 E, 3; 
A verment 40. 


9 E. 3. 31. 33. H. 6. 18. 


upon voucher of himſelf for ſaving the entail, and the 
remainder in tail, and as heir to the conuſor, and aſſignee 
to the conuſee: but the Serjeant ſaid, that that was 
to ayoid delay, and not by force of the law, And the 
caſe was, 5. the baron and feme tenants in ſpecial tail 
have iſſue a daughter; the wife dies; he takes another 
wife, by whom he hath iſſue a ſon, and afterwards they 
levy a fine ſur conuſance de droit come ceo que &c. and take 
back an eſtate by the ſame fine in ſpecial tail, remainder 
over in tail, remainder to the right heirs of the huſband. 
Afterwards the huſband and wife die, the ſon enters, the 
daughter brings formedon, the ſon vouches himſelf to 


6. E. 3-20.2- 9. E. 3. ſave the entail as heir of the conuſor, and aſſignee of the 


28. b. 


Plow. 357. 


* 334, b.] 


7 E. 3. 251. 
22 Aſſ. 45. 


conuſee. The daughter averred continuance of poſſeſſion 
in the father &c, without this, that the conuſee ever had any 
thing &c. And by the better opinion ſhe could not. And 
the ſame caſe in effect is in formedon E. 42.[E. 3. pl. 8.] 
fol. 2. * where Fix H ſays, that neither privy nor ftran- 
ger ſhall have ſuch averment againſt ſuch fine; and this 
was adjudged there very lately. And ꝙ T. 7. E. 3. in a 
writ of right, ſuch averment was tendered againſt ſuch a 
fine levied between ſtrangers, with a nonclaim of the de- 
mandant, then being of full age, out of priſon, and within 
the four ſeas; and it did not prevail, but there was ad- 
journed, 32 E. 3, Fitz, Voucher. p. 96. 


Trinity 


Tr inity Term, 334. b.] 
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(32) IN an indenture of a leaſe for years there was a Leaſe on condition not 
22 . to aliene the premiſes, 
condition, or proviſo, that the leſſee ſhould not or any part, without the 


A . - aſſent of the leſſor; he 
aſſign or aliene the premiſes or any parcel of them, with- net the 00S 


out the aſſent of the leſſor. The leſſee by the aſſent of of part, fill he may re- 
a : enter if the leſſee aliene 
the leſſor alienes parcel, and afterwards he alienes the re- the whole. 


ſidue without his aſſent; and he for that re-enters into dry ny . 
the reſidue. And it was doubted in B. R. whether he 6. 34. E. z. 34. a. B. N. 


1 , . . C. 112. 4 Co. 120.ccont, 
could do that, inaſmuch as he had diſpenſed in part with Co, 11 b. 5 Mar. 152.2, 


3 IR . . Noy. 32 1 Ro. Ab. 
the condition, which is an entire thing, and upon the 2 * = ms wy 


poſtea, curia adviſatur until this Term. And afterwards 3 Cro. 816. Mo. 205. 
the entry of the leſſor into the reſidue was adjudged to [5 = = x le 
be lawful, notwithſtanding the diſpenſation of part of Condition (.) all the 


: caſes are contra, 
the proviſo, 


— — . — —ͤ—æ—ͤ— es — — 
Calthorpe's Caſe. 


(33) SIR Francis Calthorpe, Knight, being ſeiſed of divers 82 of x conveyance 
manors, lands, and tenements, in the counties of ed id warranty to 


| " | uſes 1 der- 
Norfolk and Suffolk, and of the manor of Northmorton, in of mo —_ 


the county of Bert ſbire, having no ifſues of his body; which ſhould be had fix 
| X years afterwards bee 


and one Edward Calthorpe, his couſin and heir-apparent, tween a coutin and heir 


. . . . f C. and the daught 
5. the ſon of his brother, by indenture tripartite, made f 4.0. ef the pare 


; . . . ties, but which marri- 
between the ſaid Sir Francis of the one party, and the NY OR we 


ſaid Edward Calihorpe of the ſecond part, and one Edmond 2 O 223 mar- 
Wyndham of the third part, bearing date the 16 day of n 0 


January, the 26 year of the reign of King Henry 8, did wy e 2 
covenant with the ſaid Edmond YYyndham, that one Edmond Ben. 114. 

Calihorpe, eldeft ſon of the ſaid Eda alihorpe, being 

then of the age of nine years, by the ſufferance of God, 

ſhould, before the Feaſt of Saint Michael the Archangel, 

in the year of our Lord 1540, * (which was fix years 4 [ 335. a.] 


after), marry with Elizabeth, the daughter of the ſaid 


s Edmond Wyndham, if the ſaid daughter would thereunto 


agree. 
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agree. And the ſaid Edmond Wyndham made the like co. 
venant with them for his daughter, if the ſaid Eamond 
Calthorpe would thereunto agree, And the charges of 
the marriage and apparel to be at the ſeveral coſts and 
charges reſpectively of their fathers. In conſideration of 
which ſaid marriage to be had and ſolemnized, and other 
covenants, bargains, grants, payments, promiſes, and 
agreements, for and in conſideration of the ſaid mar. 
riage in the ſaid indenture afterwards ſpecified, the ſaid 
Sir Francis Calthorpe alone did covenant with the ſaid Ed. 
mond Wyndham alone, that he, before the Feaſt of Saint 
Michael the Archangel, then next enſuing, ſhould make, 
or cauſe to be made a good and ſufficient eſtate in fee 
ſimple of the ſaid manor of Northmorton, in the county 
of Ber x hire, and of all his lands and tenements in the 
counties of Norfolk and Suffolk, to Richard Southwel! and 
others, and to their heirs, to ſuch uſes and intents as in 
the ſaid indentures thereafter enſued, viz, of the ſaid 


lands in Sf to the uſe of the ſaid Sir Francis and Dame 


Lligabeth his wife, for term of their lives, and the longer 


liver of them, without impeachment of waſte ; and after 


their deceaſes and carnal copulation had betwixt the 
ſaid Edmond Calthorpe and Elizabeth Wyndham, then to the 
uſe of the ſaid Edmond and Elixabeth, and of the heirs of the 
body of the ſame Edmond, lawfully begotten upon the body 
of the ſame Elizabeth; and for default of ſuch iſſue, to the 
uſe of the ſaid Edmond in general tail, and for default of 
{uch iſſues to the uſe of Edward Calthorpe his father in ge- 
neral tail, and for default of ſuch iſſue to the uſe of the 
right heirs of the ſaid Sir Francis for ever; and of part of 
the premiſes 1n the county of Norfolk, and alſo of as 


much lands, tenements, rents, and ſervices of the ſaid 


manor of Northmorton as ſhould amount to the clear 
yearly value of twenty marks, to the uſe of the ſaid Sir 
Francis and Dame Elizabeth, and the longer liver of them; 
and after their deceaſe to the uſe of the ſaid Edward Cal- 
thore for term of his life; and after his deceaſe and car- 
nal copulation had betwixt the ſaid Edmond Calthorp and 
Elizabeth Wyndham, then to the uſe of the ſame Edmond 
and Elizabeth, and of the heirs of the ſame Edmond in ſpe- 
cial * tail as is aforeſaid; and for default of ſuch iſſue, to 
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the uſe of the ſame Edmond in general tail; and for de- 
fault of ſuch iſſue to the uſe of the ſaid Edward Calthorpe 
in general tail; and for default of ſuch iſſue, to the uſe of 
the right heirs of the ſaid Sir Francis for ever. And of 
the reſidue of the lands in Nor/o/k, and of the reſidue of 
the faid manor of Northmorton, over and beſides the ſaid 
twenty marks, to the uſe of the ſaid Sir Francis and Dame 
Elizabeth, and the longer liver of them; and after their 
deceaſe, then to the ule of the ſaid Edward Caliborpe, and 
of the heirs of his body lawfully begotten ; and for de- 
fault of ſuch iſſue, to the uſe of the right heirs of the ſaid 
Sir Francis for ever. And of the reſidue of the lands in 
Norfolk to the uſe of the ſaid Sir Francis only for term of his 
life without impeachment of waſte ; and after his deceaſe 
to the uſe of the ſaid Edward Calthorpe in general tail ; and 
for lack of ſuch iſſue, to the right heirs of the ſaid Sir 
Francis for ever. Item a proviſo, that if it ſhould happen 
the ſaid Dame Elizabeth to die during the life of the ſaid 
Sir Francis, that then the ſaid Sir Francis might at his 
pleaſure give or bequeath any of the premiſes (not ap- 
pointed for the jointure of the ſaid Elizabeth Wyndham) 
to ſuch wife or wives as he ſhould fortune to marry, for 


term of the life or lives of ſuch wife or wives (ſo that the 


ſame did not exceed above the clear yearly value of four- 
ſcore marks), And another proviſo alſo, that he by his 
laſt will might give or bequeath the iſſues or profits of 
ſome of the lands in Norfelk for term of twenty years, for 
payment of his debts and performance of his will. Item 
a covenant of the ſaid Sir Francis to the ſaid Edward Cal- 
thor pe, to ſuffer all ſuch lands as ſhould deicend or come 
to hiiſſ as heir to Sir Philip Caliborpe, immediately after 
his death to deſcend or come to the ſaid Edward Calthorpe 
and to the hcirs of his body lawfully begotten, accord- 
ing to the old entails thereof had. Jtem a covenant of 
the ſaid Sir Francis to the ſaid Sir Edward Calthorpe only, 
to make further aſſurance of the premiſes within the ſpace 
of two years, as by the ſaid Edward Calthorpe, and at his 
coſts and charges ſhould be deviſed, according to the 
true intent and meaning of the covenants aforeſaid, Item 
a further condeſcent and agreement between all the ſaid 
parties, that the ſaid Richard Southwell and the others, 

after 


* 


1335. b.] 
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after ſuch aſſurance made unto them of the premiſes, 
ſhould, from * and after ſuch eſtate made from thence. 
forth, ſtand and remain ſtill ſeiſed, without making after 
that any eſtate to the ſaid Sir Francis, Edward Calthorpe, 
or Edmond Calthorpe, or to any other perſon or perſons, 
by matter in deed, or of record, whereby any uſe, right, 
Intereſt, or title of the premiſes ſhould be extinguiſhed 
or altered (except it were by the full conſent of the ſaid 
Edmond Wyndham). And in confideration of the ſaid mar- 
riage to be had and ſolemnized, as is aforefaid, as alſo 
for the other covenants and agreements in the ſame in- 
dentures of the part of the ſaid Sir Francis to be per- 
formed, the ſaid Edward Calthorpe ſhould by the inden- 
ture pay 200 marks to the ſaid Sir Francis; which was all 
paid. em. A covenant of the ſaid Edmond ¶ yndham to the 
ſaid Edward Caithorpe to pay him an hundred pounds at 
a day for the ſame marriage; and if the marriage took 
none effect, the ſame hundred pounds to be repaid again, 
as by the indenture more at large appeareth. And ac- 
cording thereto eſtates were executed by fine and reco- 
very, had and ſuffered by the ſaid Str Francis to the ſaid 


| Richard Southwe/l and the other feoffees for the ſaid mar- 


riage, and of, for, and concerning the accompliſhment 
of the ſaid manor of Northmorion before Michaelmas then 
next enſuing; in which fine there was a warranty of 
the ſaid Sir F. and of his heirs againſt himſelf and his 
heirs; which recovery and fine afterwards were averred 
by the counſel in evidence to the jury to be to the uſes 
and behoofs contained in the ſaid indentures. And alſo 
the payment of the 200 marks; but no annual value 
of the ſaid manor of Northmorton was expreflly declared 
in evidence by the counſel to the jury, nor mention 
of any election made by any perſon of the ſaid an- 
nual value of twenty marks; and that therefore the ſaid 
feoffees would ſtand ſeiſed of the eftates aforeſaid to the 
uſes aforeſaid, until the ſtatute of 27 H. 8. [c. 10. ] of tranſ- 
ferring uſes into poſſeſſion was made. And after that, the 
ſaid Dame Elizabeth died, after whoſe death Sir F: took his 
wife, one El. Barney, and had iſſue by her one, V. Calth. 
who is now living; and that after this the ſaid Sir F. died, 
and the faid E. Calih. and W. Calth, both ſurvived him; 
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and that no marriage or carnal knowledge was ever had 
between the ſaid Edmond C. and El. Mynd. Now whe- 
ther the uſes of the premiſes always continued, or were 
determined, ſo that the ſaid Sir VV. C. as ſon and heir of 
the ſaid F. ought to enter and enjoy the premiſes as a fee 
ſimple, deſcended in poſſeſſion from his father; or that 
the ſaid Ed. Calth. and his heirs 1n tail, as in remainder 
after the deceaſe of the ſaid Sir F. ſhould or might enter 
and enjoy them, by virtue of the indenture, fine, and re- 
covery aforeſaid, or not, was demurred in law upon the 
evidence given * upon the iſſue of not guilty in an ejec- 
tione firme, And it was argued at the bar pro and contra, 
but not at the bench ; but it ſeems that the caſe is hard 
for William Calthorpe, the ſon of Sir F. C. And for the 
argument of the caſe, ſee theſe notes following :—Firſftly, 
A plain intention of all the parties, and a hope of a mar- 
riage to join the heirs and heritage of the Calthorpes to the 
blood of the Vynabams. — 2. In confideration of which, 
eſtates were executed to divers uſes; but to the perſons 
who ſhould be married, no preſent uſe appointed until 
marriage and carnal knowledge firſt had; which being 
done, the uſes to continue 1n their poſterities, and in the 
collateral line of Sir Francis C. and not in his lineal ſuc- 
ceſſion. 3. Theſe eſtates and uſes never to be changed, 
altered, or extinguiſhed without the full conſent of Ea- 
mond I yndham; which was never obtained. 4. A proviſo 
for a jointure of any wife of Sir Francis C. for term of 
life only; and another proviſo to declare his will for 20 
years, 5. Money paid for remainders, and no preſent poſ- 
ſeſſion. 6. The charges of aſſurance paid by the couſin and 
heir-apparent, 

(34) A conſideration is a cauſe or meritorious oc- 
cafion, requiring a mutual recompenſe, in fact or in 
law, Contracts and bargains have a guid pro quo. Ex- 
changes, annuity for counſel or ſervice, rent ſervices, and 
tenures for demeſnes of lands, as frank-almoin, frank- 
marriage; homage aunceſtrel, for warranty and acquittal, 
common for cauſe of vicinage or ſervice, demiſe of the 
wife, cauſa matrimonii prælocuti & c. Alſo the mode of giv- 
ing ad faciendum tale quid, or ut faccret tale, ad intentioncm, or 
e« intentione ut &. ad effeflum : condition, conſiderations; 
executory, future, and continual, and conſiderations exe- 

cutcd 


[ 336. a.] 


* [ 336. b.] 
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cuted preſent, done and determined on one part. Feoff. 
ment to inſtru the feoffor in a myſtery or art, the 
feoffor dies before inſtruction, the heir ſhall not re-enter, 
21 E. 3. [II b. pl. 2.] Grant of an office, and for the exer- 
ciſing of it a fee, the office being determined, the fee de- 
termines [ ante 259. a. pl. 18.] M. 5. E. 4. 7. |8. b. pl. I.] 
& 20. E. 4. [12. a. pl. 15. 18. b. pl. 8.] an uſual or ac. 
cuſtomed attendance of a corodian upon the ſuperior of 
the monaſtery upon feſtivals not performed, determines 
the corody, it being a reward for the attendance; but a 
leaſe of it to the ſuperior ſuſpends that, Exchanges, not 
executed on each part at firſt, are defeaſible, g E. 4. [ 38. 
pl. 17.] A portion of tithes granted by indenture for 
ever, without challenge or contradiftion &c. And an an- 
nuity granted for the portion aforeſaid &c. Alſo, a com- 
poſition by the ordinary between two abbots for tithes in 
variance; the one to have the tithes in fee farm, the other 
to pay annually 20s. © as long as he ſhall have and perceive 
them,” the tithes are refuſed for the 205. * yet the 205. re- 
main; difference when the conſiderations precede the gift 
and contra; and when it is expreſſed by one man and in a 
deed, and when by another man in a deed &c, H. 8. 
H. 6. [23. b.] Alto to have a way for my life, I give 
an annuity of 20s. without limiting how long the rent 
ſhall laſt that is only during my life &c. 
by indenture in conſideration of 100. to be paid at the 
next Midſummer granted his term, he failed of payment 
&c. he may not rehave his term, being no condition 
therein. The like is 21. H. 7. [G. pl. 4.] of a bargain of 
ceſtuy que uſe, no day appointed for the money, the uſe 
paſſed clearly, and the vendor put to his action for the 
money. (35) Alſo a rehearſal of a conſideration paſt, 
whether it be true or falſe does not diſſolve the gift as, 
becauſe he ſerved me in the wars abroad, I have given &c, al- 
though it be falſe is not material, by Brafon, in mod:s do- 
nationum even in the caſe of the king, according to Fitz- 
hberbert E. 26. H. 8. in the end of a traverſe, fol. 1. And 
in Feb. 18. Eliz, the title was determined by the award 
of the two Chief Juſtices, and an annuity of ol. in tail. 
and alſo of 100. during life to the Sheltons, the father and 
ſon; and 1607, in money were given by the Caliborpe 
lineal 
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lineal heirs for redemption of the title of Shelton, one of 
the coheirs of Ed. C. &c. | 


8 


Humfreſton's Caſe. 


6⁰00⁰[THE manor of Humfreſton was conveyed by one H. conveys by” Latin 


: 2 a 5 deed ſeniori puero of his 
W. Humfreſton to make his wife a jointure, by a body, * re 


; , . . *. levics a fine to the ſame 
deed in Latin, made by his recoverors, to himſelf and to his . 


wife for term of their lives, the reverſion ſeniori puers of 28 child. Prero 
the body of the ſaid V. and the heirs of his body law- of either ſex, and an 
fully begotten, remainder thereof to the huſband in tail _ NET 
general, remainder over to one Kinerſley in fee &c. And ng 

afterwards by indenture between him and the ſaid Kinerſley, N Ra 


in Engli/h, he covenanted that he and his wife ſhould levy nog _ 8. C. 
a fine to B. and C. to the uſe of himſelf and his wife for Ben. 29. Mo. 

term of their lives, remainder to the uſe of the eldſt child of wet R 

the ſaid William, and of the heirs of the body of ſuch 4 Mar. fry > Deva 
eldeſt child, remainder over as before; and the fine was. 

levied accordingly. And afterwards the wife died with- 9 H. 6. 24. a. 

out iſſue; the huſband took another wife, and by her had 

iſſue a daughter the eldeſt, and a ſon the youngeſt; Opinio 47. E. 3. 16. 
Which of the two ſhall have the remainder, was demur- ie 
red in law in B. R. and argued this term, and in the 

term of next Eafter ; where by the opinion of Sour n- 

coTE and WRAY, Chief Juſtice, the daughter and not the Bendl. 193. accord,” 
ſon ſhall have the remainder; for that was the inten- Ann 

tion of the anceſtor as they thought, although puero in n 176. W . 
Latin is intendable rather of the male ſex than of the Hargrave's note (3) 
female; and yet many authors and writers in the law 825 

have taken the word indifferently for either gender &c. and 


the eldeſt child is the daughter &c. but Gawpy e contra. 


— — w —— — 


* Brook againſi Maſon, * [337. b.] 


(37) A Diſſeiſor of lands in three vills s. 4. B. and C. in Diftifor of lands in A. 


one and the ſame county, levied a fine with pro” roy 3 Ay Wigs 


clamations of the land in A. to the uſe of a ſtranger who boſe in A. Entry of 
entered, 


(37) Mich, 42. 43- Eliz. B. R. between h Goodman leſſee of Sir Thomas Pope and Gerners 
ielice of Trapps, upon evidence in ejcctione firme it was ruled by the Court, that if a difleifor 
Ke. make ſeveral leaſes of parcels 3. of divers meſſuages for years to ſeveral perſons, the entr 

into one in the name of all is good for all; otherwiſe it is if the leſſees were for lives; and ſo 


in 


337. b.] Trinity Term, 16 Queen Elizabeth, 


the diſſeiſee into B. and entered, and was ſeiſed accordingly, And afterwards 


C. in the name of all, 


Sy ee oe ae 100 diſſeiſee within the five years affigned one autho- 


in A. rized by his letter of attorney to make entry into all the 
__ Kli. lands in H. B. and C. and the attorney made his entry 


tay og 8. C. into B. and C. only in the name of all lands in 4. B. and 


14. d C. And upon an iſſue joined, whether the diſleiſee ſhall 
[Vin. Ab. Entry (B) enter into the land in A. or not, this matter is found by 
2 Bac. Ab. 43.] . 1 8 

Co. Lit. 252. b. Mo, ſpecial verdict in treſpaſs brought in A.; but the jury did 
450. 1 Leon. 36, 52. not ſay expreſsly in their verdict, that ſaid vills of B. and 
11 Eliz. 283. a. 30. . 

Af. 16. C. are in the ſame county, nor in what county they are. 


js apt ae J ln But the opinion of che Court was, that the entry is not 
*. 22s ſufficient for the lands in A. becauſe ce/luy que uſe who is 
the conuſee by the fine, is in by title &, Wherefore 
the plaintiff had judgment to recover accordingly. 9. H. 


7. 45+ [25. b. ] agrees. 


in B. R. in the ſame term it was ruled between ꝙ Dalton leſſee of Hubbert and Hammona 
Browne, that if there be ſeveral leſſees of feveral parcels claiming under one title, entry upon 
one parcel in the name of all is good for all. Hi. 22 Jac. Rot. 133. and adjudged Eaff. 1. 
Car. B. x. Lady Argall and Cheeyne's caſe [Pal. 402. Lat. 71.] in ejectione fir mæ, three ſeveral 
parcels of land in one county, Lady Argall leaicd them to three ſeveral perſons who brought 
the action, and the term was in three ſeveral leſſees of Cheyney, the lady made a leaſe and de- 
livered it as an eſcrow to 7. S. and made a letter of attorney to 7. S. to enter in her name into 
all, and to deliver the deed to her leſſees as her decd, and he entered upon one leſſee in the 
name of all the land, and JoXEs, DoDDERIDGE, and CREw, That it is good, becauſe the 


freehold is in one only, and becauſe in the ſame county, 
Trin. 22. Jac. Rot. 1037. and adjudged Eaſt. 1 Car. B. R. Caly v. Sir William Ni [Noy. 77. 
Lat. 82.] ejectment of one cloſe, is ejectment of all. | 


* — — 


— — EI 


Land is given to a par- 
ſon, and his ſucceſſors 
to find lights in the 
church; he leaſes, and 
with the rent finds &c. 
till r. E. 6. c. 14. Ac- 
ceptance of the rent by 
his ſucceſſor after that 
ſtatute is void, and a 
patentee of the King 
may enter. 


N. Ben. 29. Dy. 252. a, 
Hob. 123, 243. 5 Co. 
110. b. 22 Eliz. 308. 
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Dy. 51. pl. 17. 240. pl. 
22. 


[Com. dig. Uſes (M).) 
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( 38)] AND was given to a parſon of a church and to 

his ſucceſſors, parſons there, to find thereout 
common lights and torches in that church for ever. And 
in the 28th year of H. 8. the parſon there made a leaſe 
of it to one for term of life, reſerving a rent to him and 
his ſucceſſors. This rent was employed to find the lights 
until the ſtatute of 1. E. b. [c. 14. 5.] concerning the diſ- 
ſolution of chantries, obits, lights &c. And after the ſtatute 
the ſaid parſon received the rent of the ſaid leſſee. And now 
lately the queen hath granted the lands by letters patent; 
after which grant the parſon died; and after that the paten- 
tee entered upon the leſſee. In treſpaſs, upon a ſpecial ver- 
dict upon not guilty pleaded, it was doubted whether the 
entry was lawful or not. Quære of the ſaving of the act 
of 1, E. 6. And afterwards in the end of the term the 
opinion of the Court was, that the entry was lawful as 


well for the queen, or her patentce, as it would have 
been 
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been for the ſuc ceſſor, if the act had not been made; and 
judgment was given accordingly. And the acceptance 
of the rent before, by the parſon, was void, for then he 
had not any reverſion in him. 


— — — —ü 


Wotton againſt Cooke. 


WRIT of covenant was brought by T. Hton as 
ſon and heir of Sir E. V. knight, upon an in- 
denture tripartite made between the ſaid Sir E. Motton 
of the one part, and Sir A. C. Knight of the ſecond part, 
and Maſter Danet of the third part, coheirs to Sir E. Bell- 
1h, Knight, reciting, That whereas they held divers lands 
in coparcenary, and alio whereas they at their equal and 
common charges had purchaſed divers other lands in fee, 
to the intent that they and each of their heirs ſhould 
have and enjoy one juſt third part of theſe lands, as well 
as of the lands in coparcenary, each of them covenanted 
and granted to the others, their heirs and aſſigns et eor um 
vtrique, to make ſuch conveyance of the third part, to the 
heirs of them who ſhould firſt chance to die as ſhould 
be * deviſed by them, and at the coſts and charges of the 
deviſor &c. And faid in fact, that the ſaid Sir E. V. Sir 
A. C. and Mr. Danct purchaſed a rectory and a manor 
In the county of Farwick to them in fee, and that Sir E. 
IF. and Mr, D. were dead, and Cocke ſurvived them, and 
was ſeiſcd of the whole in fee by furvivorſhip ; and fur- 


(39) A 


[ 337+ b.) 


* 


Hil. 16. EI. rot. 92 f. 


Three purchaſe jointly 
in fee, and covenant 
each with the others and 
their heirs, et corum utro- 
gue for the ſurvivor ta 
make ſuch conveyance 
to the heirs of the others 
as they ſhall deviſe, 
This covenant is pe- 
remptory on the ſurvi- 
vor, and tho' not annex- 
ed io the land, goes ta 
the heir, who on tender 
of a conveyance, and 
refuſal to execute ity 
may immediately ſues 
either in the coun 
where the lands lie, or 
where the tender was 
made; and the time of 
the original ſale, or 
name of the vendor need 
nat be mentioned in the 
declaration. 


[Bendl. 228.] 


[ Teak. c. 6. 41.0. 
I And. 53. 


Bendloſe ca. 88. fo. 43. 
5 Co. 8. 18. 


* 338. a. 


ther ſaid, that ſince their deaths, T. V. the now plaintiff 


at ſuch a place in Kent, tendered a writing indented, 
containing in it a bargain and fale for 10s, paid, and 
other conſiderations of the third part &c. deviſed by him- 
iclf, and at his coſts, to the ſaid plaintiff and his heirs, ta 
be ſealed and delivered as his deed, to the intent that it 
ſhould be afterwards enrolled &c. to do which Sir 4. C. 
refuſed, and ſo broke the covenant &c. And the defend» 
ant traverſed the tender; and by a jury of X. it was tried 
for the plaintiff with damages 20001, 
judgment it was moved, that the time and perſon of the 
vendor of the lands purchaſed ought to be alleged cer- 
tainly, Allo that the word utrique in Latin, is conſunctim, 

4 F and 


And in arreſt of "Mm 3. 21. 


9 H. 6. 

5. Dy. 310. pl. 89. 3 
— 834. 5 Co. 19. a, 
103. 


[ 338, a.] 


11 H. 6. 61. b. 2 H. 4. 6. 


[See t. Br. Ch. Caſ. 
364. 

Fitz. 145. 5 Co. 17, 18. 
Br. Covenaut 49. 


13 E. . Account 3. 56. 
4 Leon. 190. 


1 Ro. Ab. 424. Dy. 14. 
. 0 3 b. 


1 Wood Conv. 451. 
ut ſee Cro. El. 9. Cro. 
Car. 299. | 


3 H. 4. 4. 
26 H. 6. Covenant 19. 
B. Liew. 76. 


— — 
— 


A waif happens in one 
franchiſe, and before 
ſeizure ſtrays into ano» 
ther, the ſecond lord 
ſhall have it. 


5 Co. 109. a, Hutton 
67, 68. Co. Lit. 351. 
12 H. 8. 10. Er. Eltray 
11. B. N. C. 217. 


* 338. b.] 


F. Nat. gr. b. 

B. N. C. 417, 217. 12 
E. 4, 5. b. Er Eflray 
. K. 77. 10 Hf. 7, 6. 
. 11 KE. 4. 16. Fiz. 
91. b. 


Trinity Term, 16 Queen Elizabeth. 


and not ſeparatim, but the word ſhould be alteri eorum, 
Alſo that this action does not lie for the heir, becauſe the 
covenant is not annexed to the land &c. but is a perſonal 
covenant, and given to the executor, and not to the heir 
&c. Alſo the plaintiff hath alleged in the count the 
purchaſe of the ſaid lands in the county of Varwict to be 
in Kent, which is not intenible. But notwithſtanding 
this judgment was given by the Court for Wolton on the 
laſt day of term, but with ſtay of execution &c. until it 
is granted by the Court, And 1n truth the tender of the 
indenture, and the refuſal was in JYAminfler- Hall, And 
Sir A. C. required time to ſhew that to his counſel to be 
adviſed thereupon ; but this was not allowed, for the 
covenant was peremptory s. to be performed immediately 


at his peril. And alſo that T. Wotton was at his liberty 


to bring his writ of covenant in Kent or Middleſex, And 
in the next term Sir H. C. brought a writ of error; but 
the aforeſaid judgment was affirmed in B. R. in Hilary 
Term, 17th of the now Queen. 


(40) GHEEP ſtolen are driven by the thief, in the night, 

into a franchiſe which hath waifs ; where the 
thief with the ſheep lighted upon travellers, 5, birders, 
who upon ſome converſation ſuſpected him, and ſaid, 
they would have him, with the ſheep, go with them to 
the town ; but he upon this fled, and waived the ſheep; 
and they followed him, but could not take him for the 
darkneſs: and in the mean time the ſheep ſtrayed into 
another franchiſe which hath eftrays, where they are 
ſeiied by the bailiff as eſtrays: and no ſuit or claim 1s 
made by the owner within the year and day :—gquere to 
which of the franchiſes the ſheep are forfeits? And it 
ſeemed to GERRARDE, Attorney General to the Queen, 
Juſtice of Aſſize within the counties of Huntingdon and 
Bedford, with CaTLYN, Chief Juſtice, then abſent on 
account of ſickneſs, that the ſheep ſhall be forfeited to 
the Lord of the franchiſe * of the waifs, notwithſtanding 


(49) Ny, Attorney-G-neral affirmed that the book of F. Nat. 91. and others, which ſay, 
that he who has the manor ought to have a writ of treſpaſs for them, and that without any 


ſeizure, ſhould be underſtood of treſpaſs on the caſc, as appears by the book of Entries where 
title is made. {1 Term Rep. 450. 


the 
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the non-ſeizure, for by the waiver alone, without ſeizure, 
they ſhould be forfeited to the Queen, if no franchiſe [So of the property of 
had been granted: and the ſame liberty hath the Lord 9 Tn AY! 
of the franchiſe &, But the opinion of CATLYN after- 
wards was contrary ; and that without ſeizure no property 
is changed by the waiver &c. except in the caſe of the 
King by prerogative, And in the Book of Entries, fol. $ [Raſt, Ent. 682, 633.] 
611, good pleading in treſpaſs for goods waived within 


the ſandtuary of St. Martin le Grand, London, 


Michaelmas Term, 


From the Morrow of All-Souls. 


16 & 17 Queen Elizabeth. 


—— 


(41) F an infant plaintiff by prochein amy, after his full An infant ſuing by ro- 


| . chein aniy, on nonſuit 
age make attorney, and afterwards be nonſuited, qhali nat be amerced. 


| : : . | Secus if on coming of 
he thall be amerced : yet if he had bcen nonſuited before n. 


his full age, he ſhould not have been amerced, becauſe ſcak. Cent. 6. e. 54.) 


he 1s within age; by the opinion of Fyimer, Prothono- Fitz. 27. h. R. 50;. Br. 
Amerce. 43. 61 30. 


tary, and of the Court. AM. 18. 5 Co. 49. a. 
8 Co. 61. 1 Ro. Abr. 


214. (L) 6, 9. 1 Bulſt. 172. 1 Inſt. 126. b. 2 Keble 693. [Cro Car. 410. 1 Med. 47, 296 ] 


— . —— * 


” Row. - All the hundredors of a 
(42) AT nifs prius twelve of the panel appeared, and embraces prog 


not one of them was of the hundred; wherefore oy ed to rf 
P4 pane —. 1 good 
| *} — f *® 5» - 
all the twelve upon challenge were [found | out of the „ ed Ub. 


hundred: whereupon the plaintiff prayed a tales de circum- Jurors 17. Dy. 200. b. 
fantibus hundredors, and had it; and four hundredors re- 42.5 fol. 25. 
turned and ſworn, and eight firſt of the principal panel 
in order ſworn alſo, and found for the plaintiff. It was 
moved in arreſt of judgment, that this trial was not legal 
and ſufficient according to the ſtatute of 35 H. 8. c. 6. 
See the like M. 7 & 8. Elig. fol. [245. a. pl. 64. ] Salop. 
between Lady AMaltravers and Pawel, 
4F 2 (43) 4 


[ 338. b. 


Eaſt. 16. Eliz rot.1511. 


A prebendary makes a 
le-te for 70 years, the 
Biſhop and Chapter 
confirm the demie afore- 
aid qud 56 yoars, it 
is ceitainly good for 


tha tim. 


[Bend. 238.] 
1 And. 47. 


Sec 8 Co. 81. a. 
[ante 52. b. pl. 4.) 


8. C. 


5 C 15.2. 
34 H. 8. 52. b. 


* 339. a. 
5 Co. 79. 81, 82. 


[This leaſe appears by 
Bendiow, Anderſon, 
and Coke, to have been 
made before 1 El. c. 19. 
which ſce, and 2 El. 
Com. 317. &c. 3 Bac. 
Ab. 384. 


A. ter.ant for life, re- 
mainder to B. ſor life, 
remainder to C. iu tail, 
remainder to B. in fee; 
if X. and B. join in a 
feolfment by ded, it is 
a forfeiture of both their 
life eſtates, and C. may 
enter immediately. 


Eaſt. 15 El. rot. 214, 


according 10 
Bendl [222.] 
1 Leon. 262. 
1 And. 4s. 
N. Ben. 32. 


1 Co. 76. b. Hob. 277. 
Co. Lit. 302. b. 251. b. 


S. C. 


Michaelmas Term, 16 & 17 Queen Elizabeth. 


(43) A Prebendary of Sarum made a leaſe for ſeventy 
| years: and the Biſhop being patron and ordi- 
nary, and likewiſe the Dean and Chapter, confirmed the 
leaſe for the term of 51 years next enſuing only, and no 
more. And the ſucceſſor, pretending the leaſe to be void 
by the death of his predeceſſor, entered upon the leſſee 
within the 51 years, upon which there was a demurrer 
in law, The effect of the words of the ſeveral confirma- 
tions were thus, 3. And we JI. Biſhop of S. and the 
& Dean and Chapter, the demiſe aforeſaid, and all and 
« ſingular in the indenture aforeſaid contained (as to 51 
4 years next to come, and no longer) ratifying and 
& agreeing thereto, our aſſent and conſent do expreſſſy 
«& give; and we do approve and ratify them ſo qualified 
for the ſpace of the ſaid 51 years only and no longer, by 
& the tenor of theſe preſents &c,” This Þ+ aſe, by the opi- 
nion of all the Court, during the 51 years is not diſputable, 
but * the confirmations for that time are good and ſuffi- 


cient; but after thoſe years it may be queſtioned whe- 


ther they are good for the entire term of 70 years, or not? 
Wherefore judgment was given without any argument 
at the bar or bench accordingly, except GEFFREtY, who 
was of opinion, that the confirmations were clearly void 
in the whole, becauſe the demiſe for 70 years was not 
confirmed. 


+ Orig. caſe. 


— — CE ———— — 


Blackaller agaia/t Martine. 


(44) TENANT for term of life, remainder for term of 

life, remainder in tail, remainder to the right 
heirs of the tenant for life in remainder, The two te- 
nants for life join in a decd, by which they gave, demiſed, 
and confirmed &c. in fee, which is executed by letter of 
attorney : and he in remainder in tail entered for the 
forfeiture in the life of the remainder-man for life : and 
whether the entry was lawful, was moved upon a ſpecial 
verdict in ejedtione firme by Blackaller againſt Martine. 
And the opinion of the Court was, that the entry of bim 


in remainder in tail is lawful, living he 1n the remainder 
for 
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[ 339- a.] 


for lite; for by ſome books s. 29 Li. Af 40. [64.]& $45 Dy. 324. b 


& * 50 Li. Afſ. he cannot enter for a forfeiture upon the , 
feoffee of the tenant for life, becauſe he hath not an eſtate 
of inheritance &c. And a good caſe like this in 4 2. and 3 
H. 4. [o pl. 5.] & 50. E. 3. [J. a. pl. 6.] in waſte; and 
in the caſe above he in remainder for life joined in the 
fivery of ſeiſin with the tenant for life, therefore parti- 3. 
ceps criminis, for ſuch feoffment is tortious and 1njurious 
to them in reverſion or remainder; for if the leſſee for 
liſe of a diſſeiſor make a feoffment, and the diſſeiſee re- 
leaſe to the feoffee, the entry of the diſſeiſor for the for- 
feiture is not lawful by Littleton [111.] 


(450 ONE had common appendant to his tenement in a 

great waſte; the lord improves part of the waſte, 
leaving ſufficient common and road thereto in the waſte: 
and afterwards he enfeoffs the commoner of the im- 
provement. That does not extinguiſh the common in 
the reſidue of * waſte, by the opinion of the Court 
in C. B. 


Leon. 26. 

2 And. 66, 

50% E. 3-4 a. 3 Keble 

624. 2. Co. 5. 41. 
0.2. 4 H. 7. 19. b. 

24 E. 2. 70. a. 2 H. 4. 

26. a. 28. 13. H. 7. 14. 

a. 3 H. 4. 36. 5 E. 3. 2, 

4. 41. E. 3. 16 17. E. 


Br. Waſt 66. 1. Keb. 
77. Lit. 74. 

[1 Term Rep. 738. and 
of ſuch forteitures, fee 
Vin. Ab Eſtste (I. b) 
3 Com. dig. 27, 377. 
and Bac. Ab. Eitate (C) 
per tot.” | 


The lord improv es part 
of the waſte. and en- 
feofts one who has come 
mon appendant, of the 
improvement, it does 
not extinguiſh his com- 
mon in the reſidue. 


4 Co. 38. a: Stat. de 
Merton Cap. 4. 11 H. 6. 
22. a. 8 Co. 106. 2. 
2 Inſt. 87. 


(45) 29. EL. in the caſe of Rempſon [1 Leon. 43. Gouldib. 53. 1 And. 189. ] who had 


common in a large field where many men had land, and he purchaſed an acre of one of them, 


by which it was adjudged that all his common was gone. 


40. El. it was ſaid, the reaſon of this caſe was becauſe the land improved i is utterly diſcharged 


ef common in C. B. Mich. 39, 40. 


Hilary 


339 a.] 


An adminifratrix ſues 
a debtor of the inteſtate, 
pending which ſuit an- 
other by cov in, procutes a 
ſecond adminiſt ration to 
himſelf jointly with her, 
and after judgment re- 
leaſes to the debtor, on 
which he ſues audita 
Gerel.! „ in the mean 
time the tecond admi- 
n ſiration is revoked; 
this releaſe 1s of no 
avail. 


* [ 339- b.] 
Dy. 294, 318. pl. 15. 6 
Co. 19. a. 20. 8 Co. 135 
143. b. 1 Co. 76. a. Dy. 
327. 2 Keb. 12. 4 H. >. 
14. b. 8 Co. 143. b. 48 
E. 3. 1. 12 H. 4. 7. 16. 
E. 3. Proceſs 163. 1 Co. 
96. Dy. 193. b. 294, 
297. 3 Leon. 48. R. 
139, 141, 474 3 Co. 78. 
6 Co. 19. 8 Co. 135. b. 
but otherwiſe if the 
Jetters of adminiſtration 
had been only repealed. 
3 Cro. 460. 


fi Com. dig. 264. and 
ee the caſe of Hudſon 
and Hudſon, x Atk. 


460.] 


The queen preſents one 
whom the biſhop re- 
ful:s, and pending a 
ſuit for his admiſton, 


another by fraud in de- 


Hilary Term, 
17 Queen Elizabeth, 


—_— 


HE huſband died inteſtate, the wife ſued and 
had adminiſtration committed to her alone, 
and afterwards took another huſband, and they recovered 
in debt as adminiftratrix againſt a debtor of the inteſtate; 
pending which ſuit the ſon of the inteſtate, by fraud and 
coyin between the debtor and him, obtained another * 
letter of adminiſtration to the wife and him jointly, (no 
cauſe of revocation or annulling of the former letters in- 
ſerted or ſhewn in the ſecond letter), And after judg- 
ment, the ſon by covin and fraud to defeat the execu- 
tion, releaſed to the debtor all demands and executions, 
And afterwards the huſhand and his wife ſued execution: 
and the debtor upon this releaſe ſued an audit quereli, 
directed to the Juſtices of the Bench, and there had a ve- 
nire facias againſt the huſband and wife, directed to the 
ſheriffs of London, with a ſuperſedeas therein to ſtay exe- 
cution; and found two ſufficient mainpernors to proſe- 
cute with effect, and to anſwer for the debt or the body 
&c. The ſheriff returned nihil habent &c; and then they 
appeared and pleaded the mattcr above of the covin, and 
a reyocation of the ſecond letters of adminiſtration by 
ſentence exemplified under the ſeal of the ordinary, pend- 
ing the audits querela &c, And upon that the parties de- 
murred: and all the Court againſt the plaintiff, and fo 
adjudged in Michaelmas next without any argument. 


(46) 


* A. ah 
— — 


The Queen againſt the Biſhop of Bath and Wells, 
and Lancaſter, Clerk. 


HE vicarage of Tatton, in the county of S. being 

of the patronage and gift of the prebendary and 
parſon of Tatton became vacant, "and remained void for two 
years; 


(T 


(47) If the King pre! ſent one to a benefice, and before admiſſion, the King preſent another, 
without fraud or covin in the tecond preientee, that is a good revocation of the fult preſent - 
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years; by reaſon whereof title of lapſe appertained to the 
Queen, by reaſon of her prerogative and ſupremacy. And 
the Biſhop of Bath, as ordinary, made collation by lapſe 
to one L, And afterwards the Queen preſented one Price, 
and the Biſhop would not admit him; wherefore he ſued 
a quare impedit againſt him and the incumbent; and pend- 
ing the writ, L. obtained by fraud and deceit a preſenta- 
tion of the Queen, without making any mention of the 
pleaſure of the Queen to revoke or repeal the firſt pre- 
ſentation. And afterwards the Queen certified us by her 
letters ſigned &c. that ſhe had forgotten the firſt preſen- 
tation, and ſaid that her pleaſure was that the firſt pre- 
ſentation ſhould ſtand firm. And whether the ſecond pa- 


tent of preſentation (obtained by fraud, and without ex- 


preſs mention of the pleaſure of the Queen) be ſufficient 
to avoid the firſt, or not, quære. See the ſtatute of the 


6 year of H. 8. c. 15. where the former patent was durante 


bene placito regis, the laſt patent ought to recite the tenor 
of the former, and the pleaſure of the King to be deter- 
mined, And in next Eaſter Term judgment was given 
for the Queen, becauſe the fraud and deceit Cone to the 
Queen and Court pending the writ, was confeſſed by the 
demurrer by L. altho' the notification thereof by letters 
patent under the great ſeal was not made &c. 


L339. b.] 


ceit of the queen proc ures 
a preſentation for him - 
ſelf in which is no 
mention of her revok- 
ing the firſt preſenta» 
tion, this no revocation 
of it. 


[Bendl. 265. S. C.] 


1 And. 38. Dy. 277, 
55. 2 Kol. Ab. 188, 
190, 183, 354. 1 Ro. 
Rep. 236, 465, 467. R. 
116. Mo. 401. 6 Co. 29. 
b. 14E 4 2. 25E. 3. 
47. a 5 H. 4. 32. a 16 
El. 327. b. 3 Co. 78. 
b. Dy. 292. a. Regiſter 
fo. 302. Raſt. Patents 
11. b. 27 H. 8. 28. Dy. 
87. pl. 102. 


[Wats Clerg. L. 224, 
225. Com. dig. Eſgliſe 
(H. 19.) 3 Mod. Ent. 
85, 36.] 


ſentation. 


ment, without expreſs clauſe in the patent of the repeal ; but if the firſt preſentee be admitted, 
and inſtituted, then ſuch ſecond preſentation is not a repeal of the former, without recital of 
the former preſentment, and the admiſſion and inſtitution thercupon ; and alſo there ough: ro be 
an expreſs clauſe of the revocation of the ſaid firſt preſentment, and of the admiſſion and inſtitu- 


tion thereupon mentioned in the ſecond letters patent of preſentment, and this difference was 


adjudged Eaſt. 9. Jac. in the Exchequer between Calvert and Kitchen [Lane 71. 109 ] 
If th King preſent and afterwards die before inſtitution, that is a revocation in law of the pre- 


{ Lane, 201 ſup.] 
+ Olig. tient. 


——. 
PR —E_ 


— — — — — — 
Brent's Caſe. * | 340. a.] 


48) A Feoffment was made after the ſtatute of 27 JI. — oy No Weis 

| ent to 

8, [c. 10.] to divers perſons, to the ule of D. the uſe of his wife, and 

1 . | | KG: add if of if he ſurvive her, to the 

ne wife of the feoffor for the term of her life; and if the ot biraſelf, and fock 

5 I 1 | woman #5 he thall after- 

eotfor ſurvive his wife, then to the uſe of the feoffor 8 

aimſelf, and of ſuch perſon as he ſhould chance to marry, brow of their lives; 8 

: : : mäluder to . ue n 

for the term of their lives and to the intent that ſuch per- {cond wife ſhall take 
lon ſhould have ir * for her life for jointure, the remainder 
over 1 a ſtranget 1 IC. 'ards he in re- 

er in uſe to a fl anger in fee &c. afteru ferent times But if be- 


in jointenancy with 

him, though they come 

mainder in fce with the feoffees, by conſent and privity fore the ſecond mar- 
4F 4 of 


— 


to their eifates at dif- 
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An adminifratrix ſues 
a debtor of the inteſtate, 
pend:ng which ſuit an- 
other by cov in, procures a 
ſecond adminiſt ration to 
himſelf jointly with her, 
and after judgment re- 
leaſes to the dedtor, on 
which he ſures audit 
ee ' in the mean 
time the tecond admi- 
n ſiration is revoked; 
this releaſe is of no 
avail. 


* [ 339- b.] 
Dy. 294, 318. pl. 15. 6 
Co. 19. a. 20. 8 Co. 135 
143. b. 1 Co. 76. a. Dy. 
327. 2 Keb. 12. 4 H. 7. 
14. b. 8 Co. 143. b. 48 
E. 3. 1. 12 H. 4. 7. 16. 
E. 3. Proceſs 163. 1 Co. 
96. Dy. 193. b. 294, 
297. 3 Leon. 48. 
130, 141, 474. 3 Co. 78. 
6 Co. 19. 5 Co. 135. b. 
but ctherwiſe if the 
letters of adminiſtration 
had been only repealed. 
3 Cro, 460. 


* Com. dig. 264. and 
ce the caſe of Hudſon 
and Hudſon, x Atk. 


460. ] 


The queen preſents one 
whom the biſhop re- 
ful:s, and pending a 
ſuit for his admiſhion, 
another by fraud in de- 
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— 


( 


(46) HE huſband died inteſtate, the wife ſued and 

had adminiſtration committed to her alone, 
and afterwards took another huſband, and they recovered 
in debt as adminiſtratrix againſt a debtor of the inteſtate; 
pending which ſuit the ſon of the inteſtate, by fraud and 
covin between the debtor and him, obtained another * 
letter of adminiſtration to the wife and him jointly, (no 
cauſe of revocation or annulling of the former letters in- 
ſerted or ſhewn in the ſecond letter). And after judg- 
ment, the ſon by covin and fraud to defeat the execu- 
tion, releaſed to the debtor all demands and executions, 
And afterwards the huſhand and his wife ſued execution: 
and the debtor upon this releaſe ſued an auditd quereli, 


directed to the Juſtices of the Bench, and there had a ve- 


R. aire facias againſt the huſband and wife, directed to the 


ſheriifs of London, with a ſuperſedeas therein to ſtay exe- 
cution ; and found two ſufficient mainpernors to proſe- 
cute with effect, and to anſwer for the debt or the body 
&, The ſheriff returned nihil habent &c; and then they 
appeared and pleaded the matter above of the covin, and 
a revocation of the ſecond letters of adminiſtration by 
ſentence exemplified under the ſeal of the ordinary, pend- 
ing the audits querela &c, And upon that the parties de- 
murred: and all the Court againſt the plaintiff, and fo 
adjudged in Michaelmas next without any argument. 


2 EY a 
—— — 


The Queen againſt the Biſhop of Bath and Wells, 
and Lancaſter, Clerk. 


(47) PHE vicarage of Tatton, in the county of S. being 
of the patronage and gift of the prebendary and 
parſon of Tatten became vacant, and remained void for two 


years; $ 


(47) If the King pre: ſent one to a benefice, and before admiſſion, the King preſent another, 
without fraud or covin in the tecond preientee, that is a good revocation of the fiſt preſent - 
ment, 
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years; by reaſon whereof title of lapſe appertained to the 
Queen, by reaſon of her prerogative and ſupremacy. And 
the Biſhop of Bath, as ordinary, made collation by lapſe 
to one L. And afterwards the Queen preſented one Price, 
and the Biſhop would not admit him; wherefore he ſued 
a quare impedit againſt him and the incumbent; and pend- 
ing the writ, L. obtained by fraud and deceit a preſenta- 
tion of the Queen, without making any mention of the 
pleaſure of the Queen to revoke or repeal the firſt pre- 
ſentation. And afterwards the Queen certified us by her 
letters ſigned &c. that ſhe had forgotten the firſt preſen- 
tation, and ſaid that her pleaſure was that the firſt pre- 
ſentation ſhould ſtand firm. And whether the ſecond pa- 
tent of preſentation (obtained by fraud, and without ex- 
preſs mention of the pleaſure of the Queen) be ſufficient 
to avoid the firſt, or not, quzre. See the ſtatute of the 


L339. b.) 


ceit of the queen proc ures 
a preſentation for him - 
ſelf in which is no 
mention of her revok- 
ing the firſt preſenta- 
tion, this no revocation 
of it. 


[Bendl. 265. S. C.] 


1 And. 38. Dy. 277, 
55. 2 Kol. Ab. 188, 


190, 183, 354. 1 Ro. 
Rep. 236, 465, 467 R. 
116. Mo. 401. 6 Co. 29. 
b. 14 E 4 2. 256 E. z. 
47. a 5 H. 4. 32. a 16 
El. 327. b. 3 Co 78. 
b. Dy. 292. a. Regilter 
fo. 302. Raſt. Patents 
11. b. 27 H. 8. 28. Dy. 
$7. pl. 102. 


[Wats Clerg. L. 2244 
225. Com. dig. Eſgliſe 
(H. 10.) 3 Mod. Ent. 
85, 86. 


6 year of H. 8. c. 15. where the former patent was durante 


bene placito regis, the laſt patent ought to recite the tenor 
of the former, and the pleaſure of the King to be deter- 
mined, And in next Eaſſer Term judgment was given 
for the Queen, becauſe the fraud and deceit done to the 
Queen and Court pending the writ, was confeſſed by the 
demurrer by L. altho? the notification thereof by letters 
patent under the great ſeal was not made &c, 


{48) A Feoffment was made after the ſtatute of 27 77. 


ment, without expreſs clauſe in the patent of the repeal ; but if the firſt preſcntee be admitted, 
and inſtituted, then ſuch ſecond preſentation 1s not a repeal of the former, without recital of 
the former preſentment, and the admiſſion and inſtitution thereupon ; and alſo there oughr to be 
an expreſs clauſe of the revocation of the ſaid firſt preſentment, and of the admitſion and inſtitu- 
tion thereupon mentioned in the ſecond letters patent of preſentment, and this difference was 
adjudged Eaft. g. Jac. in the Exchequer between Calvert and Kitclien [Lane 71. 109 1 

If th King preſent and afterwards die before inſtitution, that is a revocation in law of the pre- 
ſentation, [Lane, 261 ſup.) 


+ Og. hient. 


———— — 29 — — 


Brent's Caſe. * 340. a.] 
Aﬀer 7 H. 8. A. 


makes a feoffment to 
the uſe of his wife, and 
if he ſurvive her, to the 
uſe of himſelf, and fuch 
woman as he thall after- 
watds marry for the 
term of their lives, re- 
mainder to B. Such 
ſecond wife ſhall take 
in jointenancy with 
him, though they come 


8. [c. 10.] to divers perſons, to the ule of D. 
tie wife of the feoffor for the term of her life; and if the 
feoffor ſurvive his wife, then to the uſe of the ſeoffor 
himſelf, and of ſuch perſon as he ſhould chance to marry, 
for the term of their lives and to the intent that ſuch per- 
fon ſhould have ir * for her life for jointure, the remainder 
over in uſe ty a ſtranget in ſee &c. afterwards he in re- to their eitates at dif- 

d A ferent times Rut if be- 
mainder in fre with the feoffees, by conſent and privity fore the ſecond mar- 
474 of 


[ 
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nage, B. and the feoffees of the feoffor himſelf, Joined in a deed of..feoffment to 


with the aſſent of A. 
(who levies a fine ac- 
cordingly) enſeott to 
new ules, after the 
death of A. and five 
years after the fine, 
whether the ſecond 
wife may enter with the 
aſſent of the feoffees to 
reviſe the firſt uſe u. 


2. Leon 14. 8. C. 2. 
Leon. 68. 2 And. 108, 
199. 1. Aſſ. 11. Co, 
Tor. a 128, 134, 136. 
Co. Lit. 326. 1. Co. 13. 
b. 101 a. Rol contin, 
337. 4. Leon. 134. Dy. 
274. 

7, Co. 101. 


t. Co. 134 by 


1. Co. 128. 3. 
{Fearne cont. rem. 219] 


[1 Nur. 964 


45 E. I» 30. c II. 79 


6.-a. Lit. 131. Co 
Lit. 48, 50, 52. b. 2 
Rol. Ab. 4, 8. 1 Keb. 
$00» 


divers new feoffees by letter of attorney to other uſes 3. 


to the uſe of the feoffor himſelf and D. his ſaid wife, for 
their lives, the remainder over to one A. in tail, the re- 
mainder in fee to the feoffor himſelf. After which feoff. 
ment the huſband levied a fine with proclamations to 
other uſes, And afterwards the wife died; the huſband 
took a ſecond wife, and died; the ſecond wife by the aſſent 
and command of the firſt feoffees after the five years paſſed 
ſince the fine, entered to raiſe the uſe mentioned in the 
firſt feoffment to the ſecond wife. Whether this entry 
be lawful or not upon evidence in gjefone firme was de- 
murred in law, And it ſcemed to Mouxsox and 
HARPER that entry was lawful, And they held that it 
is not neceſſary for the ſecond wife to have the aſſent or 
command of the firſt feoftees, for they are quite excluded 
from all manner of right or intereſt in the land by the 
ftatute 27 H. 8. which veſts all the eſtate and title that 
the feoffees have in the cus que uſe in ſuch manner, form, 
quality, and condition as the uſes are; and that this poſſi- 
bility of a future uſe to the ſecond wife is reſerved, and 
preſerved in the cuſtody of the law; and that if any 
thing be left in the feoffees, it is but a power and autho- 
rity to make an entry only, which is not an intereſt in 
right in the Jand, and then it follows in conſequence that 
nothing paſſed by their feoffment to the new feoffees, 
But Movnson thought, that if they had title or right of 


entry to revive the uſe ſuſpended, then the feoffment 


will be an impediment to the entry, notwithſtanding 
the attorney and they were diſſeiſors to the particular 
tenant for life; which HARPER denied. (49) But 
Manwoop and DYEx aſſented to the opinion of Moux- 
SON according to a precedent in the time of queen Mary 
[ante fol. 131. a.] of the demeſnes of the Abbey of Combe, 
in the county of War. which are enjoyed at this day 
by the Lady Mary, the wife of E. Umpton, Knight, in join- 
ture; where the caſe was, that he in reverſion or re— 
mainder in fee, by deed with letter of attorney, enfeoffed 
a ſtranger in the abſence of the tenant for life, who never 
attorned or aſſented, but occupied it during his life; that 
was holden a good feoffment enough for the fee ſimple 3 
and to that afterwards agreed Wray, Chief Juſtice, and 

SAUNDERS 


arg C 


there 


lome 
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SAUNDERS Chief Baron, although at another time he 
thought otherwiſe. And the opinions of MAN WOOD 
and DYER were, that although the future uſe was in 
abeyance, and in nubibus, and in no perſon certain, or 
perſon known, yet when the contingency happens, and 
the uſe alſo, it is neceſſary that the feoffees enter to 
raiſe this laſt and dead uſe, for they were the perſons put 
in truſt by the feoffor who created the uſe; and the feoff- 
ment and eſtate that the feoffees accepted was the very 
root and foundation of all the ſaid uſes, which are as 
branches and fruit of the body or bulk of the tree. And 
if ſuch feoffment to the uſes before had been antecedent 
to the making of the ſtatute, and alteration of the uſes in 
being by * the particular ce//uy que v/e, and that the fee 
ſimple of the uſe had not been made, but the feoffees 
continued in their eſtate, and truſt after the ſtatute 
made; there after the death of the particular tenant the 
feoffees needed not to make ingreſs and egreſs in the 
lands. to awaken the dormant uſe as in caſe of aliena- 
tion and feoffment of the ce/tuys que uſe &c. but there the 
ſecond wife of her own authority might enter; but the 
caſe above 1s otherwiſe, and a change and diſturbance of 
the uſes; and this by the aſſent and will of the firſt feof- 
for and founder of the uſes, and of the feoffees in truſt 
to the ſame uſes. And at common law the feoftces ſhall 
have power ſufficient to alter, change, and diſſolve the uſe 
and truſt by their alienation and limitation, and no re— 
medy for the land; but by ſubpoena in conſcience to make 
recompenſe or receive puniſhment for the breach of the 
truſt, wherefore &c. And although it be done to perſons 
having notice of the firſt uſe, fo as it be upon conſidera- 
tion, and the uſe expreſſed contrary to the firſt ule ; but 
yet quere of this. But here the caſe is not ſtated, that the 
new feoffees had any notice of the former uſes: and when 
the new feoffment was made to new uſes by the yvill and 
aſſent of the feoffor himſelf, and his feoifces alſo, no in- 
jury was in anywiſe done to the ſecond wife, who was 
not in being, nor a perſon at that time known. And 
although by the words of the ſtatute, the frechold of the 
land, and the fc ſimple allo which the feoffees receive, 
are deemed and veſtcd in the cus que uſe before, yet 
there ſtill remains ſome ſcintilla of right and title, as 
tome medium between both ſtates, 5. that poſlibility of a 

future 
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future emerging uſe, and fo an intereſt and title, and not 
only a naked authority or power remains, wherefore &c. 


(50) And for the firſt queſtion of this caſe s. Whether 


the feoffor, who reſerved the uſe to himſelf and to the wife 
which ſhould be after the death of the firſt wife, ſhall 
have the freehold veſted in him only; and afterwards 
when he takes a ſecond wife, Whether ſhe ſhall be jointe- 
nant with her huſband in poſſeſſion, and the other eſtate 
merged in the baron, or ſhall take by way of remainder 
after the death of her huſband, by the words before 5s. to 
the intent that ſhe ſhall have it for her life for jointure, or 
not? And DyERN thought that ſhe ſhould not take by 
the one way or the other, becauſe ſhe was not capable 
nor in eſſe at the time when the remainder fell to the huſ- 
band; and then ſhe ſhall never have it afterwards, any 
more than if it was of a remainder of the land fallen in 
poſſeſſion, of which, it hath been agreed by all, that ſhe 
ſhall take nothing, But of a remainder in uſe it ſeemed 
to all the other Juſtices that it alters the law; but DyER 
thought 1t all one fince the ſtatute; and DYER thought 
that a remainder to the wife for life after the death of the 
huſband, cannot be deemed or taken for a jointure, And 
this for two reaſons: one becauſe ſhe ought to take 
eſtate jointly with her huſband according to the etymo- 
logy of the word qainture. And the other becauſe in the 
ſtatute of 6] R. 2. c. 6. that the wife who conſeats to 
the raviſher loſes dower, et conjunflum ferffamentum ſuum, 
which is intended jointure. Allo the ſtatutes of 11 H. 7. 
c. 20 & 27 H. 8. * c. ic. make no demonſtration in caſes 
of jointures of wives in poſſeſſion, or in uſe of any eſtate 
of remainder after the death of the huſband, but of 
eſtates made during the life of the huſband jointly or 
ſeverally and ſolely to the wife: but of this opinion quært. 
Alio there was much treated in the arguments of this 
caſe, of the natures of uſes, and what is an uſe, benefit, 
confidence, perception of profits &c. and when they 
firſt be gan. Aud ſo in concluſion of the opinions, Mou x- 


(30) Another caſe 19 El. C. B. between Mutton and Mutton [ ante 274. b. pl. 42.] where 
the point was, if one limit an uſc to himſelf, and bis wife which thall be, afterwards he mar- 
ries, whether the wife hall take? and it was holden by three juſtices that ſhe ſhall; but DYER 
contra: Bur it did not come in queſtion there, whether lhe ihall take it jointly, for the ſurvived : 
and the qu ſtion was between the wife and the heir. 

Mich. 37. El. B. R. Wondliffe v. Bra, [Cro. El. 439.] adiudged that the wife ſhall take after 
the marriage, it no act be done by the buſband to deltroy the uſe. 


s8ON 
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on and HARPER were for and with the ſecond wife, 
and for the jointure; and Manwoop and DxE&R contra. 
And therefore the matter was adjourned into the exche- 
quer- chamber. And there in Mich, Term next it was 
argued by JEFFERIES and BarRHAM: And afterwards 
the parties agreed between themſelves; and judgment 
given by default. 


Eaſter Term, 
17 Queen Elizabeth. 


Vernon againſt Stanley, and others. 


Feme covert tenant by receit in formedon in re- 
mainder for part, vouched to warranty N. Len- 
ford, Eſq. and for the reſidue demurred in law upon the 
inſufficiency of the writ and count, And the demandant 
took three counterpleas to the voucher, 5s. for one part of 
the tenements that the wife had nothing in it but jointly 
with her huſband &. And for another part, that the 
ſaid vouchee or any of his anceſtors never had any thing 
therein in demeſne, reverſion, or in uſe, fince thc 
creation of the title of the demandant, but jointly with 
T. Fuzherbert, Knight, and others, who are in full life 
&c. And for the reſidue that the huſband, and the wife 
tenant by receit, pending the writ, had levied a fine, ſz 
cognixance de droit come ceo &c, with warranty to a ſtranger, 
judgment, if &. upon which counterpleas the wife te— 
nant by receit, demurred in law &: and to the plea in 
abatement of the writ and count, the demandant r<joined, 

by demurring in law &c, Put the opinion of the Court 
was, that none of the three counterpleas was good; for 
the firſt, it is clear that the wife ought not to loſe her 
voucher or warranty of the land by the laches or default 
of her huſband ; 


G1) A 


for it is imendable that this jointenancy 
Was 


341. a.] 


Dy. 242. 


Mich. 13 & 14 El. rot. 
2055. E. Bo 


If a feme covert, tenant 
by receit in formedon 
vouch, it is no counter 
plea that ſhe has no- 
thing but jointly with 
her huſband. 

A counterplea of joĩnte- 
nancy in him, or his 
anceſtors, with I. 8. 
ſhould exprefily allege 
between which anceſtor 
by name and I. S. or that 
it is the vouchce him- 
felf ; and that the jointe= 
nancy continues. And 
it is no good counter 
plea to the voucher, 
that pending the writ 
the tenart by receit 
levied a fine to a ſtrau- 
ger; for the demandant 
is efopped by his writ 
to lay he is not tenant. 


Dy. 315. b. pl. Is 
N. E. 521. b. Co. Lit. 
284. 2 Rol. Ab. 443 
8 H. 7. "i 
20 AT. 2. 
Ti E. 4. 4 
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3 Reiceit 113. 21 H. 6. 
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To avoid a leaſe, made 
by a convent within one 
year before 27 H. 8. c. 
28. reſerving leſs than 
the accuſtomed rent, it 
muſt be exprefily aver 
red to be fraudulent, or 
it ſhall be intended good 
and bon: fide. 


Hob. 173, 310. Raſ. 
Monaſtr. 9. Mo. 882. 
10 Co. 56. 
[5 Com. dig. 54. 3 
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was made during the coverture, and then no moieties be- 
tween them; and now ſhe is by the receit as a feme ſole 
&c. And for the ſecond, which is more doubtful and am. 
biguous, it is not good in form; for the jointenancy 
ought to be expreſſly alleged between the vouchee him- 
ſelf, or ſome of his anceſtors by name, with the“ ſur- 
vivors whoſe eſtate the tenant who voucheth hath. And 
alſo no averment of the continuance of the jointenancy 
during the life of the vouchee, or his anceſtors &c. is 
made, which is very material in the counterplea ; for 
iſſue was joined upon this averment in 10, 11, & 14 H. 6. 
[ i5. pl. 50.— 19. pl. 15 & 25 pl. 4.—9. pl. 40.] in ſermedun 
by Char iſey v. Skrene, as appears M. 11. H. 6. ro. 584. And 
for the third, the demandant ſhall be eſtopped Ly uſing 
and proſecuting his action againſt them as tenants, from 


alleging this alienation of the land by fine pending the 


writ, as well as he was before upon the counterplea of 
the receit, fol. [315. b.] Alſo if there ſhall be a counter- 
plea, it is to the lien and warranty, and not to the voucher; 
for it proves that the vouchee ought not to render in va- 
lue when the vouchee hath nothing in the land of the 
demandant at the time of the voucher &c. wherefore, by 
the opinion of the Court, the demandant relinquiſhed 


his counterplea, and the tenant likewiſe his voucher, by 


conſent, by motion of the Court, and pleaded to the iſſue 
in chief &c, 


— . — — — 


(52) A LEASE for 60 years was made by a prior and 

convent of one of the firſt ſuppreſſed monaſte- 
ries, which was under the value of ,. 200 per ann. within 
47 days before the act of 27 H. 8. [c. 28.] made, upon 
which the old accuſtomed rent was not reſerved. Whe— 
ther this leaſe may be avoided by virtue of either of the 
two proviſoes next following, after the general ſaving in 
the act, (one proviſo ſpeaking of fraudulent and crafty 
leaſes, made within a year before the act, by divers priors 


&c, by which the houſes were much decayed and dimi- 


niſned: the other, making mention affirmatively, that 
thoſe leaſes are good upon which the ancient accuſtomed 
rent is reſerved; and no negative word, as by collufion 
2pparent) unleſs an expreſs averment of fraud be alleged 
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to avoid the leaſe, or not? And by the opinion of all the 
Juſtices, the leaſe ought to be intended good, and bond 
fide made by them who would not do any injury to any 
in the world, nor any fraud and covin 1n that deed, un- 
leſs it be expreſſly averred, and, that by that reſervation 
of leſs rent than is uſual, the monaſtery was greatly de- 
cayed and diminiſhed, For it ſtands indifferently, that 
the thing leaſed was in decay, wherefore the diminution 
of this rent was juſt and reaſonable &c. Alſo, the firſt 
proviſo does not condemn all chief governors of ſuch 
monaſteries of fraud and craft in making of leaſes within 
the year, but ſome governors, for the words [g 4.] are, 
„ that for as much as divers governors have lately made 
“ fraudulent and crafty feoffments, leaſes &c. to the great 
« decay and diminution of the houſes, that all ſuch feoft- 
« ments and leaſes made within the year &c. ſhall be 
„ utterly void, and of none effect.“ And it may be that 
the head governor of that monaſtery in queſtion was 
frank, and not to be charged with fraud &c, without 
expreſs averment of it, therefore &c, 


— . —— —— 


* Digby againſt Mountford. 


(53) FORMEDON was brought upon a patent of king 


H. 7. made in tail to Simon Digby, And the firſt 
letters of the name and title of the king were omitted in 
the patent, 5, a great ſpace for the letters H. R. A, F. &c. 
for Henricus Rex, Angliæ, Franciæ, &c, And great ſcruple 
made, whether this patent as it is, be allowable in law, or 
whether theſe letters may be inſerted in the Chancery 
now, and there amended or not, without licenſe or con- 
tent of the Queen; in which cate offer was made by the 
Lord Keeper of the Great Seal, that if the Juſtices of C. 
B. would certify that he might cauſe it to be amended, 
and ſupplied now in the Chancery, he would do it. But 
at length the patent was allowed in the Bench as it is; for 
numbers of like letters patent are ſo cmitted /propter 
honorem regis) in order to have the letters flouriſhingly 
limmed with gold &c. 

And the formedon was brought of certain acres of 


land, meadow, paſture, and wood in Coſſbil, but the gift 
and 


(341. b.] 


342. a.] 


In a patent of king H. 
7. the four letters H. R. 
A. F. being the king's 
ſtile were left out, to be 
afterwards limmed with 
gold; yet this patent in 
C. B. was holden good. 


2 Co. 17. a. 9. 49. a. 
Co. Lit 125. Flow. 244. 
b. Styl. 302. 


[Godb. 415. 


The king by letters pa- 
tent grants the manor of 


C. with the aft. In 


[ 342. 2. ] Faſter Term, 17 Queen Elizabeth. 


formedon for 1co acres and grant was of the manor of Colſhil with the appurtenanceg 
of land &c. in C. not 


mentioning the manor, CNly 3 but the Court did not make any mention of the 


the plea ſhou!d be nw 


„ whereof the acres demanded by the pretence of 


comprtſe. the demandant are parcel; and the tenant pleaded “ yy 
6 HH. L. Cro. 170. 1 Co. 1 * a7 

INS 44 Keb. compriſed in the patent Ke. But by che opinion of the 
626. Court, the beſt iſſue is, that H. 7. did not give or grant 


[Doct. Plac. 307, ;08. 


Hard: 138. the tenements aforeſaid by the letters patent aforeſaid 


&c. See ſuch a traverſe in the Exchequer . 18. [ Elz, 


fol. 353. a. p.] 


> —— — 


Trinity Term, 
17 Queen Elizabeth. 


— 
ä 


Alice Towers againſt Burrows. 


A man having itue two (54) A MAN ſeiſed in fee of a meſſuage and land, had 
daughters by divers ven- 23 | : 
ters, deviſes a moiety of iſſue two daughters by divers venters; and by 
his land, 20 Hs S. a Ss 4 5: .< l a 

« for ſeven Jensi, and his laſt will in writing, deviſed “ one moiety thereof for 


« that bis eſdet dung hh 46 [ſeven] years to his wife,” and further willed and de- 


« . frrould enter 1519 


'* the other moiety on the © viſed that the eldeſt daughter ſhould enter into the 
„% day of ber marriage, | - 4 X 9 
aud lis wife be en= ©* Other moiety on the day of her marriage; and if his 
60 IT c au lai he . . - . 

5 on Be hee Rar „ wife was then enceinte with a male child, that then he 
= 445 52 1 “ ſhould have all the premiſes, and ſhould pay to each 
« other fifiers, his F n 

is no deviſe of that “ of the daughters 2c. and if ſhe was enceinte with a 


oicty to the eldcil . . ; 
2 but ly female child, then that infant ſhould have portion and 
liberty to enter and oc- (4 . . 1 ; 
cupy the land doring © equal part with the aforeſaid daughters; and died. 
mages nc 2 2 Ihe wife entered into the moiety accordingly, and kept 
© Who mall take an : : 0 0 . 

equal ſhare in the the ſaid daughters in the houſe aforeſaid ; and within the 


Lay 


LA 


wn TIS ſeven years the eldeſt daughter took huſband, and they 
1. And. 47. : 4 : 
3. Leon. 25. ] entered into the other moicty according to the will; and 


Bendl. 264. ©; . f 
Jenk 2 + ſ * © alſo within the ſeven years the youngeſt daughter died 


c. 25.] without iſſue. And after the term of ſeven years ex— 


[3. Vin. Ab. 347.] 1H 
1 pired, the uncle of the youngeſt daughter, as heir of the 


R. 89, 90. whole blood of the part of the father, * claimed the 
moiety, And in truth the wife was not enceinte with 
any child. Whether the eldeſt daughter ſhall have three 
parts 5, a moiety and half of the other moiety, or only 

the 


13. H. 7 17. b. 
9 Eliz. 261. b. 
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the moiety ? And by the opinion of the Judges, ſhe ſhall 
have only the moiety ; for by the circumſtances of the 
will aforeſaid it cannot be intended that the father de- 
ſigned otherwiſe, but that every daughter ſhould have an 
equal portion and advancement, And this liberty, which 
gives more to the eldeſt as to the entry into the other 
moiety when ſhe ſhould be married, is not to be intended 
a deviſe or gift of any eſtate to her, but to uſe and oc- 
cupy it; which thing the youngeſt daughter for tender- 
nels of age cannot do &c. Alſo, according to this opi- 
nion was judgment given in B. R. Trin. 15. of the preſent 
Queen, rot. 23. And ſo it was adjudged in the Bench in 
the caſe above in this term. 


——— rr — — CO 


—_ ka 


Earl of Arundel's Caſe. 


(5) FF | 
the manor of Haſelber-Brian, in the county of 
Dirſet, granted by his ſteward in a court there holden, a 
copyhold to one Meryfield, for term of his life, to hold at 
the will of the lord according to the cuſtom of the 
manor ; which manor alſo hath a cuſtom that the widow 
of ſuch copyholder ſhould enjoy her widow's eſtate in 
the copyhold, After that, the Earl in the time of Queen 
Mary by indenture tripartite gave the ſaid manor to 
Thomas, late Earl of Northumberland, and to the heirs male 
of his body, remainder thereof for default of ſuch iſſue 
to Henry Percy, Knight, now Earl of Northumberland his bro- 
ther, of like eſtate, ſaving the reverſion to himſelf and to 
his heirs; upon this condition s, that if the ſaid Earl N. 
and H. P. ſhould die without heirs male of their bodies 
iluing, or if the aforeſaid Earl N. or the heirs male of 
his body iſſuing, or the aforeſaid H. Percy, or the heirs 
male of his body iſſuing, or any of them, the reverſion 
of the premiſcs or any parcel thereof ſhall diſcontinue, or 
permit or cauſe to be diſcontinued, or ſhall ſell, bargain, 
convey, give, or grant, or by any means aliene the manor 
aforeſaid, or any parcel thereof to any perſon or perſons 
hereafter, or ſhall permit any recovery againſt them or 
any of them, or ſhall diſcontinue any part of the pre- 
miſes; or ſhall do, or permit, or cauſe to be done or per- 
mitted, 


[ 342. b. 


Dy. 291; 


ENRY, Earl of Arundel being ſeiſed in fee of A. grants a manor to B. 


in tail, on condition 
that he or any of his if- 
ſues ſhall not aliene or 
do any act, quo minus it 
may revert immediately 
on failure of iſſue. B. 
marries, that is no 
breach, or it would be 
repugnant to the eſtate 
granted, He grants a 
copyhold to C. and tho? 
perhaps an expreſs con- 
dition not to grant a 
copyhold would re- 
ſtrain, yet a general 
condition like this thall 
not be taken to compre- 
hend private cuſtoms ; 
ſo this is no breach. 
And even if A. might 
enter for any forfeiture, 
C. might retain his 
eſtate, as ſuch grant by 
the lord pro tempore is 
incidental to the cuſtom. 
Attainder of treaſon is 
an indirect breach of a 
condition not to aliene ; 
but not of this condition, 
for the crown only takes 
during the lives of rhe 
iNTu-s; and on failure of 
iſſue it ſhall revert im- 
mediately. 


Jenk. 2.6. e. 36. % &S 
4 | 43. 6 Co. 41. 
3 Co. 34. a. 10 Co. 37. a. 


1 Inſt. 229. b. 
1 Co. 37. 40. 2. 
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1 Leon. 16. 1 Co. 140. 
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3 Cro, 662, 
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Raft, Tr-aſon 15. 
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mitted, any thing, or any deed or deeds directly or indi. 
realy, by art, or contrivance, que minus, the aforeſaid 
manor with the appurtenances ſhall and may revert to 
the aforeſaid Earl A, and his heirs, without impediment 
or delay, in poſſeſſion, and that immediately, if the afore- 
ſaid Earl N. or H. Percy, cbire contigerint without heirs 
male of * their bodies iſſuing, that then it ſhould be well 
lawful for the aforeſaid Earl A. and his heirs to re-enter 
into the aforeſaid manor with the appurtenances, any 
thing in the ſaid written 1ndenture tripartite notwith— 
ſtanding. After the time of Queen Mary, the ſaid Earl 
of N. took a wife, and after that granted the reverſion of 
the ſaid copyhold after the death, ſurrender, or forfeiture 
of Mryfield to one Langar, for the term of his life at the 
wie of the lord according to the cuſtom of the manor, 
which thing by the cuſtom he might lawfully do. After 
this Me Veli, in the eighth year of the now Queen, died, 
and his wife entered, and enjoyed widow's eſtate in the 
copyhold. And afterwards s. in September in the 11th 
year of the now Queen, the Earl of N, committed high 
treaſon, of which he was afterwards s. on the ninth day 
of Oclober, in the twelfth year of the now Queen, out- 
lawed and attainted; and ſo being attainted died without 
any iſſue male. And within thirty-ſeven days after the 
outlawry, the Earl of A. by virtue of the ſaid condition, 
re- entered into the manor, after which entry the widow 
of Meryfield died ſeiſed of the ſaid copyhold ; after whoſe 
death the Earl of A. entered therein, upon which poſſeſſion 
Lavgar the grantee of the Earl of N. of the reverſion 
entered; upon which the Earl of A. brought an action of 
treſpaſs, 

(56) And upon the general iſſue of not guilty, the 
jury found all this ſpecial matter by a verdict at large; 
but they did not find ſpecially in what particular the 
condition (for which the Earl of A. re-entered) was 
broken: And yet they found the act of 26 H. 8. c. 123. 
touching the forfeiture of lands entailed, being an eſtate 
of inheritance for treaſon with the ſaving of all titles 
of ſtrangers &c. in which is no mention of entries. Alſo 
they found the act of 33 H. 8. c. 29. [c. 20.] for con- 
firmation of attainders at common law for treaſons, and 


for deeming and veſting of actual poſſeſſion in the bing 
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without inquiſition or office with the ſaving therein, in 
which are expreſſly ſaved all rights, reverſions, condi- 
tions, and entries of ſtrangers, as if the act had never 
been made, Now Whether the entry of the Earl of 4. 
be lawful, becauſe the Earl of N. took a wife, and alſo 
granted the reverſion of the copyhold as is aforeſaid, and 
laſtly committed treaſon, and was thereof attainted by 
outlawry, by which the manors entailed are forfeited to 
the Queen as long as the entail ſhall endure, in ſuch ſort, 
that the Earl of A. was put to his petition, monſirans de 
droit, or ouſter le main before he could enter, or for any 
one of the three cauſes, were the queſtions moved by the 
counſel. Alſo admit his entry lawful, ftill Whether he 
can * avoid and defeat Langar's eſtate in reverſion which 
was fallen 1n before the treaſon committed, but not exe- 
cuted 1n the life of the Earl of N. the grantor; nor could 
be by reaſon of the widow of Meryfield's eſtate, which 
widow died long after the entry of the Earl of A. into 
the manor, (57) Quære allo of the words after the laſt 
ſentence, s. quo minus &c. it ſhould and might revert, if 
the aforeſaid Earl and H. P. without heirs male &c, 
ob;re contigerent, which is the future tenſe of the potential 
and ſubjunctive mood, Whether it be neceſſary for both in 
fact to die &c. which hath not yet happened. But the 
opinion of all in effect was, that it ſhall be taken in the 
potential mood . as if it were contingerent &c. 

And afterwards in Mich. Term next in the Exchequer- 
chamber, FETTIPLACE, BARHAM, BELL, and Pop- 
HAM argued on three ſeveral days pro and contra, And 
atterwards at Serjeants-Iun, Fleet-flreet, in an aſſembling 
and conference of all the Juſtices of both Benches, the 
major part concluded for the action againſt the plaintiff; 
but JEFFREYEs, MAnwoop, and SOUTHCOTE, e contra, 
and for the plaintiff, And JEFFREYEs thought the con- 
dition broken in all three points, and ſo did SoOUTHCOTE 
and Manwoop in the two laſt; and ſo Gawo thought; 
but for the action he was againſt the plaintiff ; MounsoN 
thought againſt the plaintiff in all, not ſhewing any rea- 
lon, and HARPER agreed with him in all. 

(53) Dyxx thought as to the firſt point, that it is no 
breach of the condition; for if it had been an expreſs 

4 G condition 
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condition that he ſhould not marry, or that his wife 
ſhould not be dowable, that would have been repugnant 
to the eſtate. And alſo the title of dower 1s no impedi. 
ment to the reverter; for, iſſue failing, the reverſion comes 
entirely to the donor by the act of the law in poſſeſſion, 
becauſe ſhe could not enter into her dower without af. 
ſignment, where fore &c. Allo for the ſecond point, the 
grant of copy hold in reverſion does not touch the reverter 
of fee ſimple, nor is any incumbrance, but as the entire 
manor departs from the donor s. the poſſeſſion of the free. 
hold, in the ſame manner it returns back; for tenant by 
copy is only tenant at will according to the cuſtom of 
the manor by the common law, nor was it ever ruled 
otherwiſe, And alſo in the making of a general condi- 
tion, as this is, which 1s in law conſtrued penal, and 
rigorous, and ſtrictly, not liberally, any ſuch private 
cuſtom to which the law hath little regard is not inten- 
ible, nor to be compriſed in common ſenſe, any more than 
a warranty upon land in borough Engliſh or Gavelkind, 
which binds enly the heir at common law, and therefore 
of a condition the heir at common law alone ſhall take 
advantage; yet he agreed that if it had been ſpecified 
that the donee ſhould not grant any reverſion of cuſtom- 
ary land, that would have becn good; but it is otherwiſe 
in this ſo general a condition; which * Manwood and 
WRA at firſt granted. 

(59) Alto for the laſt point, he thought that the bare 
commiſſion of treaſon without a ſubſequent attainder was 
not a cauſe of breach, as Maxwoop held it was; but by 
the attainder enſuing the Queen was entitled to the for- 
feiture of the entail, And it ſeemed to DYER, that it 
was an alienation of the eſtate tail indirectly, and after a 
manner according to the words of the condition, which 
is merely contrary to the intent of the donor who had 
regard to the iſſue in tail, as well as to himſelf, where- 
fore the qucen ſhall have a fee ſimple determinable upon 


(59) RroDE, Juſtice, in the argument of Knizh''s caſe, 5. Co. [fol. 54. Gouldſb. 25.] cites it 
to be adjudged in 4. E. 6. that if one make a feoffment in fee, upon condition that neither 
he nor his heirs commit treaſon, and afterwards one of them commit treaſon, 1a that caſe 
the Queen ſhall have the land by way of eſcheat; for in equal concurrence the title of the 
Queen ſha'l be preferred: upon which ground is the opinion of WES Tod in Hale's cafe in 
Comment. | Plow. 257.] Þ 44. E. 3. 12. by THORPE. 


the 


Trinity Term, 17 Queen Elizabeth. 344. a.] 


the continuance of the iſſue in tail by the ſtatutes of 26. . 
& 33. H. 8. [c. 13. & 20.] and yet this reverſion entirely 

ſaved. And when the donee dies, and his iſſue fails, the 

manor immediately ought and may (which are verbs of winch. r06. 

right and poſſeſſion,) revert to the donor immediately“ 4. 35+ b. 
without impediment or delay, and that in poſſeſſion 

by the act of the law; and this without any ſuit, by plow. 262. a. 225, 230, 
reaſon that the eſtate of the Queen is determined, 30 f. 43 ao 
as in the caſe of Lord Barkley | ante 102, a. b.] when 

iſſue male of the body of H. 7. failed, and his entry 

ruled to be lawful without ſuit &c. And it ſeems that 

all the ſcope and conſequence of every point of reſtraint 

above is referred to theſe words, and the clauſe quo 

minus &c, by which the vigor and rigor of the ſeveral re- 

ſtraints are qualified + and tempered, and then no breach 

of the condition. But if this clauſe had not been in the 

condition, then it would be otherwiſe; wherefore he 

thought the entry not lawful, nor the action maintain- 

able, But WRAY thought, that by this laſt point only, 

the entry into the manor was lawful by the act of 33, 

which ſaves preſent titles of entry, as that was &c. but 4. Co. 24. b. 

not to ouſt the reverſioner of the copy for the condition 

broken, wherefore &c, 


+ Orig. eff. 


if 
| 


| 
| 
| 
| 
| 
li 


Michaelmas 


344. a.] 


Michaelmas Term, 


Adjourned till Mens. Michael. in the 


17 & 18 Tears of Queen Elizabeth. 


Henningham's Caſe. 


Where judgment is (1) A Scire facias to have execution of a judgment in 


againſt the heir on the TY . : 
bond ot tus anceftor by debt upon nihil dicit, was brought againſt the 


mibil dicit, nn ſum infor= daughters and heirs of Henningham, upon a bond in which 
matus, or con feſſion, the 


judgment (hall be gene- the father bound himſelf and his heirs; the defendants 


ral and aſſets preſumed. . . ; . 
Thercfore it feems in plead in ſtay of execution riens per deſcent in fee ſimple on 


ſuch caſe on ſcire fcias the day of the firſt writ purchaſed, or ever ſince; and 


to have exccut.on, he is a 5 

too late to plead rien, whether this (a) ſhall be pleaded, was in queſtion; 
per diſcent. f h f ſt © q : oh t . . - * 
>. Rol. Ab. 90. 1. Noy. for the firſt judgment was general, Wi 00 aying of ih 
56. 11. H. 7. 12. Dy. lands and tenements of the father, deſcended in * fee ſimple, as it 
199, 239. — 

ee Conp. ought, by the opinion of DYER, and all the Prothonata- 
727, 728] ries; and the precedents are accordant for the moſt part, 
Mo. 522 34. H. 6. 22. . ? p ö 

4 And ſo it ſhall be upon a non ſum nformatus pleaded, or 
1. a. K. 467. 3.Cro. 350. upon confeſſion of the action, if the heir himſelf will 


. " 5 not ſhew to the Court that he has nothing by deſ- 
4 > ug + 6 cent, or that he hath only one acre &c, for the original 
* 344. b.] writ of debt againſt the heir 1s debet and detinet, not ſo 
againſt executors, - And the Court ought rather to 1n- 

tend that the heir hath by deſcent, than otherwiſe, be- 

cauſe it is not denied by the heir, And it ſeemed to 

Dy, that if the profits of the land deſcended from the 

death of the father until the day of the writ, amount ſuf- 

ficiently to fatisfy the debt, and the plaintiff will ſhew 

[Cro. Eliz. 692. 2+ Ld. that to the Court, and the defendant cannot deny it, the 
8 8 plaintiff ſhall have a general judgment and execution 
L. de. mower 3- immediately; for note that the entry of the replication 
Carth. 354. Bul. Ni. where the defendant pleads riens per deſcent is, that the 
e defendant hath ſufficient lands and tenements by heredi— 
tary deſcent &c. whereof he might fully have ſatisfied 

the debt atoretaid, But Manwoop e contra tulis viribus, 


and 
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and that the firſt judgment above ſhall be ſpecial. See a 
like matter H. 6. & 7. E. 6. fol. [8 1. a. ante pl. 62.] and 
Trin. 3. & 4. P. & M. fol. [149. a. ante pl. 80.] and 


344. b.] 


Mich. 5. Queen Eliz. fol. [ 225. a. ante pl. 34. ] Killegrew plow, 441. a. 358. 


againſt T:ewinnard, and ſee Lib. Intrac. fol. 171. [41. b.] 


Debt againſt the executor of the heir upon a bond of the 


anceſtor without any averment in the count, that aſſets 


deſcended to the heir, which is intenible in law until the 


contrary be pleaded by the defendant. 


— . —— 


(2) A MAN grants a rent-charge out of his land by 

deed, in which there want ſuch words as, for Him- 
felf and his heirs, The grantor dies, the grantee brings a 
writ of annuity againſt the heir of the grantor, and 
counts upon this deed; the heir appears to the action, 
and imparls until another Term, and afterwards the gran- 
tee diſcontinues this ſuit, and diſtrains for the rent-ar- 
rear, and makes avowry; and the matter above is pleaded 
in bar; and thereupon the parties demur. And in next 
AMichaelmas Term it was ruled by the whole Court, that 
the diſtreſs was good and legal, becauſe the perſon of the 
heir was never charged, or bound by any word 1n the 
deed of grant; and then it follows conſequently that no 
election remains in the grantee after the death of the 
grantor to make that an annuity or rent-charge ; where- 
fore although proceſs in the annuity had gone even to 
judgment, as Littleton put the caſe [& 219. ] yet that would 
not diſcharge the land in this caſe, 


9. Co. 99. b. 
(Raft, Ent. 172. b.] 


One grants a rent- 
charge without ſaying 


for bimſelf and his heirs ; 


by his deach the gran+ 
tee's election is deter- 
mined, and he cannot 
charge the heir in an- 
vuity. | 

If a man bring annuity 
or an action which dues 
not lie, where he may 
dillrain, it ſhall not diſ. 
charge the land. 


Hob. 58. 2. H. 4. 13. a. 
5. H. 7. 23. Coke 10, 
128. a. 182. Jenk. cent. 
4. c. 13. 2. Rol. Ab. 
226. 49. E. 3.5. 37. H. 
6. 19. b. 21. H. 7. 4. a. 


[Co. Lit. 144. b. note (2) 
145. a. 1. Bac. Ab. 120, 
I21.] 


10 E. 4. 10. Lit. 48. a, 
Finch, fo. 17. b. 


(2) Hl. & 42. Eliz. C. B. One who had nothing granted a rent · charge, for which the 
graatee avowed in replevin; yet it was agreed that he might bring annuity; for there never was 


any election. 


— —— 


Owen ap David's Caſe. | 


( Ir was found before the eſcheator of Carnaer von, by Tenure of the Queen 


virtue of a mandamus, in the ſecond year of the now 
Queen, that Owen ap David * was ſeiſed of certain lands 


by the ſervice of going to 
the wars at ber charge, 
is no tenure id capite, 


though lound ſo by of- 


in fee, holden of the Queen as of her principality of fice. 


Wales in capite, by the ſervice (a) of going in the war of 


— 


— 


(a) See note (a) to 285. b. pl. 39. ante. 
4863 


— 


the 


345. a.] 
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Dy. d +. Roi. A. the Prince at the charges of the Prince, Whether that 


„ IS 

[Davies 160, 161.] 

30. H. 8. 44. b. Davies 
[ 59. b.] 67. a. Dy. 58. 
$55 b. 14. s. 136. 


be a tenure in capite or not, was the queſtion, And in the 
next Eaſter Term, it was holden by the council of the 
Court, no tenure in capite &c. 


r. Livery 57. Tenancy 61. {[12. Car. 2. c. 24.5 1 & 4. aboliſhed this tenure.) 


3 


In Cus.“ WAarkDoiUM. 


A baſtard to whom the 
mother conveys knight» 
ſervice land, is not a 
cii'id within 32. H. 8. 
C. I. 


10. Co. 83 6. Co. 77. 
29. K. 3. 14. b. Dy. 313. 
b. 296. b. Raſt. Willes 
2. Dy. 29, 287. 374. 
2. E. 6. Br. 394- 


[Co. Lit. 78. a. 123- 
Mr. Hargrave's note 8. 
That he is within the 
marria ge- act. 1. Term 
Rep. 96. And ſee 2. 
Brown Ch. Cal. 583.] 


— — — 


Thornton's Caſe. 


(4) WHETHER the baſtard-daughter of a woman 
ſhall be taken in law as one of her children, ſo 


that if the mother diſpoſe of all her lands holden in chi- 


valry to the ſaid baſtard-daughter by conveyance in her 
life-time, the Queen ſhall have a third part by the ſtatute 
32. H. 8. [c. 1. ] or not, And in next Eafier it was holden 
by SAUNDERS, KINGESMIL, and KAYLEWAY, that the 
Queen ſhall not have any third part in this caſe, becauſe 
ic is not a lawſul daughter, or child of the mother more 
than of the father, But Dy ER doubted of the caſe ; but 
upon the opinion aforcſaid, a decree was made in Mich, 


19. of the now Queen for Thernton againſt the Lady the 


Queen. 


(4) Trin. 10 Eiiz. Cur' Mard' lib. decret. fol. 327. $ Madam Woodhouſe, being ſeiſed of 


the manor of A. holden of the King in capite, made a feoffment thereof in conſideration of a 
marriage to be had berween Ur/u/a, a baſtard-daughter of the ſaid Madam and il. Cotton. 
Madam Wondhouje died, having iſſue Dudley Arrundall, who was found her heir. The auditor 
charged the third part of the 121d manor of A by way of livery, upon the ſtature of Mills; but on 
great deliberation of the Juſtices, it was reſolved that the baſlard- daughter ſhall take that land 
as a mere ſtranger, and not as any child of the ſaid Lady; and therefore the land was diſ- 
charged. 


Tue like alſo in + Thorp/or's caſe in the Court of Wards, fo. 529. 


„„ A _ —_ 


Oe" — — — —⅛¾ — —— 
0 * 


The legal quarter of a (5) A Queition was moved in the Bench upon a condi- 
ear conhits ot 91 days k | 

The balf of 92; ban — tion of re- entry for non-payment of rent due at 
whole of 365: the law 5 
eee bv the Mic huelmas, cr by the ſpace of a quarter of a year after, W hat 

odd hours. ſhall be accounted a quarter of @ hear? And by the opi- 


6. Co 62. Dy. 218. b. nion of the Court, the 4th part of the days of the year, 
Cro. . 166. Rol. . 
Ab. 5 ” Rata = which arc g1 days, make a quarter, and to the fix hours 


b. Co. Lit. 135 b. 255, a a 
. the law pays no regard. And Bendlowes ſhewed an 
Crest. 100. 1. Com. abſtract from an old book of the Exchequer to this end 
dig. 356, 357. Douzl. 5, Note, that every quarter of a year contains in it ninety 
463.) 5 

and one days, which make thirteen weeks; and half a 


(s) See ante fol. 327. [b. in the marg. pl. 7.] for computation of time the caſe of the 
Biſhop of Lincoln. 


year 


ane 


=y 
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year contains 182 days, but the year 365 days and 52 
weeks; the quarter of the year after the feaſt of Michaei- 
mas, begins on the goth day of September, and ends on the 


[ 344- 2. ] 


29th day of December; the next quarter begins on the 3oth 
of December, and ends on the laſt day cf March; the third 
begins on the firſt day of April, and ends on the laft day 
of June; and the fourth begins on the firſt day of Juh, 
and ends on the 29th of September; from which the verſes, 


Ter centum, ter viginti cum quinque diebus 
Sex horas neque plus, integer annus habet. 


* Hilary Term, 
18 Queen Elizabeth. 


— 


J The Order and Courſe of redreſſing Erroneous 
Judgments in Cheſter by ancient Cuſtom there. 


(6) PRI MIS the writ of error ought to be ſued out of 


Chancery, at Weſimin/ter, as other writs of error, and 
directed to the Juſtice of Cheſter, or his Lieutenant, and 
returnable before the King whereſoever he ſhall be in Eng- 
land; and ſuch ſpace between the teſte and return that three 
county courts may be holden, which is four months or more: 
and at the next county court after the teſte of the writ, the 
Plaintiff ought to bring it there into court, where it ſhall 
be opened, and read before the Judges, who are called in 
Latin, Fudicatores, and this ratione tenurarum ſuarum there, 
And there the plaintiff ſhall affign the error, without 
praying proceſs againſt the defendant, but only pray the 
Judges to examine the errors; and if error be found, 
they may adviſe upon it, or immediately reform it, and 
award reſtitution; or, by their diſcretion, they may 
award proceſs returnable at the next county court «gainft 
the defendant, ad audiendum errores /i quod, &c. and ſo re- 


In error in Cheſter the 
writ ſhall be ſued out 
at Weſtminſter, directed 
to the Chief Juſtice, and 
the judges there may 
reform errors in the re- 
cord, or proceſs in the 
abſence of the defend. 
ant, and award reſtitu- 
tion, or a ſcire facias 
againſt him, if they 
pleaſe ; but cannot exa- 
mine errors in fact; and 
if they affirm th--ir firſt 
judgment, all wall be 
removed into B. R. and 
if found erroneous, they 
(hall torfeit 10G), 
There muſt be time 
given for three count 
conrts between the hy d 
and return of the writ. 


4. Ini, 212, 214. Dy. 
320. N. TL. 230, 231. 6. 
11 4. 8. 19. H. 6. 13. 
6. H. 5. 4. Regiſter 17. 
34. H. 6. 42. b. Jenk. 
cen. 72. ca. 36. Goulſb. 
146 


(6) Trin. 7 Jac. Cardifs and Pools caſe accordingly. See the record Tin. 4. Jac. B. R. 


rot. bo8. New Book of Enxtrics 228. 


464 


form 


[ 345. b.] 


34. H. 6. 42. Dy. 321. 
6. H. 4. 10. 


Raſt. Ent. 290. a. co. 
nt. 228. b. 231. a.] 


Error 37. 


* [ 346. a. ] 


Tee the caſe of Eecle- 
ſton above, 320. b. p. 


19. per tot.] 
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form their own judgment given by themſelves, or by 
their predeceſſors bp. gag record ſhall remain there 
without removal, and bv ſuch means ſave the forfeiture 
of {.100 to the King for their erroneous judgment, 
But if they affirm the judgment which is erroneous, 
their affirmance and the record muſt be removed into 
B. R. if the party defendant be aggrieved by it; and if 
their affirmance be adjudged erroneous, although the firſt 
judgment was given by their predeceſſors, ſtill they ſhall 
loſe C. 100; and the party aggrieved by their affirmance, 
or by their arnullation, muſt bring a ſpecial writ of error 
upon the error peremptory, which ſhall not be examined 
by them ; and upon ſuch writ of error firſt brought, the 
Judges cannot hold plea of error in fact, as the death of 


one of the parties pending the firſt plea, or ſuch like, 


which 1s triable by the country, nor a releaſe of all er- 
rors + or like matter of bar happening after judgment, but 
only to examine the errors of the record or proceſs. And 
to prove the courſe to be ſo, ſee 6. H. 4. [ 8. 9. pl. 36.] 
and E. 34. H. 6. fo. 42. by NEDHAM, Juſtice, and by 
the Regiſter, fo. 17. and the Book of Entries, fo. & 272. and 
two notable precedents in the time of R. 2. of two judg- 
ments of two aſſizes reverſed by the Judges for errors in the 
record, and this in the abſence of the defendant, and 
without any proceſs ad audiendum errores awarded, fince 
the error appeared manifeſt; and another precedent be- 
fore ENGLEFIELD, in the 7th year of H. 8. with the judg- 
ment in aſſize by Colin v. Leigh, was by the Judges af- 
firmed in part, and annulled in part; but there the de- 
fendant was preſent by proceſs of ſci. fa. which the Court 
thought reaſonable and neceſſary to do before proceeding 
to the examination of the errors, * if he ſhould have any 
thing to ſay, wherefore, &c, and note the Book of Entries 
in the caſe above. The mandate to the ſheriff to garniſh 
the party defendant was made by the Juſtice of Che/ier, 
and not by the Chamberlain. Quære this. 
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Bacon againſt the Biſhop of Carliſle and another. 


(1) 2 impedit by Bacon againſt the Biſhop of Car- 
lifle and Mitton, Clerk. The plaintiff counted 
of a preſentation made to one Twaytes by an Abbot in 
the time of H. 8. and made his title by grant of the next 
avoidance made by the Abbot and his Convent, and that 
the church is now void by deprivation of the ſaid T. gene- 
rally ; and the Biſhop, as ordinary, entitled himſelf by 
lapſe by reaſon of the ſaid deprivation of T., becauſe he, 
not being miniſter according to the order made in the 
time of Edw. 6. and in the time of the preſent Queen, 
did not ſubſcribe to the articles of religion, according to 
the ſtatute of the 13th of the now Queen, c. 12, where- 
fore the church was void &, and Wition his Clerk 
pleaded the ſame plea: and iſſue was joined upon notice 
given by the Biſhop to the Patron of that deprivation, s. 
whether the Biſhop hath notified to the aforeſaid plaintiff 
the ſajd deprivation at the church aforeſaid as the Biſhop 
hath alleged or not. And the Jury gave a ſpecial verdict, 
5, that the Biſhop notified the nonſubſcription aforeſaid 
by T. to the articles aforeſaid, at the church aforeſaid, 
by his certain intimation ſealed, of the tenor following, 5. 
« R. Biſhop of C. to all ReQtors, Vicars, with cures, 
e without cures, Clerks, and lettered men whatſoever, 
«© within our dioceſe of C. health. Since R. T. Clerk, 
ce perpetual Vicar of the perpetual vicarage of the pariſh- 
& church of C. in our dioceſe, hath not ſubſcribed the 
& articles &c, according to the ſtatute &c, we command- 
« ing them all, and eſpecially the Curate of C. to de- 
& clare in the ſaid church of C. the ſaid nonſubſcription 
& &c,” And the Jury further found, that the ſaid inti- 
mation was publicly read in Exgliſß by the Curate in 
the pulpit in the ſaid church of C. on the day of the 
Epiphany of our Lord, in the time of divine ſervice in 
the morning &c. and afterwards was affixed on the door 
of the church by a general apparitor &c.: and whether 
this matter be ſufficient notification to the ſaid plaintiff of 
the ſaid deprivation of T. or not, they are ignorant, and 
Pray the advice of the Juſtices, 
(8) Note, no mention of the Patron, or of his name, 
in the intimation, Alſo, no expreſs mention is made of 


the 


[ 346. a.) 


If the incumbent be de- 
prived for not ſubſerib- 
ing the articles, the or- 
dinary muſt give per- 


ſonal notice to the pa- 


tron. 

A notification publicly 
read in the church, and 
fixed to the doors there, 
is not ſuthcient. 

In the intimation of 
ſuch deprivation he 
ſhould be called late in- 
cumbent, and ſhewn to 
be ſuch perſon as is 
bound to ſubſcribe wich- 
in the flatute. 


Dy. 294, 327. pl. 7. 
22. El. 369. b. 


Raſt. Spirit. Leys 4 
3. Cro. 680. Mo. 888. 
858. 


Ante 328. 7. 


6, Co. 29. b. 
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the deprivation according to the proviſo in the ſtatute 

aforeſaid, but that 7, hath not ſubſcribed to the articles, 

nor any matter of qualification of T. that he ght or 

need to ſubſcribe, but he 1s called in the infirument 

* perpetual Vicar, and not late Vicar: therefore, thei, hs 

* was not deprived at the time of the date of the intima- 

tion; wherefore no deprivation was or could be notified, 

Alſo, quære of the matter in law of ſuch public notice at 

the church &c. and not to the perſon of the patron, 

And note the favour of the Jury to the defendant, who 

found in their verdict that Thwaytes, the laſt incumbent, 

not having orders for celebhrating divine ſervice accord- 

ing to the form of the ſtatute of Edw. 6. or as is uſed 

at preſent, hath not declared his aſſent before the ordi- 

nary, or ſubſcribed to the articles &c. which is matter 

dehars their iſſue, and charge; therefore, there ought to 

Aan be no regard to that. And note the opinion of the Ci- 

[which ſee and 3. Mod. vilians, that this intimation is not ſufficient to prejudice 
Ent. 122. Wats, Cler. el . 

Law 55, 56. the patron, becauſe it is upon a ſtatute penal to the in- 

cumbent, and penal to the patron, to make him loſe his 

preſentation; and therefore ſuch notice to the patron 

ought to be truly, properly, and perſonally, and not fifli- 

6. Co. 29. tiouſiy; and the intimation ought to notify, that the Or- 

dinary hath deprived him by ſentence declaratory for 

nonaſſent and nonſubſcription to the articles, according to 

the ſtatute; otherwiſe it ſhall be intended, that the Or- 

dinary is content to permit him &, And on the laſt 

day of Term it was reſolved in the Exchequer Chamber, 

bythe opinion of all the Juſtices, and of the Chief Baron 


of the Exchequer, except HARPER and Mouxsox, ab- 


ſente Ga wo, that the ſaid inſtrument is inſufficient for 
the cauſes aboveſaid; and thereupon in the Bench, on 
the ſame day, judgment was given for Bacon, 


8 _= — —  —— 


Toptclif, qui tam, againſt Waller. 
An information for (9) ONE aller appeared by ſubpena iſſuing out of C. 


uſury was commenced . , 
in C. B. by e, B. upon an information of uſury by bill, ſued 


and concluded dent by one Toptclif, who ſues as well for the Lady the 


formam ſlatuti, without g 
1 * Queen as for himſelf &c. and made attorney ex gratis cu- 
tute. nd the dAtfend= : , $ 

ant appeared by attorney i , and pleaded nat guilty; and found againſt him &c. 


Juære, | 
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91ere, Whether the ſubpena there be the due proceſs of 
law ? Alſo, Whether he ſhall plead by attorney? and, 

Whether not guilty in this action be a proper iſſue or not? 

And the information was, that the aforeſaid Waller, at 

eſiminſter, by way and means of a corrupt accommoda- 

tion on the eighth day of September, in the year &c. had 

and received of a certain E. Story C. 5 of lawful money 

of England, for his own lucre and advantage, for the for- 

bearing and giving day of payment of {.zo, fromthe fourth 

day of Fuly, in the year aforeſaid, until.the eighth day of 
September then next following, 5s. beyond the rate of ,. 10 

in the C. 100 for a year, again/t the form of the flatute in 

ſuch caſe made and provided; by which he hath forfeited 

to the ſaid * Lady the Queen, and to the ſaid plaintiff, 

who as well &c, Z.150, s. three times the value of the 

aforeſaid C. 50, whereof the ſaid plaintiff demands a 
moiety &c. and prays as well for the Lady the Queen 
as for himſelf, that due proceſs of law be made againſt 
the ſaid defendant &c, and that he come here to anſwer 
&, Exceptions were taken to the declaration, in arreſt 
of judgment, becauſe it is not expreſied that the plaintif 
[defendant] mutuavit, that is ent to the defendant | plain- 
tiff] the C. 50 to the ſaid intent &. Alſo, no place aſ- 
ſigned where &c. Alſo, no ſtatute certain, But the ex- 
ceptions not allowed, becauſe the declaration is made 
according to the tenor and form of the ſtatute of 37. H. 8. 
[e. 9.] which is a general prolbition, that is to ſay, 
„That no perſon &c.” and contrary thereto, the defend- 
ant hath taken uſury by way of corrupt loan &, And 
of neceſſity it is implied that the defendant lent the J. 50 
&, And againſ the form of the flatute, altho' upon divers 
ſtatutes of uſury, is well enough in an information. 5. H. 
7. [ 17. b.] information of liveries &c. And at length, 
on account of the ſtatute of Feofai's, which ſpeaks of miſ- 
conveying of proceſs, and misjoiner of iſſue, judgment 
was given againſt Waller. 


346. b.] 


ex gratid, and pleaced 
not guilty; yet on the 
verdict found againſt 
him, judgment was 
ordered to be entered 
accordingly. 


16. Eliz. Bendl. 
251. Ben. in 
Keilw. 214. hae 
Is And. 48. 


[Mo. 302. pl. 452. Bul. 
Niſi Pr. 197. 1. Term 
Rep. 462. 


21 H. FO 14 A. 5 E. 4. 
1. 1. E. 3. 4 


1 Mar. 95. 2s 
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27. H. 8. 23. 40 
2. Keb. 289. 


Finch, fol. 18. Count 
good by indictment [r. 
And. 49+] Dy. 304, 306, 
312, 360. B. Action 
tur le caſe 6r. R. 80, 
16. El. Bend pl, 17. 


[Co. Ent. 394. b. Ow. 
135. but Cro. Jac. 14. 
contra. Yet ſec 2 Hawk. 


Pl. Cr. 357, 3584 


[Com. dig. Amendment 
(C. 2.) and ſee Bendl. 


252. JT 


+ Sic in orig. of all editions; but mutuatus eff, which mould been the word uſed, always 


ſigaifies borrowed, 


Gage 


1347. a.] 


On a condition to make 
a leaſe before 1. ichael- 
mas for 31 years it A. 
will conſont, if not, for 
21 years ; the leaſe for 
21 years muſt be made 
before Mic haelmas, if 
A. withhold his confent. 


1. Ard. 49 
Bendl. 276. Ls. Cs 


fVin. Ab. Condition 
(Y. b.)] 

N. Ben. 8. 1. Ro. Abr. 
446. R 289 2. Saund. 
131. 2. Keb. 619. 
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Gage againſt Fourthe. 
(10) THE condition of a bond was 5. if the obligor be- 


fore ſuch a day make a leaſe to the obligee for the 
term of 31 years, if A. B. would aſſent to it; and if he 
would not aſſent, then for 21 years, that then the bond 
ſhould be void. A. B. before the day would not aſſent; the 
obligor is bound to make the leaſe for 21 years, and that 
before the day; for one or the other leaſe ought to be 
made before the day: and this by the opinion of all the 
Juſtices of the Bench, See the like $ Eaſter 7 of the now 


Queen, 


(10) One covenants to aſſure a manor to another within two years, and to bind himfelf in 


a bond of 200. to the plaintiff to pay 100. to his ſon, if he ſhall have any of the age of ſeven 
years; adjudged that the bond ſhall be made within the two years; but if the contract to make 
the obligation had been in the other ſentence, there. he ſhould have time to make it during his 
life. Mich. 3 Jac. in C. B. between Bracherbury and Bracherbury, | cited in Palm. 436. Lat. 


106.4 


DE vox. 


If a denefice avoid by 
acceptance of another, 
no ſubſequent diſpenſa- 
tion under 28. H. 8. c. 
16. can reſtore without 
a new pri ſentation. 

If the King have two 
titles, as patron of the 
fee, and by lajſc, when 
te church is void his 
grant of the advo ſon 
without expreſs men— 
tioa of the immediate 
preſentation docs not 
raſs that. 

When the church a- 
voids by reſiguation, the 
King can have no ad- 
vantage of a lapie until 
after notice given to the 
patrou. 

If the King's preſentee 
aſter 1n9:turion die be- 
fore induction, whether 
the King ſhall preſent 
de nwvo--quere. 


347. b. 
Jenk. cent. 6. c. 28S. C. 
4. Co. 75, 79, $9, 
117. Dav. 78. Co. Lit. 
3 Dy. 251. Co. 
Mag. Char. 683. Dy. 
277. Raſt. reſidence 2. 


— — . —— 
Weſton's Caſe. 


(11) RICHARD WESTON had a diſpenſation from Rome 
in the year 1513, 5. in the 4th year of H. 8. to take 

and have two benefices with cure; and at the time of the 
making of the ſtatute of 21. H. 8. c. 13. he was beneficed 
with a benefice with cure of the annual value of /. 8, and 
on the 29th of April, in the 25th year of Henry 8. he took 
another like benefice, being Bachelor of Canon Law; and 
within a year after the act of 28. H. 8. c. 16. made in 
June, he obtained of King Hen. 8. a confirmation of his 
diſpenſation, and with other words vf grant to him, by 
his royal prerogative, to have, uſe, and enjoy the effects 
of his * ſaid diſpenſation: and by color of the premiſes 
he enjoyed both the benefices until the gth year of the 
preſent Queen at which time the Queen, pretending title 
of lapſe to the firſt benefice, by default of the patron, 
ordinary, and metropolitan, by the act of 21. H. 8. pre- 
ſented; and the preſentee was inſtituted and inducted 
therein, and dicd thereof poſſeſſed. And in the 11th year 
of the preſent Queen, Meſton reſigned the firſt benefice to 
the ordinary, who, for any thing firſt alleged, gave no 
notice thercof to the patron, but ſuffered the ſix months 
to 
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to paſs, and the metropolitan alſo; and the church re- 
mained void four or five years, and then the Queen pre- 
ſented one by lapſe, who is admitted and induQted ; 
againſt whom and the Biſhop the patron brought quare im- 
pedit. Note, that by acceptance of the ſecond benefice in 
April, in the 25th year of Hen. 8. the firſt was void as by 
death or reſignation, by the ſtatute of the 21. H. 8. not- 
withſtanding the diſpenſation, which alſo was made void by 
the ſame act, and continued void in law and fact until the 
29th year of H. 8. when the King made the confirmation 
and grant of the diſpenſation: and Whether Meſton be by 
that enabled and reſtored lawful incumbent again of the 
firſt benefice, quære; upon which depends the preſenta- 


tion of the Queen, in the gth year, by title of lapſe, by 


reaſon of prerogative through default of the patron, or- 
dinary, and metropolitan. But admit that by force of 
the act of 28, and the confirmation and grant, Meſton con- 
tinued lawful incumbent, then when he reſigned in the 
11th year, of which reſignation no notice was given to the 
patron by the ordinary in his time, nor by the metro- 
politan 1n his time : yet Whether the Queen by her pre- 
rogative may preſent without notice given to the patron, 
quzre, And Mounsow and Dyer were of opinion 
againſt the plaintiff, and with the defendant ; but Man- 
woop and HARPER for the plaintiff, (12) And for the 
firſt queſtion which ariſes upon the ſtatutes, Mouxsox, 
Manwoop, and HARPER thought that eſton could 
not be reſtored to his former benefice without a new pre- 
ſentation &c. but DyER e contra: let them weigh the 
words of the ſtatute of 28. 5s. ** to have, uſe, and enjoy the effects 
* of the bulls” &c, and 4. E. 4. [ 3. b.] See a like caſe in 
the ſtar-chamber, for the impoſition of a cuſtom upon 
wools &c, when there are two ſtatutes, the one 1n ap- 
pearance croſſing the other, and no clauſe of on ob/Zante 
is contained in the ſecond ſtatute, ſo that one may ſtand 
with the other, the expoſition ought to be that both 
ſhould ſtand in force &c. So here. And the other queſ- 
tion, s. Whether when the King hath two titles to a 
church, s, the one * as patron of the fee, and the other 
by prerogative, by lapſe, the church being void, altho' 
the King grant the fee of the advowſon, without expreſs 


grant of that preſent avoidance to preſent, the grantce 
ſhall 


347. b.] 


Dy. 237, 2556. 
4. Co. 70. Lit. Rep. 303. 


Raſt, Diſpenſacions. 
Dy. 227, 338. a. 6. Ca, 
2, 4. 


Mo. 443- 


6. Co 13. 2. Iuſt. 653. 
Plow. 10. Rol. Contin. 
410. R. 92, 133. 1. Co. 
6. 15. 6. Co. 20. 1 Ro. 
Rep. 92. 2. Keb 381. 
1. Ro. Rep. 154. 


[Wats. Cler. Law. 6, 
19. 

[ Jenkins, fol. 244. re- 
ports that by all the 
judges, in this caſe the 
church was void by re- 
ſignation, for the act of 
25. had made A. in- 
cumbent as he was be- 
fore 21. without a new 
admiſhon.] 


. 348. a. 


2. Rol. Ab. 196, 353. 
3 54. Plow. 333. a. 

Nat. 33. Dy. 300. a. 
11. El. 283. a. Stamf. 44. 


348. a.] 


Quare imp. 31. Dr. St. 
116. 6. Co. 52. 


[Warts. Cler. Law 89.] 


5. E 4. 3. b Mo. 307. 
1 3. El. 294. b. 22. El:z. 
369. b. Dy. 365. 9 Co. 
132. a. 1. Inſt. 344. 
Mo. 443. Fit. 34, 5 
25. E. 3. 47. a. 12. El. 
292. a. 10. H. 4. 4. a. 
44. E. 3. 35 

[Wats. Cler. Law, 6. 
3+ Burn Eccl. Law, go, 
gt. Wood's Inſt. 151. 
Bul. Nif Pr. 124. 2 
Wilſ. 200. 3 Burr. 


1508.4 


[Wats. Cler. Law, 116. 
1. Leon. 156. poſt 360. 
pl. 7. 3 Mod. Ent. 84. 
& ſee 2. Black. 1040.] 


38 H. 6. 15. 


21. E. 4. 34. 44. E. 3. 3. 
11. H. 4. 9. a. Co. Lit. 


344. b. Dy. 217. 


Hil. 17. El. rot. 608. 


A. deviſes land to B. 
on condition to pay his 
wife a rent thereovt, 
and gives her a diſtreſs 
if atter demand it is in 
arrear. The heir may 
enter for the condition 
broken if not paid, 
without any demand ; 
but the wife muſt make 
demand before ſhe can 
diſtrain. 


1. And. 50. 1. Leon. 269. 
3. Mar. 127. a. Co. Lit. 
144. R 461. Rol. Con- 


tin. 425. 
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ſhall not have the preſentation, by the opinions in 16. F.. 
[7. b. pl. 11.]& 9 E. 3. [25. pl. 24.] which was agreed 
by all. And as to the third queſtion, Whether notice 
ought to be given to the patron upon the reſignation, or 
not, it ſeemed to the three Juſtices that it ought; other. 
wiſe the Queen ſhall not have prerogative by the lapſe; 
but DYER e contra; and eſpecially here, where by the 
plea and demurrer it is confeſſed that there was default 
in the patron ; which implies neceſſarily a notice given 
by the ordinary, or otherwiſe no default, Alſo, a fourth 
queſtion was moved, s. if the preſentee of the Queen, 
after admiſhon and inſtitution, die before induction, 
Whether the Queen ſhall preſent de novo; for her preſen- 
tation before induction is revocable by her prerogative, 
which is not the caſe of a preſentation by a ſubject. And 
by the opinion of Mounsow and DyEx it ſeems that the 
Queen ſhall have it, but the two others contra. But yet 
all agreed that the Queen's preſentation ſhall be always 
ſaid, admitted, inſiituted, and inducted, confirmed by pre- 
cedents, and the books of + 14, 22, & 33. H. 6. [27. 24. 
a. pl. 3.] & 24. & 38. E. 3. [ 29. b. pl. 31. 3. b. 4. a.] And 
at length the matter was finiſhed by my award; but yet 
that did not ſtand, but judgment was given for the plain- 
tiff, and a writ to the Biſhop &c. on account of the opi- 
nion of the greater number of Juſtices of both Benches, 


—— 


MAN having no iſſue, deviſed by his laſt will in 
writing, certain tenements in London to two of 
his friends in fee, to hold in common, upon the condition 
following, s. that they and their heirs ſhould pay an an- 
nual rent of C. ). 6s. 8d. iſſuing out of the ſaid tenements 
at four uſual quarter days, according to the cuſtom of 
London, to the wife of the deviſor during her life, and 
alio to the new erected hoſpital of London for the relief of 
twelve poor there, four pounds annually forever; and that if 
the rent ſhould be behind by the ſpace of ſix weeks after any 
of the days of payment, (and legally demanded) it ſhould 


(13) A 


(13) Mich. 37, 38. Eliz. C. B. Wentworth's caſe. [2. And. 30. Cro. El z. 451. Noy $5-] 
The rent afhgned to the wife for dower, upon condition of non payment to be reſtored, need 
not be demanded by the wife. 

No judgment was given in the caſe of DYER; and it ſeemed to divers juſtices that the plain» 
tiff hall recover, for this will was upon a condition which was broken. 
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be lawful for his wife to diſtrain upon the tenements 


adding moreover that his full intent and will was, that 
ſhe ſhould annually pay the ſame rent“ according &c. 
The rent is behind on one of the days, and no demand 
made at the tenements by the wife, nor by any other for 
her; wherefore the heir of the deviſor entered. Quære 
upon a ſpecial verdict given in cjectione firme in laſt Eaſter 
Term, Whether his entry be lawful, or not, or the penalty 


of the expreſs condition annexed to the eſtate of the de- 


viſees qualified, and utterly deſtroyed by the penalty of 
diſtreſs added to the rent, and ſo a limitation of the pay- 
ment of the rent to the wife, and the heir of the deviſor 
to take no advantage of the breach of the conditio? And 
it ſeemed to Manwoop and Mounson, that it ſhall be 
ſo intended, and that the entry of the heir is not lawful ; 
but DYER and HARPER clearly to the contrary : and ſo 
was the opinion of WRA and SAUNDERs, Chief Juſ- 
tice and Chief Baron, in the preſence of Manwoop, at 
table; and that both penalties, s, the condition and re- 
entry, and the diſtreſs to the wife given for nonpayment, 
are good remedies, and ſureties for the firm payment of 
the rent to the wife according to the intent of her huſ- 
band; and as to the demand of the rent, they thought it 
not neceſſary for the wife to make any demand on the 
land ; but it is payable by the deviſees at their peril if 
they would fave their land; but before diſtreſs taken the 
wite ought to make demand, 


————— Im mm—— — 


Howel againſt Forteſcue and others. 


PPEAL was brought by Howe! of the death of 


his brother, againſt Forteſcue and divers others; 


(14) A 


Forteſcue appeared, and the others did not, And the 


Court was againſt the others as principals, and againſt 
Forteſcue as acceſſary, before and after the felony, And 
he pleaded in abatement of the writ 3.“ that whereas an 
« original writ of appeal is purchaſed againſt William 
* Harriſon, late of Mur/eley, in the county of Buckingham, 
« Teoman, otherwiſe called . H. late of M. in the county 
« aforcſaid, Yeoman; the ſaid Forteſcue ſays, that neither 


* at the time of the purchaſing of that writ, nor ever 
& afterwards 


*[ 348. b.] 


Dy. 127. 


5. E. 4 27. Dy. 35m. 


Lit. pl. 345. Mo. 983. 
cont. Pal. 321. 


[1 Bac. Ab. 417 413, 
Doug. 486.) 


Bucks. 


In appeal of death 
againſt . H. of M, as 
principal, and F. as ac- 
ceſſary, F. may plead 
nul tiel M H. ia rerum 
naturd on the day of the 
writ purchaſed. And 
if there were a W. H. 
but he not of M. or 
if he be dead beſore the 
writ purchaſed, it is 
good. 

Aver nent lies againſt 
the ſheriff's return, in 
faworem vitæ. 


Dy. 327. 2. 
I. Zulſt. 74. 


[ 328. b.] 


Poulton 16. a. 10. H. 7. 
28. a. 20. H. 6. 30. 


* 349. a.] 


2 Bulſt. 79. 


9 E. 3. 37. 2. 


Lz. Hawk. pl. 453.] 
2. K 4. 77. 36. H. 6. 


45, 4. 34 H. 6. 27. 5. 
E. 4 1. b. 19. H. 7. 23 


Tlenk. cent. 3. e. 98. 


Dalton's Sheriffs 191, 
192. Com. dig. Re- 
torn (G.) 


The conuſee of aſtatute 
takes a fac of the land 
to the uſe of another in 
fee; this does not diſ- 
charge. 

Dy. 124. 134. 362. 

7. Co. 39. a. 20. a. 30. 
ir is not extinguiſhed, 
16. E. 4. 5. a. Kaſt. 
Utes. 9. 

[For what acts of the 
conuſce will diſcharge 
ths: land. See Bac. Ab. 
Execution (B. ſect. 7.) 


Can. Stat. Staple. (F.)! 
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© afterwards was there any ſuch perſon as William Har- 
& riſon in rerum naturd, as by that writ is ſuppoſed and 
„ this &c. wherefore he prays judgment of that writ 
« &c,” And the truth of the caſe was, that the name of 
baptiſm of the ſaid Harriſon was miſtaken, 3. William for 


Thomas, And Whether this plea ſhall be largely intended 


in law, that if there be within the realm in any county 
any ſuch William Harriſon, this plea ſhould be tried 
againſt the defendant, quere,—Alſo the original writ was 
returnable ofabis Michaelis, which was adjourned * until 
craſt. animarum, and on the firſt day of that return s. the 
6th day of November, the writ was delivered to the ſheriff 
to be ſerved, and not before ; and yet the ſheriff returned 
a tarde delivered &c, which by implication and common 
intendment was before the day of the return. And Whe- 
ther the defendant can be received to traverſe the return 
of the ſheriff, ure. And theſe two queſtions were put 
to the two Chief Juſtices by the Earls of Suſſex and Lei- 
ceſter, arbitrators in the appeal; and at firſt their opinions 
were, that the plea ſhall not be intended of any ſuch 
perſon out of the county of that vill of which the party 


was named, late of M. in the county aforeſaid; and although 


there be of that name a Milliam Harriſon in a foreign 
county, it does not ſignify ; no more ſhall it be, if there 
was ſuch William Harriſon at the felony committed, who 
died before the writ purchaſed, nul tiel perſon in rerum 
natur d is a good plea, for which ſee thereof 20. H. 6. fol. 


33. [ 30. b. pl. 29.] & 27. H. 6. twice [6. b. pl. 2. & 8. b. 
pl. 10. ] and for the other queſtion, they thought that the 
. defendant might have the traverſe to the return of the 


ſheriff, in ſavorem vitæ. And the matter before ſtands 
with the return guia minus tarde cum deliberatum fat breve 
exequend” poſt diem returni &c. 


—  — 
(1 5) PHE conuſor levied a fine of his lands to the 
conuſee and others, and to the heirs of the 
conuſec, to the uſe of a ſtranger in fee; whether that ex- 
tinguiſhes the execution of the recognizance or not ? 
And it ſeems not, for the ſtatute of 27. H. 8. [e. 10.] of 
uſes &c. hath a ſaving for elder rights, titles, intereſts, 
actions, &c, that they then had, or afterwards ſhould 
have &c. 
* Faltcr 


in t. 


40 to 


— 
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* Faſter Term, 


Beginning on the Ninth Day of April, 
in the 18th Year of Queen Elizabeth, 


and Ending on the Fourth of June. 


The Parſon of Peykirke's Caſe, 


HE parſon of Peykirke and Elmeton juxta Peterbo- 

rough, of which the Abbot of Peterborough was 
patron, and alſo owner of the manor of Elmeton, being a ham- 
let of that pariſh, at this day demanded tithe of hay and 
corn out of the demeſnes uf Eimeton manor, of which the pre- 
ſent Dean and Chapter of P, are both patrons and owners ; 
whereas within time whereof memory runneth not to the 
contrary before the diſſolution of the abbey, and at the time 
of the diſſolution, no ſuch tithes, but only other tithes, as 
of wool and lambs &c, were paid by the farmers by leaſe, 
or at will, being lay perſons. Whether a prohibition 
upon the ſtatute of 31. H.,8. [c. 13.] by virtue of this 
word diſcharged, will lie or not? And by the opinion of the 


Juſtices and Clerks of B. R. prohibitions in this caſe are 
common &c, 


(60 


» . — e 


(17) SOCAGE land is deviſed by laſt will in writ- 


ing to A. in tail, remainder to B. and C. (rwo 
brothers) in tail. A. enters, and makes diſcontinuance, 
and dies without iſſue; B. has iſſue D. and dies: D. 
brings formedon in a) remainder for the moiety, and the 
Writ was © et que poſt mortem of the aforeſaid A. B. and C. 
to the aforeſaid D. the ſon and heir of B. ought to re- 


2 
F 


Prohibition lies to a ſuit 
for tithes of bay and 

rain, where the lands 
in the hands of an ab- 
bot and his farmers 
have from time imme- 
morial bean charged 


with tithes of wool and 
lambs only. 


[o. Vin Ab. 49.] 


2. Co. 44- b. 48. A. Hob. 
44. Pal. 119. Raft. Mo- 
naſtr. 11. 32.H. 8. c. 7. 
Raft. Tithes 8. o. El. 
277. b. 2. Eliz. 171. a 
6. E. 6. 79. a. Dy. 49. 
170. 277. 60. 


[See 3. Bur. 1273. 


— — — 
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A. tenant in tall, re- 
mainder to B. and C. in 
tail. In formedon by the 
heir of B. the death of 
C. needs not be ex- 
preſsly alleged, u 
© pofi mortem, of A. B. 
«and C. &. eo quod 
& H. died without heir 
{© of his body,“ is ſuthi- 
«© czent, 


A P 
= _—_ * 


(a) Becauſe B. the father never was in 
pofſethon; for if the remainder had been exe- 
euted in B̃. the right would have deſcended to 


F. N. B. 502. A. 
4 H 


— 


D. and his writ muſt have been formedon in 
Deſtender. 8. Co. 89. Booth's real actions 152. 


« main 
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% main by the form &c. eo quod the aforeſaid A. died 
«© without heirs of his body” &c. without any mention 
made in the c quod of the death of C. the jointenant of 
the frechold of the remainder. And for this cauſe the 
7. H. 5. 7. b. 28. H. 8. writ was challenged by BENDLowEs ; ſed non allocatur, 
* E for the clauſe eo qucd in the formedon in remainder or 
reverter, ſerves only for the extinguiſhment of the firſt 
eſtate tail, and not for any tenant of an eſtate for life 
only. And ſee this, E. 16. E. 2. [fol. 473, 474+] a good 
caſe. And the Regiſter, [fol. 243.] ſeems accordant, for 
the clauſe of et que poſt mortem ſerves ſufficiently to prove 
the death by common intendment; and the words, died 
without heir &c, ſerve to prove the particular entail to be 


determined and ſpent, ſo that the remainder 1s executory, 


Fit. Nat. 217. b. 218. b. 


_ — — — 
Brax. Haley againſt Rownd and Others. 


AF. leaſes 10 acres of (18) 


his rectory tor 10 years, 
and afterwards makes a 


THE Dean of Sarum, ſeiſed of the Rectory of Son- 


ning in right of his deanery, leaſed 200 acres 
leaſe of the entire rec- : 8 
tory to B. though no thereof for the term of 6o years, which is confirmed by 


attornment ” the 10 the Dean and Chapter; the leſſee entered, and after- 
acres, yet they pats, 3 ——D 
deing parcel of the "ec: wards within the term the Dean leaſed the rectory * itſelf 


t d after ith 
2 — B. fall have for the term of 60 years to a ſtranger, to commence at a 


them. day after in the ſame year, which is alſo confirmed: and 
„ 1 afterwards the Dean leaſed the ſaid 200 acres to another 


rot. 2000. for the term of 61 years, to commence after the expira- 
. 3 x] tion of the firſt term, which is alſo confirmed ; but no 
* | 350.4. 


attornment was made to the leſſee of the rectory : quare 
whether the reverſion of the 200 acres paſſed in poſſeſſion, 
2. Rol. Ab. 121.33. H. or not. The caſe in effect is, a man ſeiſed of a manor 
6. 38. a. 9. Eliz. 233. a. . . 

5. Co. 55. demiſes 10 acres of the demeſnes for 10 years, rendering 
Plow. 103. b. 433. b. a rent; and afterwards demiſes the entire manor, by the 


43. 10. H. . 16. : 
28. H. 8. 26. a. Co. name of his manor of &c, for 20 years, the term to com- 


. 5 15 mence at the Feaſt of St. Michael then next enſuing. 
7. 6. B. N. C. 298. Now, whether a leaſe and intereſt for ten years, in the 

ſaid ten acres, paſſes to the leſſee of the manor after the 
[By 4. Ann. e. 16. expiration of the firſt ten years, altho? no attornment be 
Lr e made by the firſt termor, or not? And it ſeemed to 
caſes. Doug]. 232, 283. MANwooD and DyER that it does paſs, but not as 2 

reverſion, but as member and parcel of the manor; for 


[Vide ante 103. a. pl. (] the ten acres were never ſevered from the manor, but the 


3.Leon. 17. Dy. 307. b. 
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freehold and fee thereof remained always parcel and 
member of the groſs, and body, and name of the manor 
and ſo was the opinion of WRA, Chief Juſtice, at table 
afterwards; but HARPER e contra. 


Bendloſe [fol. 285. ] reports the caſe to be adjudged according to the opinion of HARPER; and 
afterwards judgment was given that the plaintiff ſhould be barred [ becauſe] the Judges ſaid 
that the reverſion of the ſaid tenements in the Count paſſed by the ſaid leaſe, made to the ſaid 
Will.” Barker, who was himſelf the leſſee of the rectory for ſixty years without any attorn- 
ment; for they were parcel of the ſaid rectory: and the Icaſe made of the ſaid 200 acres for 
ſixty-one years, was void according to Bendl. 


— — —— — —— — | — — 
DokrsET. 
(19)]N quare impedit the plaintiff recovered, and had a If, during the vacancy 


q 1 R . t the {| 
writ to admit his clerk, directed to the Dean and on 8 13 the a 


; ri 1 dians of the ſpiritual- 
Chapter, guardian of the ſpiritualties, ſede vacante epiſco- . 
patus, which is not returnable; and before execution of turnable; and before it 


? : is ted Bi- 
the writ a Biſhop is created, It was doubted whether (hop is crened ; the 


the authority to execute the writ be determined in the Hlaintitt upon ſuggeſtion 
may have a new writ 


Dean and Chapter. And it ſeems, that upon a ſuggeſ- to the Biſhop returna- 
, x ble : but whether their 
tion made to the Court of this matter, becauſe nothing power is determined by 


was done upon the writ aforeſaid, another writ may be bee e 
: : 1 Dy. 260. 2. Inſt. 398. 
awarded to the Biſhop, and it may be returnable if the 17. E. 3. 23. 40. E. 3. 


a 2 5. 2. Ro. Abr. 590. 
party pleaſe &c. | 21. H 6. 10. 8. Co. 69. 


[Palm. 464. but ſee 
3. Salk. 72. Gibſ. Cod. 


_ —ñ— 114. 
[Wats. Cl. L. 297, 8 


(20) A BOND of L.200 is made to two to pay them 5. Bond to A. and B. in 
one hundred pounds to one of them, and the 7 28 


other hundred pounds to the other. One of the obligees 2 Mo L 3 2 
, . 4 Go e Whole 
dies, and his executors ſue for the one hundred pounds: ure. : 


whether the entire £.200 ſhall not accrue to the ſurvivor, 4 Co. 4. 4. E. 4. 29. 
5. Co. 19. 55. Plow. 


Ju Exe. 141. 153 16. H. 7 7. 

b. 14. E 4.7. 9. H 6. 
25. b. 32. H. 8. 48. a. 2. E. 4. 36. 4. Co. 47. Perk. 36. b. Simile poſt 351. b. Hoe and Mace's calc. [See 
Hob. 172. Co. Lit. 180. b. and Mr. Hargrave's note (1.) there, 3. Bac. Ab. 696. Shep. Touch. 363.] 


(20) Mich. 41, 42. El. rot. 2504. SH v. Sherwood. [Ow. 127. Cro. Eliz. 729.0 Debt 
vpon bill for C. 20. the bill was. Memorandum that I, Will. Sherwood, have received of Thomas 
* Betrie C. 40 to the uſe of Robert Shaw and Eliz. his wife, equally to be divided between 
them; which ſaid ſum 1 do acknowledge myſelf to have received to the uſes aboveſaid, and 
the ſame to re-deliver again ar ſuch time as ſhall be thought moſt fit for the profit and 
© commodity of the ſaid Robert Shaw and Elizabeth his wife.” Robert died inteſtate, and Shaw 
the plaintiff took adminiſtration, and brought debt againſt Sherwood for C. 20. And agreed b 
WaLMrsLEY, GLANVILL, and KINGS MILL, that it is a debt due to Robert Sha and Eliza- 
be his wife ; and per 1otam Curiam, if it is a debt, It 1s a divided debt and not joiat ; for there 
GLANVILL faid, that there may be ſeveral ills to ſeveral men of ſeveral ſums; 5. £.20 to one, 
and /.29 to another in one deed. Ex Lib. Mri. Andrews. 

Mic. 21, 22. Eliz. C. B. it was reſolved by the Court in the caſe of DYER, that the C. 200 
luvives, and theſe words 3. one hundied pounds to one, the other hundred pounds to the other, 


ate void words. , i 
4H 2 * Eden 


* [ 350-b.] 


ö 2 


Deviſe to two in tall, 
who by parol make par- 
tition, this is void, and 
the ſurvivor ſhall take 
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* Eden againſt Harris. 


MAN ſeiſed in fee of ſocage land had iſſue two 
daughters, and deviſed the land to the two 


(20) A 


the whole. —Scu;, if daughters and to the heirs of their two bodies lawfully 


they had ouly a term. 


[Bendl. 257 ] j 
„ 


17. E. 3. 51. a. Tayle 
18. Co. Lit. 30. a. 187. 
183. a [169. a. and Mr. 
Hargrave's note (2.) 


31. Af. 3. 1. Co. 84. b. 
33. H. 6. 30. a. 18. E. 3. 
6. b. Coke 6. 12. 14. 
Ele. 303. b. 8. Af. 33. 
Godb. 94 Dy. 29. 4. 
30. H. 8. B. N. C. 133. 
2. Eliz. 179. a. 3. H. 4. 
2. a. 19. Aff. 1. 47. Aſſ. 
8. 3. E. 4. 9. a. 
[Cro, Eliz. 95.] 


_—_— 


W1LTS. 


The King grants ex cer- 
td ſcientis, a rectory 
« and all hereditaments 
« parcel of, belonging, 
©« or appertaining there- 
ce to, in as ample man- 
« ner &c.” the advow- 
ſon of the rectory paſles. 


If the patentee of the 
King of an advow ſon 
where the patent was 
void, and the advowſon 
did not paſs, preſent 
twice, and his clerk is 
inducted, he has gained 
poſſeſſion by this uſurp- 
ation even againſt the 
King, and at the next 


avoidance, if diſturbed, 
may maintain athſe of 


darrein preſentment, 
Trin. 16. Eliz. rot. 
1348. Lone. 


[Wars. Cl. Law. 1271 


2. Ro. Ab. 185. 10. Co. 


65. a. Jon. 23. 


7. E. 3. 5. Qyar. Imp. 
19. 16. E. 3, Grants 86, 
57. 5. E. 2. Quar. Iinp. 
165. 33. H. 6. 14. Dy. 


22 3. b. 26. Aff. 53. 


[ 1. Com. dig. 283. Shep- 


Touch. 88. 
43. E. 3. 22. b. 


begotten, They took huſbands, and the huſbands and 
wives at their full age made partition by parol: and the 
one huſband had iſſue, and his wife died; Whether the 
other huſband and his wife ſhall have the whole by the 
ſurvivor, or not, was doubted by ſpecial verdict in treſ- 
paſs. And the opinion of all the Court, without argu— 
ment at the Bar or Bench, was, that the ſurvivor ſhall 
have the whole; for the partition by parol is void, made 
by jointenants or tenants in common of eſtate of inherit. 
ance ; but of a term peradventure the partition is good, 


(21) Z. ſeiſed in fee of the ReQtory of Meſt Bodwin, im- 

propriate holden of the King, and alſo of the 
ad vowſon of the vicarage appendant thereto, was attainted 
of felony in the time of Fd, 6, But the eſcheat of the 
rectory, to which &c, and the annual revenues and pro- 
fits of it were concealed from the King, and at all times 
ſince, until the 7th year of the now Queen, that the eſcheat 
and concealment were found by inquiſition; fince which 
time the Queen who now 1s, by her letters patent for 
money and other conſiderations, and of her certain know- 
ledge, ſpecial grace, and mere motion, granted all the poſſeſ- 
ſions of the glebe and tithes of the rectory by ſpecial and 
particular names, and generally all her hcreditaments what- 
ever parcel of, belonging, or appertaining to the ſaid rectory in 
IV:/i Bodwyn (but no expreſs mention made of the rectory 
or advowſon) &c. as fully and in as ample manner and form, 
quality and condition, as the faid E. had them Sc. and as they 
came or ought to have come to the hands of the ſaid Queen with 
this proviſo, s. that if the premiſes were not concealed &c. 
but that the iſſues and profits were accounted for to King 
E. Queen NM. or to the Queen who now is, fince the 
attainder, then the letters patent ſhould be void; the 


(21) Mich. 31, 32. Fliz. C. B. Quare impelit by Denny v. Aftill. (1. Leon. t9i- Cro. 
liz. 163.) The King hath the advowſon of che vicarage of D. and grants his vicarage of D. 
the advowlon of the vicarage docs not pals, 
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patentee preſented to the vicarage, and his clerk was ade 
mitted, inſtituted &c. and afterwards reſigned ; the pate n- 
tee preſented again, and is diſturbed, and brought aſſiſe 
of darrein preſeniment, and gave all this matter in evidence 
to the Jury taken by default in C. B. whereupon the de- 
fendants demurred, but no averment was taken in the 
evidence by the counſel, of the concealment, or that the 
iſſues and profits were accounted for &c. fince the at- 
tainder, to ſerve and ſatisfy the proviſo alleged by the 
plaintiff * himſelf :—quere if he ought of neceffity. 
(22) Alſo, ure Whether the advowſon paſſed as in groſs 
or appendant by the general word *©hereditament,” becauſe 
it belonged to the rectory? and admit that it did not 


[ 350. b. 


* [ 357. a.] 


13. H. 4. Grants 88. 
Dy. 48. b. 6. E. 3. 56. 
Garranty 61. 5. E 3. 
66. Livery 7. 19. E. 2. 


| Breet. 844. 
paſs, ſtill Whether the patentee hath gained the advowſon 
of the Queen by /a) uſurpation, as he ſhould have done 
of a common perſon, or not? And by the opinion of 

. y a H. 40. Eliz. C. B. 
the Court in E. Term next, judgment was given for the Nicholbs caſe, adjudg- 
plaintiff, and that by the general words above the ad- N e 


Stam f. 44. 9. Co. 32. a. 
vowſon of the vicarage paſſed, and the parſonage alſo, 22 14 e br. 
and this by the words as fully &c. as &c. and of ſpe- 371, 2. 370. 2. Re. 
cial grace, certain knowledge &c. So the Queen by igno- 7 

rance was not deceived &c. And altho' it did not pals, 

ſtill by reaſon of the patronage and advowſon gained by 18. E. z. 15. 


the laſt preſentation of an incumbent, and by this aſſize 


againſt the Dean and others, ſtrangers, who make no 6, Co. 30. a. 4. H. 7. 1. 
title, he hath gained the poſſeſſion of the patronage even $ 3 8 
1. H. 4. 1. a. 


againſt the Queen herſelf, See Fitzherbert, in title quare 
impedit Ti in. 18. E. 3.151. by SHARD, that by uſurpation 
oa the King he ſhall be put out of poſſeſſion of the ad- 
vowſon as well as another man, and (a) ſhall be put to 


(22) If the King claim only a chattel real in the advowſon, an uſurpation puts him out of 
poſſelſion, as a common perſon. ꝙ Beverley and Corverſly's caſe adjudged 28. Elig. rot. 412. 
Tin. 30. Elix rot. 1306. Stamf. prerog. 3 2. b. 18. E. 3. 16. Quare imp. 136. 43. E. 3. 14. 4 E. 3. 
4. [ 1. b. pl. 3. ] and Eaft. 2. Jac. C. B. rot. 133 1. Mare impedit by the King againſt the Biſhop of 
Wynton, Champion patron, and Mathezv incumbert. [Cro. Jac. 53. Noy 18.] Ir was adjudged, 
according to theſe books, that the King is put to his writ of right, for thele prelcrtments where 
there is inſtitution and induction. But Trin. 4 Jac. B. R. ¶ Yelv. 90. Cro. Jac. 123. i Brownl. 166.] 
in error that was reverſed, and all thoſe books denied to be law; for by PuPHAM, if one 
uſurpa ion does not put him out of poſſeſſion, many fhall not do it; for by the death of the 
firſt incumbent the King may preſent, or have guare impedit againſt him, which he pleaſes. Ex 
Lib. Mri. Noy, 


I — 
* — 
_ 
—— — mn. . . 4 


(a) But by ) Arr. c. 18. No uſurpation , or turn it to a right; but he or ſhe that 
upon any avoidance in any church, vicarage, | would have had a right if no uſurpation had 
or other eccleſiaſtical promotion, ſhall diſ- | been, may preſent or maintain his or her grare 
place the eſtate or intereſt of any perſon en- | impedit upon the next, or any other avoidance 
utled to the advowſon or patronage thereof, | if diſturbed notwithſtanding ſuch uſurpation. 


4 H 3 his 
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his writ of right as well as another man; to which all 


7.Co 28. a. Stamf. 33, the other Juſtices agreed. And M. 16[E, 3. Fitz. 46, 
Fulb. 31. 1. E. 3. 23. a. 


Ka: os Mas Duare impedit 147.] & T. 38. E. 3.[13. a. pl. 10.] the King 
Eliz. adjadged that brought a writ of right of the fourth part of the tithes 
2 . 22 and offerings of the Church of Saint Dunſtan's in the Mast, 
writ of right. in Fleet Street, London &c. and it was allowed well. And 

| likewiſe T. 35. H. 8. [H. 6. 60. pl. 1.] the King may 
[Se Wats. Clerg. Law gain an advowſon by preſentation, and plenarty for fix 
127, 277-] months, without any title even againſt an infant pur. 


chaſer, 


351. a. ] 


*[ 351. b.) Trinity Term, 


18 Queen Elizabeth. 


eginning 22d June, and ending 11th July. 


Creſwell againſt Cokes. 


* 


Tenant by heriot cuſ- (23) 
tom, holding of ſeveral 
lords, makes a fraudu- 


MAN held divers tenures of divers lords by 
heriot cuſtom; and he to defraud one of his 
8 e lords of his heriot, made a fraudulent gift of all his he- 


13. El. c. 5. for the ritable beaſts, which were twenty horſes. And the lord, 
value of all the beaſls. 


But fre 2, Leon 8. S. C. ſpecially aggrieved, brought an action of debt as well 
that he thall recover but for the Lady the Queen as for himſelf upon the ſtatute of 


the value of one. 


Co. Lit. 290. Raft, the 13th of the now Queen, [c. 5. J demanding the value 
Fraudulent deeds 1. of the twenty horſes &, And by the opinion of HAR- 
(he TC 5 PER and DYER the action well lies by the intendment of 
the ſtatute; for 1t may be that he never might happen to 
ſeize his heriot, and if he ſhould only recover the value 
of his heriot according to his grievance, then the Queen 
would have the half of that, wherefore &c. But Man- 


WooD e contra, becauſe the other lords are as much ag- 


(23) Mich. 10. Jac. C. B. ꝙ Hoe and Mace. Commiſſioners of bankrupts aſſigned a bond 
of C. 20 to A. and B. ſeveral creditors, to each of them £.10. CokE and WiNch held, that the 


commitſioners have power ſo to do, and that the aſſignees may have ſeveral actions. The like 
ante fol. 3 50. pl. 20. 


grieved 


icfuſfl 


(25 


the 
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grieved for their heriots, and recompenſable for them, as 
the plaintiff is, and the makers of the ſtatute never in- 
tended to recompenſe one, more than according to his 
grievance and damage &c. therefore each of them ſhall 
have a ſeparate action &. And HARPER held that all 
the lords might join in one action. But quære this. 


— . —— — 


(24)] AND of ſocage tenure was given to a huſband 
and wife 1n tail, remainder to the right heirs of 


the huſband in fee: they have iſſue; the huſband alone 
levies a fine with proclamations, which is to his own 


uſe; and afterwards the huſband by his laſt will in writ- 
ing deviſes the land to his wife for term of her life, re- 
mainder over to a ſtranger in fee, with a condition to 
pay a rent out of the land annually, and a clauſe of di- 
ſtreſs annexed to it &c. And afterwards he dies, and 
his wife enters, claiming only an eſtate for term of her 
life, and pays the rent according to the will; and after- 
wards ſhe dies. 
in remainder ſhould have the land, was demurred in law 
in replevin, where all the caſe appeared in avowry made 
by him in the remainder for damage feaſant &c. 


in tail was barred; partly becauſe his mother had waived 
the eſtate tail; and altho' ſhe had not, yet his convey- 
ance to the title and deſcent of the entail of neceffity 
muſt be made as heir of the body of his father as well as 
of his mother; wherefore the fine with proclamations 
levied by the father only bars the entail. 


Whether the iſſue in tail, or the deviſee 


And 
by the judgment of the Court, given this term. the iſſue. 


[ 351, b.] 


— 


Huſband and wife te- 
nants in fpecial tail. 
The huſband alone le- 
vies a fine to the uſe of 
himſolt, and deviies the 
land to his wife paying 
rent, remainder over; 
the enters on his death 
and pays the rent, it is 
a waiver of her remitter, 
And the fine bars the 
iſſue who muſt claim 
thro' both, 


Co. 87. b. Co. 8. 72. 
b. . Co. 139. a. Co 
Lit. 357. a. Weſt's Pre- 
ſident's Fines, fol. 67. 
Sec. 184. Hob. 71. a. 
255. 257. 333. Dy. 
127. 348. 332. Co. 
Mag. Ch. 681. 11. Aſſ. 
14. 3. Co. 26. b r. Brn's 
140. 1. Leon. 84. Mo. 
493. 

8. H. 4. 11. b. Dy. 191. 
122. 


ö H. 7. 3 Zo A. Dy. 


332. b. 


[Cro, Car. 477, 478. 
Cruiſe Fines 157, 158, 
Shep. Touch, 23.-] 


(24) The wife in this caſe had eleftion, whether ſhe would be in of her remitter or not; 
becauſe if ſhe had been remitted, it would not have been beneficial to any other; for the 


fine of the huſband bars the iſſue and all others. 


Trin. 16 Jac. in the argument of Barbara Woods v. Sir John Sherly. 
[2. Rol. Rep. 36.] 


This reaſon was given by DODDERIDGE, 


Mr. Maſon's reports 


Land is given to the huſband and wife in tail, the huſband hath iſſue and dies, and the wife 
icfuſes; quare whether the iſſue may enter, for he cannot convey by boch. 


— . — 


 Coxe's Cale. 
(25) QOXE, Chaplain to the Archbiſhop of Canterbury, 


having a benefice of the patronage and gift of 


the Queen, obtained a diſpenſation for a trialty of the 
4H4 


Archbiſhop 


The Archbiſhop's chaps 
lain got a diſpenſation 
to hold a trialty, con- 
firmed by the King with 
a non obſtante, He had 


*[ 352.2. ] 
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one benefice before, and Archbiſhop his lord and maſter, to take, have, and enjoy 


now took two others, 
the firlt is void by 21. 
H. 8. c. 13. 


[see Vin. Ab. 364. & 
365. in notes ] 


Dy. 327. pl. 4. & 5+ 
Dy. 347- 11. Co. 86. 


three incompatible benefices; which diſpenſation the 
Queen confirmed under the great ſeal, * with theſe words, 
3. So that all and ſingular in theſe letters ſpecified he 
% may enjoy and poſſeſs freely, quietly, and with impu- 


ce nity, without hinderance &c, any ſtatute, act, or re- 


cc ſtriction to the contrary thereof made and provided, or 


any other matter, cauſe, or thing whatſoever in anywiſe 


1 W. & M. ſ. 2. C. 2. 
0 12. 


Raſt. Rome g. 


Raft. Rome 3. 


Raſt. Corcne 6. 


e notwithſtanding &c.“ by force of which he obtained two 
other benefices incompatible. Whether the firſt of the 
three be void by the ſtatute of 21. H. 8. [e. 13. ] or not, 
was demurred in law in a guare impedit, brought by the 
Queen againft Coxe and the Biſhop; in which caſe a great 
queſtion 1s made, and particularly among the civilians, 
whether the act of 21. H. 8. be revived by the iſt of the 
preſent Queen, [c. 1.] in the articles or points touching 


diſpenſations for nonreſidence or pluralities, which was 


repealed by 1. & 2. Ph. & M. [c. 8. 8 4.] in that part.— 
Note, that ſo much of the act of 21. H. 8. as concerns 
the procuring or obtaining diſpenſations from Rome for 
pluralities or nonreſidence, and all words and ſentences 
concerning it, and alſo the entire act of 25 [H. 8. c. 21. ] 
for the granting of diſpenſations at Canterbury are repealed 
by the act of 1. & 2. P. & M. c. 8. and by the act of 1. El. 1, 
the entire act of 1. & 2. Ph. & M. is repealed; and alſo that 
part of 21. H. 8. and no words of revival of it, for that 
would have been merely contrary to the intent of the act. 
But in the act of 25, which is revived, there is a proviſo 
and reſtraint to Canterbury for diſpenſations derogatory or 
contrary to the act of 21, which affirms 21 to be now in 
e and force. And in the next term judgment was 


given for the Lady the Queen without argument. 


— — — 


An abhot makes a leaſe 
for fixty years to B. 
who leaſes for eighty to 
C. the reverſion comes 
to the King, to whom 
after the fixty years C. 
ſurrenders, ed intentione 
that the Kirg ſhould 
grant it him for the 
other twenty, which he 
does «x cert ſcientid re- 
citing the old leaſe ; but 
the King 1s deceived, 
and may avoid this 
grants 


(26) AN Abbot and his convent by their deed indented, 

make a leaſe for 60 years to another abbot: the 
leſſee, during the term, with the conſent of the convent, 
makes a leaſe over by indenture for more years, s. for 80 
years; and the reverſion afterwards comes to the Queen: 
and then the ſecond leſſee, after the expiration of the 60 
years makes a ſurrender to the Queen of his indenture, 
right, eſtate, and intereſt, ed tamen intentione, that the 


Queen 


Queen 


20 ve: 
Queen 
render 
nothin 


thereo 
own ij 
demiſe 
for the 
Whet] 
fault 
years, 
doubt. 
cor, 
Cham 
Treaſ 
was ve 
but D 
ſuggel 
altho 
FiTz] 
tit. Pa 
6. pl. 
priory 
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ſhoul« 
port 
28 [ 1 
his 01 
and a 
lum « 
under 
and ſ- 
naze a 
breac' 


(27) 
and ſo 
(fol. 9 
dim hi: 
plaiatif 
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[ 352-4 ] 


Queen ſhould vouchſafe to make to him a new leaſe for 1 Co. 43. a. 143. 
20 years, being the reſidue of the more years. The Rol. contin. 273. 


Queen reciting the ſecond indenture, intereſt, and ſur- 
render chat the ſecond leſſee had made, (which is worth 
nothing) accepts the ſurrender; and in conſideration 
thereof, and for divers other good conſiderations of her 
own ſpecial grace, certain knowledge, and mere motion, 
demiſes and * grants the premiſes to him who ſurrenders, 
for the ſaid term of 20 years, rendering the ancient rent. 
Whether the Queen may avoid the leaſe by reaſon of any 
fault or falfity in the ſurrender &c, in the grant of 20 
years, in which ſhe ſeems to be deceived &c. was the 
doubt. But afterwards, by the opinion of Wray, SouTH- 
cor, and Manwoop, being aſſembled in the Exchequer 
Chamber for other cauſes, at the requeſt of the Lord 
Treaſurer, it was holden that the demiſe and grant above 
was void, becauſe the Queen was deceived in her grant; 
but DYER being alſo there, e contra; becauſe there is no 
ſuggeſtion or information, but a conſideration; which, 
altho? it be falſe, is nothing to the purpoſe ; which ſee by 
FITZHERBERT, 27. H. 8. [ 26. H.8.1.Þb.pl.4.] and Brooke 
tit. Patents [100.] 37. H. 8. And ſee H. 7. [Anno 3. fol. 
b. pl. 4. ] in the return of a writ de corodio habendo, in the 
priory of Norwich, 


— . —— 


HERE is a cuſtom in the city of London called 
cranage, 3. that the mayor for the time being 
ſhould have of every alien who brings any ſalt to the 
port of London the 20th part thereof, An alien brings 
28 [ 160] weys of ſalt to the ſaid port, whereof part was 
his own and part of his neighbours; who for himſelf, 
and alſo for his neighbours at their requeſt, for a certain 
lum of money between him and the mayor agreed on, 
undertakes and promiſes to the ſaid mayor to content 


7 T 


5. Co. 94. a. 10. 68. a. 
3. H. 7. J. a. 


(352. b. 


t. Co. 143. 4. 2. H. To 
6. b. 8. H. 7. 3. b. 


[Com. dig. Grant (G. 9.) 
Vin. Ab. Prerogative 


(N (M. eh 


2 


n 


An alien undertakes to 
ſatisſy the mayor, 
whatever ſhall be due 
for the cranage, for ſalt 
imported into London, 
which by the cuſtom is 
the twentieth part. In 
aſſumpſit, the mayor de- 
clares that the defend- 
ant hath not yet ſatii- 
fied him for eig bt weys, 
being the twentieth part 


for the cranage afore- 


ſaid, and good, as if he 


had faid hath nt farts A 


and ſatisfy him whatever ſhould be due for the ſalt and cra- fed the twentieth part. 


nage af reſaid. And in an action upon the caſe for the 
breach of this undertaking, the plaintiiF declares in fact 


(27) Note, the promiſe was nat af any thing in certain, and yet Aſſumpſit maintainalſle ; 


and ſo it was adjudged in F/-/4/houſe and Wood's caſe, Mich. 3. Car. which cafe is cited before 
(fol. 91. a. in margine] fo Faft. 31. Fliz, Povay v. Hail. Aſſumpſit upon promiſe to pay 
bim his charges for going to Paris, and az much as will content him; and judgment for the 
plaintiff, 

that 


CS 


8. Co. 47. a. 2. Keb. 
275. 20. Eliz. 369. and 
the books there cited. 
[4 Mod, 322, 323. 
1. Veat. 293.] 


* [ 353-2. ] 
To an information for 
an intruſion, defendant 
pleads a grant from 4. 
nomen of all that 

nd &c, containing 1c 

feet in length, and 155 
in breadth; replication 
traverſes that A. did 
gravt per nomen &c, 
containing 155 feet in 
length, (wbich was the 
bread in the grant) 
and taking no notice of 
any bread!h, and con- 
cludes to the c:untry. 
The verdict found that 
A. did not grant per no- 
men &c. containing 188 
fret in lena th, preut the 
defendant in * alleged, 
inflead of Frou: the at - 
rorney for our Lord the 
Aing above alleged. 
And the jugdment tor 
theſe errors was aftcr- 
wards reverſcd, 


Co. Lit. 125. b. 
Roll, com. 187. 


Trinity Term, 18 Queen Elizabeth. 


that the aforeſaid defendant, the aforeſaid plaintiff « for 
cc eight weys of ſalt, being the 20th part of the ſalt afore. 
& ſaid, for the cranage aforeſaid, hath not yet contented 
& or ſatisfied, altho' often requeſted” &c. Whether the 
declaration be bad becauſe he ſays for the aforeſaid eig bt 
weys, or ſhould he ſay, the eight weys of ſalt aforeſaid ec. 
hath not yet ſatisfied or contented, which was the very 
expreſs duty in truth, was doubted in error in London, 
And by the opinions of Manwoop, Juſtice of the Bench, 
DyER and Wray, Chief Juſtices of each Bench, that is 
not error; becauſe in the words, that the defendant hath 
not contented or ſatisfied the plaintiff for the erght weys of 
ſalt, is implied neceſſarily that the eight weys themſelves, 
which 1s the duty of the cuſtom of cranage, are not con- 
tented or ſatisfied &c. which thing, by the demurrer in 
law upon the declaration, is confeſſed by the defendant, 
and ſo the undertaking not performed, 


— um.. —— 8 


Stepkin's Caſe. 


N information of intruſion was exhibited in the 
Exchequer againſt Stepkin and two others, for 
an intruſion into fifteen houſes or tenements, and twelve 
gardens to them appertaining, * in the pariſh of Saint 
Botolph without Aldgate, London, 1n the ſeveral tenures 
of fifteen ſeveral perſons, Stepkin alone appeared, and 
as to all except ſeven of the ſaid tenements and gardens 
he pleaded not guilty; and as to the ſeven he conveyed a 
title in them to himſelf from King H. 8. by letters patent 
in his 36th year, by the name of all that parcel of land 

called the Great Garden, lying towards the brewhouſe, 
called the Swan, containing in length from eaſt to weſt to- 
wards the ſircet 100 feet of aſſize, and in breadth from the 
north towards the ſouth, 155 feet of aſſixe &, The At- 
torney-General replied, and maintained the information 
for all the premiſes, and alſo againſt all three defendants, 
& abſque hoc that the ſaid H. 8. by his letters patent afore- 
c ſaid, did grant all the aforeſaid meſſuages or tenements, 
ce and gardens, by the name above in the bar, containing in 
cc length 155 feet,” which in the bar was the breath, ad no 


mention of the breadth in the traverſe. And upon that 
iſſue 


(28) A 


iſſue 
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the tr 
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iſſue was joined: and found by verdict, that H. 8. by Dy. 342. a. 53. 

letters patent &c. did not grant all the tenements afore- * 2 827 2 

ſaid, nor any of them by the name &c, verbatim as it is in 

the traverſe of ab/que hoc, concluding their verdiQ, with a 

prout the aforeſaid defendant hath in his bar alleged, where it 

ſhould be prout the Attorney, for the Lady the Queen hath above 

alleged; inſomuch that the iſſue was found for the Queen. R. 99. - 

Upon which verdict judgment was given in the Exche- 

quer; whereof error was proſecuted &c, ſuppoſing no 22. E 4. 3. b. 

iſſue to be joined, becauſe the traverſe and the verdict 

contained more feet in length than is alleged in the plea 

and the verdiC is true, for the defendant did not allege 

any ſuch grant of the length &c. (29) Quære why the 

plea is not diſcontinued ; becauſe two of the defendants 

never appeared, nor was any proceſs made againſt them, 

nor any anſwer &c. And quere of diſcontinuance in the 

caſe of the Queen after verdict, whether it be aided by 

the ſtat, of Feofails 32. H. 8. [c. 30.] Note, the plea of 2. Ro. Rep. 63. r. Keb, 

the Attorney above which has an abſque hoc in it, he firſt R 

joined the iſſue to the country, s. and prays that this may be Co. Lit. 126. a. 

inquired of by the country &c. whereas in reaſon the other [Com. dig. Pleader 
i - 2 (E. 32. 

party affirmative ought orderly to have firſt joined the 

iſſue with, and of this be puts himſelf upon the country, if he be 

defendant; but if he be plaintiff then he ſhall ſay, and this ; Car. Cro. 164. 

be prays may be inquired of Sc. F or the common pleading is * 1 

when an ab/que hoc is taken, which is as much as a nega- 4. 

tive, there ought to be a rejoinder to it 5. and the aforeſaid % H. 6. 58. 

defendant or plaintiff as before ſays that Sc. and of this he puts 

bim ſelf upon the country is affirmative, and the aforeſaid plain- 

tiff does the like, which is negative. And thereupon the 14. H. 4. r0, 

venire facias ſhall recite the iſſue, whether it be ſo as the 

affirmative party ſaith, or not, as the negative party ſays, Dy. 316, 

becauſe as well c. And afterwards for the error in the ver- 

dict, the judgment was reverſed. 


Michaelmas 


*[ 353-b.] 


B. a layman, indufcd 
luto a ocnefice, was de- 
prived by ſentence in 
the eccleſiaſt ical court; 
but pending that ſuit, 
a quare impedit was 
brought againſſ him and 
the Biſhop, and judg- 
ment therein by default. 
On which deceit for non- 
ſummous was brought 
by the Biſhop and H.; 
and to both was plead- 
ed in bar the ſentence 
of deprivation : holden 
no plea, and the former 
judgment vacated, 


Dy. 292. 5. Co. 102, 
2% H. 8. 1. b. 10.R.2. 
Tryal. 200. Dy. 328. 
7. El. 241. b. go H. 5. 
22. a. Fitz. 38 b. 

* Hoc fuit erronice quia 
non conſtat curiz qd” 
fuit aliquis incumbent. 


Cr. N. B. 224. G. lenk. 
69. pl. 31. ſub fin.] 


Dy. 203. 204. 


(30) This caſe well argued 24. El. C. B. ꝙ Jelverton's Rep. 72. and judgment given as 


* Michaelmas Term, 


18 & 19 Queen Elizabeth. 


Adjourned in Menſe Michaelis, on account of 
the Plague at Weſtminſter. 


Blour's Caſe. 


(39) FINE Blour, being within the age of 24 years, and 

a mere layman, having no clerical order, ob- 
tained the benefice of Mortbin, in the county aforeſaid, 
which is diſtant from Meſiminſtier 124 leagues, 5. miles, 
And for this cauſe of inſufficiency, one Corbet proſecuted 
againſt him a citation out of the Queen's Court of Dele- 
gates, to deprive him by ſentence declaratory ; pending 
which ſuit one Williams brought a quare impedit againſt 
the ordinary, s, the Biſhop of Hereford, and Blour, naming 


him cle, and recovered by default at the grand diſtreſs, 


and a writ awarded to the metropolitan, (becauſe the 
Biſhop of Herford was a party,) { commanding him to 
amove Blour, and to admit the clerk of Williams; which 
was executed; and one Griffin admitted and inſtituted 
accordingly, and inducted. After which the Biſhop 
of H. and Blaur, brought a writ of deceit in C. B. 
againſt Milliams, and the ſheriff, and the ſummoners, for 
not ſummoning Williams; and the ſummoners appeared, 
and not the ſheriff; and the ſummoners ſeverally exa- 
mined upon oath, denied any ſufficient ſummons on ac- 
count of the ſhortneſs of the time before the day of the 
return of the writ &c. reſpect being had to thediſtanceof the 
place. (31) And Milliams pleaded in bar of the writ of deceit 


here by ANDERSON, RHODEs, PERIAM, and MANwWoob. 


(31) E. 37. El. ꝙ Barton Lever's caſe. FENNER A. ſaid, that this caſe was argued again 24. 
El. and ruled, that he ſhall not have deceit, becauſe he cannot be reſtored to the benetice after 


deprivation. 


+ Orig. Defendants 


this 


Michaelmas Term, 18 & 19 Queen Elizabeth. 


this diſability of Blowr, and ſentence of deprivation by 
ſentence declaratory given by Doctors GraBons and 
HussEE, Judges delegatory &c. ſuppoſing thereby that 
he may not be reſtored to his former title and intereſt in 
the church &. Whereupon the Biſhop and Blur demur 
in law. And note, that this plea was pleaded in bar as 
well againſt the Biſhop as againſt Blour, and therefore is 
bad; wherefore judgment was given that the firſt judg- 
ment ſhould be annulled and vacated, and the plaintiffs 
reſtored to all that they loſt &c. for the incumbency is 
not in queſtion, but the diſturbance of the plaintiff in 
the quare impedit to preſent to the church, which was 
void by the ſuppoſal of the writ; * and the matter of the 
deprivation, or removal of Blour from the church is not 
in queſtion by this recovery in quare impedit by the de- 
ſendant, by which ſuit the plaintiffs in this writ of deceit 
were damnified &. And upon this judgment, Williams 
brought a writ of error, [ 1. Leon. 293.] and for diſcon- 
tinuance the judgment was reverſed, but not for any 
matter in law, 


353. b.] 


16. AF, 8. F. Nat. 
8. G. 


* [ 354+ a.] 


Zo H. 6. 9. An 


Therefore, note that he was not reſtored to the incumbency again in the writ of deceit ; be- 
cauſe he did not loſe it by the ſuppoſal of the writ of quare impedit, which ſuppoſes the church 


to be void, 


— — — — — — — — 


Barrough's Cale. 


(32) IN the conveyance by indenture of the aſſurance of 

the poſſeſſions of Edward Barrough for default of 
heirs male of his body, to his uncle Anthony Barrough, 
and to the heirs male of his body, and for defaulr 
of ſuch heirs to the right heirs of the ſaid Edward, 
whereof a fine was levied for that purpoſe, there 
was a proviſo penned by Gyles Eſcourt in this form, . 
«© That if Edward B. at any time during his life, ſhould 
e be minded to alter the eſtate cr eſtates, or any ule, 
« and do pay or cauſe to be paid, or tendered unto 
the ſaid A. B. £.20, at the font-ſtone within the cathe- 
dral-church of Sarum, that theu after ſuch payment, 
or tender unto the ſaid A. B. at the place aforeſaid, 
and in manner and form aforeſaid, as well the ſaid 
% EZ. B. and A. B. and the conuſees in the fine, and their 


6 


** 


4 


A 


cc 


cc 


Uſes be'ng limited to B. 
with proviſo if A. dure 
ing his life do ray or 
tender to B. C. 20 at 
the font-flone in the 
church of S. then other 
uſes; A. is bound to 
give notice of the time 
when he will make the 
render. 


Co. Lit. 211. a. 8. Co. 
92. b. 3. Keb. 19. 
1. Ro. Abr. 449. 2. 
* 143. 2. Keb. 816. 
Co. 114. 2. E. 
5 3. Boldt 326. * 
This caſe denied to be 
law, fol. 23. pl. 127. 
Dy. 311. pl. 84. R. 655. 
13. Co. 2+ 


[Cro. Jac. 9. 3. Cas. in 
Chan. 67. Powel on 
Powers, 232.] 


(32) The opinion of Popnam, Hl. 35. Eliz, [Cro. Eliz. 298.] was accordingly. And 


he laid that fo it was in + Tuc er's caſe ad udged. 6. Co. 31, 


6e heirs 


Michaelmas Term, 18 & 19 Queen Elizabeth, 


ce heirs,as all other perſons, and their heirs ſhall ſtand, and 
© beſeiſcd to the uſe of the ſaid E. B. and of his heirs for 
c ever &c,” Quære if a readineſs, or tender of the ſaid £.20 
at the place according to the proviſo, in the abſence of 
the ſaid A. B. or any deputy or ſervant appointed to re- 
ceive it for him, and no notice of the time given by 
E. to A. before, be a ſufficient fulfilling of the pro- 
viſo, or not. And it ſeems by the opinion of Wray, 
DyER, and Manwoop, not; becauſe no day or time 
certain is limited to attend the receipt &c. But during 
the life E. B. which is uncertain to A. B. &c, 


[ 354-4 ] 


_— 
_—_ 
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2 of in oh (33) CES TUY que uſe in the twelfth year of E. 4. deviſed 
15 bi by his laſt will his land in Enfield to his ſon, to 


The land © to his ſon and 

5 h « » _- * . * . 

vided har if be” di have and hold to him and his heirs for ever, provided 

ons. Iv l fl nevertheleſs, that if he die without iſſue, or iſſue fail, liv- 
EOS FO 5 n 

this i on _ * ing his executors, the land ſhould be ſold by the exe- 
att of the land telt. F b 

f in ers, And the executors died before the deviſee; and 

WS OS Sid. 143, the heir of the body of the deviſee, ſuppoſing the deviſe 
augh. Rep. 259. . 

21. I. 7.19. Dy. 74, to be an eſtate tail, brought formedon, and ſuppoſed by 

3 the writ and count a ge ift of in tail 

Dee the books cited to t a general gift of the land in tail, and 


the caſe of Pells and the eſplees in the time of Edw. 4. and the tenant 
Browne, Cro. Jac. 590. 


1. P W. 34. & fol. 124. Pleaded ne dona pas; and a jury of Middleſex was at the 
pl. 38. ante. ] bar, and charged with the iſſue. But the opinion of 
the Court was againſt the demandant, and that it was 
not any entail above, nor any gift of the land itſelf &c. 


(33) Mich. 18. Jac. B. R. Pells and Browne's caſe, [Cro. Jac. $90. Bridgm. 1. Palm. 131. 
2 Rol. Rep. 196, 216. Gcdb. 282.] Will. Brown had iſſue Mill. and Thomas, and de- 
viſed the land in queſtion to Thomas, and his heirs for ever, paying /.20 to Richard another ſon 
of Mill. within a year after he comes of full age, and if Timas die without iſſue, living 
Will. then Will. ſhall have it to him, and to his heirs. Per Cur.” Thomas hath an eſtate 
in fee conditional, and not an eſtate tail. And this caſe was adjudged upon this book of 
DYER; and DODDERIDGE Tuftice, ſaid, that if Tho. had ſuffered a common recovery, it 
had barred the remainder upon contingency ; but the three other judges againſt him. 


* 354. b.] 


A feme covert with her 
ſecond huſband, levies (34) 
a fine of her land ia ca- 


* Sir George Caverlye's Caſe. 


Feme ſole tenant in capite had iſſue a ſon, and 
took a ſecond huſband; and afterwards they 


levicd 


(34) In the report at large the caſe was, to the wife for liſe, remainder to the ſon in gene- 
ral tail, remainder to the firſt fon of the huſband and wife in tail, remainder to the heirs of the 
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levied a fine to the uſe of the wife for life, remainder to ite, to the uſe of her 
the ſaid ſon in tail, remainder to the heirs of the body of . 
the huſband and wife, remainder over to a ſtranger in N 
fee; which uſes are declared by indentures, in which the compound. 

huſband covenants, that if he is living at the time when N Nn 
the ſon ſhall be of the age of eighteen years, he will away by 12. Car. 2. e. 
pay annually during his life to the ſon £.10. and ” 

the wife die before the age of the ſon of eighteen years, 

that then he will permit during his life the ſon to have py, 2 59. pl. 98. 

and poſſeſs the land. The wife died without iſſue of the 

ſecond huſband, the ſon being of the age of ſixteen years, 

quere Whether he ſhall be in ward of his body, and of 

+ the third part of the land, or for nothing living the 

huſband, And by the opinion of the greater part of the Nr 
Court at this time, CALVERLY was driven to compound, 3-09-94, by 
contrary to the opinion of PLOWwDEN, who ſaid, that 

this caſe is not within the intent of the ſtatute of making 

diſpoſitions of lands [ 32. H. 8. c. 1. ] firſt, becauſe the Dy. Willes 2. 

feme covert was never ſole ſeiſed, for the huſband is alſo 

ſeiſed: alſo, a ſeme covert has no power or will, which 

reſts only with the huſband : alſo, the ſtatute ſerves 


for advancement to be made by the huſbands to their 


wives and children, which things nature requireth; but 


not e contra: alſo, ſuch a caſe rarely happens, that wives 

give advancement of land to their huſbands; and there- 

fore if the huſband make alienation of ſuch advancement 

he is not within the ſtatute of 11. H. 7. [c. 20.]: alſo, 1. Leon. 65. 


the chief ſcope of the making of the ſtatute of 32. H. 8. 111 of 


was at the pleaſure of the common ſubjects to make wills Follcthoa, 


body of the huſhand and wife, remainder to a ſtranger in fee, with covenant as above in the 
caſe. PLOWDEN ſaid, that by this conveyance the Queen ſhall not have the ward; for 1ſt, The 
ſtatute extends only to conveyances made by one ſole ſeiſed; but here the wife is ſeiſed with 
the huſband. 2dly, The third part was given to the King in reſpect of the licenſe to make 
a will, and therefore does not extend to a feme covert, for ſhe cannot make a deviſe, 3dly, It 
extends only to thoſe ho may give a part executed, and therefore does not extend to a feme 
covert, Athly, The preferment ought to be by the parent only; and this was Sir Arthur 
Browne's caſe, where he and a ſtranger made a jointure to the wife; and becauſe here the huſ- 
band who is not the parent joined with the wife, he is not within the ſtatute, 5thly, Convey- 
ance made by the wife to the huſband for his advancement is out of the ſtatute; and the word 
ce e, extends ſolely to a will. 6thly, That an eſtate being made to one who 1s out of the 
ſtatute, with remainder to the fon, is not ſuch preferment for which the body or land ſhall be 
in ward during the particular eſtate, but afterwards it ſhall be. 7thly, This caſe is not within 
the clauſe of the ſtatute 5. where two are ſeiſed to them, and the heirs of one of them. Pop- 
HAM, contra in every point; and ſaid, that the body at leaſt ſhall be in ward during the parti- 


cular eſtate to the ſtranger. 


[+ Theſe words in Italics, omitted in the laſt Editions. ] . 
| O 


[ 354. b.] Michaelmas Term, 19 & 20 (18 & 19] Q. Eliz. 


Plow. 463. 3. Co. Lit, of land, which no one might do after the ſtatute of 27, 


3-6. b. Pr. 203 b. [H. 8. e. 10.] therefore &c. Alſo, that the gth article of 
34. [H. 8. c. 5. & 14. ] that a ſeme covert cannot make a 
will, nor an infant, nor an ideot, is idle, and to avoid 
ſcruples 3. that every perſon having lands &c. And there. 
fore it ſeems to me that the opinion of PLowDEN is rea- 
ſonable. 


Hilary Term, 


19 Queen Elizabeth. 


— 1 I_ 


—B 


* [ 355. a.] Lord Crumwell againſt Andrews. 


If leflee for years be 35YP HE termor is ejected out of his farm; the leſſor 


ouſted, the leflor ma 2 
n within the year may enter to ſave a deſcent, or 


mages; or be may re- . a 
enter within a year, have Aſſize at his election, but no damages. And if the 


and if ouſted again he leſſor be upon the land, and the leſſee will make a 
ſhall have aſſize aud da- 13 Lo Es E 
mages. feoffment, it is no diſſeiſin by DVER, and BELL Chief 


[Vin. Ab. Afiſe (D.)) Baron, affirmed that; but Manwoop e contra, which 
7521. % E. 4 . Waay affirmed: and Dyes ſaid, that if the leſſor 


3. 4- 
— 5 E. Fg 8 * after“ his regreſs be re-ejected, he ſhall have aſſize, and 
E. 3 2 * *. ſhall recover damages for this new diſſeiſin: - guære, and 
a. 3. H. b. 33. b. 9. Co. : 


x06. tc H. , K ſee 15 H. 95. 5. IA. be] 


Plowd. 191. Cro. 109. 


pl. Jo 31. 8. H. 7 6. 9. E. 4. 33 · Dy. 33. pl. 13. 20. El. 362. b. Perk. 45 b. 1. Ro. Abr. 569. | 


1. laſt. 238. a. [Sayer on Damages, 10.] 


— — . — — — 


HE writ of diſcharge of the old ſheriff was 
mut to the clerk of brought into the country and delivered to the 
the county fitting in the © 


county. court in the ab- clerk of the county, fitting in the county- court in the ab- 
ſence of the ſheriff, de- | 


termines his authority. ſence 


Delivery of the writ of 
diſchacge of the old (36) 


(36) Mich. 37, 38. Eliz. C. B. [Nov g51.] by AXDERSON and WALMSLEY, that the old 
ſheriff is not diſcharged before the new ſheriff hath accepted the county from him. {a} [ Cr0- 
Eliz. 440.] ich. 


a) In the MS. in the Inner Temple Li- | « Sir Lewis Mordart, K night, being ſheriff of 


brary, is the following Memorandum, That | che countics of Bucks. and Bedf. the Lord 
4% Mordart 


ſence 

office 

but p: 
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riff, w 
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— * 


* 


Hilary Term, 19 Queen Elizabeth. 355. a.] 


ſence of the ſheriff. Whether he be diſcharged of his 17. E. 4. ca. 6. 21. H. 
office ipſo facto or not, quære? But the writ is ior cloſe, 12 3 41 — 
but patent as a commiſſion, and is directed to the late [Cro. Fliz. 12, 366. 2. 
ſheriff, reciting the words of the patent of the new ſhe- aa 
riff, with a command to the old ſheriff to deliver the cuſ- * ©: 37-1 

tody of the county, with all rolls, writs, and other me- 

morandums, by indenture to the new ſheriff &. And 

it ſeemed to Manwoop and DykR that his authority 

ceaſes by ſuch public delivery of the writ of diſcharge in 

the county court, where every man of the county 1s 

bound by the law to take notice, And if any man be 

pronounced outlawed of felony at the county court, and \ 
one of the county knowing nothing of the felony receive 


him, he is acceſſary by 13. or 14. E. 2. [H. 12. E. 2. 
Fitz, Ab. Corone 377. | 


Mich. 26, 27. Eliz. Arreſt on a capias by the ſheriff before he has notice of his diſcharge is 
legal, and falſe impriſonment does not lie. St. John's caſe [Mo. 186, 364-] by all the juſtices. 

Eft. 44. Eliz. C. B. Fleming v. Cheverley. Palmer, ſheriff of London. had a writ of diſ- 
charge delivered to him; his under-ſheriff, not knowing of it, made an execution in the coun» 
try, and adjudged no execution, and yet the ſheriff no treſpaſſer. And WALMSLEY there cited 
a judgment, that an execution by a bailiff after /uperſedeas delivered to the ſheriff was void. 
Imp. Off. of Sheriff, 131, 132. 1. Hen. Bl. 629. ] 


_—_— 


_——_ _— 
— 


— — — — 8 4 n'»ͤ ] — —— 


* Mordant, his father, died on the third day “ mined in him, although he be now a 
* of April, in rhe time of parliament. It was | Baron, but he ftill continucs theriff at the 
* holden by tlie opinion of all the Juſtices, | ** will of the Queen.” This is introduced 
«© the Attorney and Solicitor-General, that | into Cro. El. 12. and ſaid to be DYER's ma- 
the ſaid office by this matter is not deter- nuſeript. 


—— — —— 6 oh 


Duke of Somerſet's Caſe. 


(37) A DEED of gift, bargain, and ſale of lands in A deed of bargain and 
| . ale ot lands to E. 6, 
exchange, was made to King Edw. 6. by the vas pars Ws Ti 


late Duke of Somerſet in fee, and was acknowledged to be e Matter in Chan- 
cery, aud delivered to be 
| enrolled enrolled, but only put 


(37) Sir Thomas Egerion, Maſter of the Rolls, in Mr. Ald4fevorth's reading in Lincoln's Inn, 
38. Elix. in Lent, ſaid, when he was Attorney he had occaſion to aſk the opinion of this WRA 
and MaxwooD, Chief Juſtice and Chief Baron, who, then living denied that their opinions 
Were ever as DYER hath here reported; and they ſaid, that there is no foundation that rhe 
ing cannot take, but by matters of record; for he ſaid that the Kiny is entitled in many 
things which are in files on the rolls, and in the memorandums in the Exchequer; and yet 
theſe are ſufficient titles for the King. Note F. Feoffiments Faits 18. Supra 195. pl. 36. 

Mich. 42, 43. Elix. B. R. in Abraham aud Hils cale | Yelv. 30.] GAZ, By indenture 
delivered of record, and remaining in the Court of Augmentations, nothing patlcth to the King 
clearly: to which the other juſtices ſeemed to accord. 

About 35 Eli. this ſame caſe came in queſtion again between the Dean and Canons of Winds 
cited Mo. 676.] and one Mzidlemore; and by the reſolutions of all the Judges of Exg⁰id. it 
41 Was 


1355. a.] Hilary Term, 19 Queen Elizabeth. 


into a cheſt ; holden enrolled before one of the Maſters of the Chancery, and 


d ; 
7 eu 3 alſo before the Chancellor of the Augmentations, and 


ment at this day veſt . | . 
Nat is delivered in the Court, and there put into a cheſt, but 


[17.Vio. Ab. 172, 173. not enrolled to this day; whether it may legally be 
ans, enrolled this term, and thereby the lands veſt in the 


1. And. 229. Hutt. 1. . . 
48 "4 Dy. Queen as heir or purchaſer. The queſtion was moved 


276, 195. Mr. Taylor 3 | - 
n by GERRARDE, Attorney General. And it ſeems by 


"4 IF pg oe the opinion of WRAY, DYER, BELL, and Manwoop, 
5. a. 1. Co. 14. 8. Eliz. that it may not, to veſt any intereſt in the Queen accord- 
27. 11. . Kiel 12. 6. ing to 5. & 7. E. 4. [7. pl. 15. 16. pl. 11.) And Brooke in 
Pcs Te) 88 title Done [pl. 16. ] 37. H. 6. [o. b.] 

(D. 66.) ] 


was agreed that the deed may be enrolled at this day; and ſo it was, and therefore Middlemore 
was ouſted of his term. And it was alſo debated in the Parliament-houſe, and there alto 
agreed accordingly ; and it was alſo reſolved by all the Juſtices, that the acknowledgment of the 


deed before the Maſter in Chancery, and the delivery of it in the Augmentation Court, do not 


make it a {ſufficient record before enrollment to veſt the intereſt in the King; but when it is 
now enrolled with the other date, it veſts the intereſt in the King with relation, for all men are 
eſtopped to ſay that it is not enrolled according to the date; as appears in the caſc of Lu!ford 
and Gretten, Plowd. 49 1. b. | 2. Rol. rep. 119. Dougl. 57, 58.) | 

The contrary to this is holden at this day, for if it be on the files, or in any place among the 
memoranda of the Exchequer, it ſufficeth for the King. 

A clauſe in the ſtatute of chanteries 1. E. 6. c. 14. near the end [& 31.] that a gift before 
that made by any means by ccclefiaſtical or ſpiritual perſons ſhall be good; upon which it was 
adjudged, 7. Eliz. in the Exchequer that a gift by a prebendary, of land parcel of his prebend, to 
King E. 6. before the ſaid ſtatute, by deed which was not enrolled, was good. And the caſe was 
between Wharton and Morley, 25. Elig. rot. 130. [I. Leon. 332. Cro. Eliz. 24.] 

Enft. zo Eliz. in the Exchequer, this caſe of DYER was denied to be law; and MAN WOOD 
denied his opinion to be fo; for after acknowledgment, the delivery of the deed to be enrolled 
in court, makes it a record. 
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* Eaſter Term, 
19 Queen Elizabeth. 


\ 


Onely againſt the Earl of Kent, Riv, "i his 
Wife. 


nn 

(33) gNELY brought an aQion upon the caſe againft 

the Earl of Kent, and Mary his wife, late the wife 
of Ed. Earl of Derby, deceaſed, comprehending i in the 
writ and count, That whereas the faid Mary in her widow- 
hood had divers buſineſſes, ſuits, and quarrels depending, 
and that the plaintiff at her requeſt had employed great 
labour and pains, and alſo had expended about her ſaid 
buſineſſes, ſuits &c. the ſum of C. 1 500, in conſideration 
thereof ſhe undertook and *promiſcd to the plaintiff, that 
ſhe would bear, and pay to him all ſuch charges and ex- 
pences as he had ſuſtained and expended, and {.2co over 
and above, when ſhe ſhould be thereunto requeſted ; and 
although he had expended and paid for her about her 
buſineſſes, ſuits &c. aforeſaid £.1500, nevertheleſs, the 
laid defendant, the ſaid 1 500. or the aforeſaid £.200 
over, although often requeſted, hath not as yet paid &c, 
to the damage of the plaintiff of £.1800 &, The de- 
fendants ſay, actio non, becauſe, proteſting that the plain- 
tiff hath not expended the aforeſaid ſum of {.1500 prout 
&, proteſting alſo that the aforeſaid Mary did not promiſe 
the aforeſaid £.200 beyond the ſaid charges and expences 
prout &c, for plea they ſay, that the 4foreſaid plaintiff 
laid out and expended about the buſineſſes and ſuits 
aforeſaid £.10 and no more; and that upon an agreement 
between H. now Earl of Ben and the ſaid Mary in her 
#1dowhood, that in part ſatisfaction of her dower of the 
inheritance of her late huſband, he would make to her 
or her aſſigns, two leaſes of two manors by name in the 
counties of Middleſex and Northampton, for divers years, to 
commence immediately after the death of Mary; render- 
ing for one leaſe . 35, and for the other 1.38 1386. 4d.; 
and that it was Further agreed between the ſaid Mary and 


412 Oneley, 


* 


hs: b. 


Nox rx. 
Trin. 18. Ei. rot. 934. 


In caſe againft huſband 
and wife“ tht in con- 
fderationgy }3intiff had 
uſed — pains, and 
expended great ſums 
about the affairs, ſuits, 
and quarrels of the wife 
during her widowhoody 
the u. * ook to repay 
„im, ancbogfechimzool. 
more -Plca, that the 
heifs of her fit huſband 
in recompenſe of dower, 
made two leaſes to 
commence aſter her 
death to the plaintiff, 
who promiſed to aſſign 
them for her uſe when» 
ever ſhe required ; but 
that it was agreed be- 
tween the huſband de- 
fendant, and plaintiff 
that he ſhould retain 
them to himſelf in ſa- 
tit faction, which he ace 
cepted : holden, T hat the 
conſideration for the aſe 
ſompſit is maintenance 
and bad; but the ſatiſ- 
faction by the accord 
would be bad alſo, for 
iſt, The leaſes were his 
own, fo no advantage 
and 2dly, They were 
executory, ſince not to 
take effect till after her 
death. 


[Bendl. 297. S. C.] 


Fulb. Parl. lib. 2. fo. 19. 
Hob. 106. 2. Bulf. 230. 
1. Leon. 19, 179. Mo. 
866. 2. Ro. Rep. 77. 
Pal. 190. 11. El. 272. 
a. 10. Co. 102, & . 
Bulf. 127, 330. 


4» Co. I, 


Dr & St 


356. a.] 


5. Co. 79. 1. Cro. 160, 


358. Lelv. 1 97» 


Eaſter Term, 19 Queen Elizabeth. 
Onelcy, that the ſaid leaſes ſhould be made by the ſaid 


pretent Earl of D. to Oneley; and he upon requeſt pro- | 


mited Mary to aſſure and aſſign them over to her,” or to 
ſuch other as ſhe ſhould name, and to her uſe or be- 
nefit ; which leaſes were made-accordingly. And that 
after marriage the Earl of K. at the requeſt of Oneley, 
agreed that Onelcy, in ſatisfaction of the ſaid undertaking, 
expences, and troubles, ſhould * retain and have the ſaid 
leaſes to his own uſe and advantage, without making any 
aſſurance or aſſignment as above; which agreement he ac- 
cepted s. at F. in the county of Bedford, and this &c. 
Whereupoa the plaintiff demurred in law. 

(39) Movunson and Manwoop argued againſt the 


[Carter 230. Hawk. Pl. plaintiff, s, that the conſideration above was inſufficient, 


Cr. b. 1. ch. 38. 


3. Cro. 133. to. Co. 
102. Plow. 123, 129. Alſo MANnwoop thought the writ and count very uncer- 


and againſt law; for it was maintenance 1n the plaintiff, 


tain, for not ſhewing what buſineſſes, ſuits, and quarrels, 
and between what perſons &c. or at leaſt naming ſome or 
other &, And in the proviſo they differed: MounsoN 
ſaid that it was idle and nugatory, and did not hurt the 
plea; but the other e contra, 5. that it was repugnant &c, 
And Movunsow thought that the matter of the plea for 
the agreement was good and ſufficient &c. but Man- 
woop and DYER e contra; for every wrong and injury 
begets diſcord and variance, which by accord and con- 


„Co. -4. b. 79. b. 1. cord between the parties are fatisfiable and recompent- 


Ro. Abr. 129. 
4 11. Plow. S8. a. Roll, 


16. E. 


contin. 96. 3. Cro. 356. 


5. Co. 
I 


able; hut the thing which ſhall be for amends ought to 
be ſome charge to the one party, and commodious and 


E. profitable to the other, [elſe as good never a whit as never 


© the better.) 
Co. 98. 


Alſo the amends ought not to be made 
of a thing which is his own; as redelivery or reſti- 
tution of his own evidences. T. 9. E. 4. [19. a. pl. 
21.] Alſo the amends ought to be made in the life of 


[Vin Ab tit. Accord A.) the offender, and not by his executors or heir, becauſe 


per tot. Co. El. 204. 
1. Mod. 69. 


Ravm. 


122. 
Rep. 25, 26. 
dig. 97, 09. 
Rep. 142. ] 


LL. 


aftio perfonalis &c. Allo if it be in two things, both 


2. Term ought to be executed. 6. H. 7. | 10. pl. 8.] Allo it is not 


1 Com. 


5. Term executory at a future day, 


Cro. 121. pl. 70. R. 
478. 22. H. 6. 39. 


but ought to be executed 
be fore the action brought, And alſo at the day ap- 
pointed the party may refuſe to accept the amends 
agreed upon by 17. E. 4. [ 2. pl. 5. & 8, a. pl. 6. ] &c. but 
in Caſes of arbitrament the law varies; for arbitrators 
are judges indifferent ecleQcd by the parties, therefore 


if they judge the treſpailes equal, and that each party 
| ſhall 


cepta 
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Eaſter Term, 19 Queen Elizabeth. 


ſhall be diſcharged or quit againſt the other, it is good 
enough. M. 16. E. 4. [o. a. pl. 5. ] & 5. H. 7. [22. 
pl. 2.] And alſo if the one ſhall pay a recompenſe in 
money, or other thing, an action lies for it, but in the 
concord It is not, ſo; and yet in award there ought to 
be ſomething done by each party to the other, com- 
modious in appearance, 12. H. 7. [14. b. pl. 2.] 
(40) And in the principal caſe above the two leaſes, 
which are the amends for the trouble and undertaking, 
are the proper chattels of the plaintiff himſelf, and no 
uſe of them, or property in the defendant Mary; but a 
naked promiſe and confidence to have them, for which 
is no remedy in law, but a ſubpena lies: See thereof 
50. E. 3. 6. alſo the leaſes do not commence before the 
death of the lady, ſo no profit can in the mean time ac- 
crue to the plaintiff, Wherefore &c. 

And by DyEx the acceptance of the recompenſe is 
not material to make a good “* concord, as to accept one 
manor for another, or one quantity or value for another, 
upon a condition performed in debt on bond 3. H. 7. 
[4. pl. 14.] & 12. H. 7.[ 15. a. pl. 2.] to accept his own 
goods by award is not good. But in exchanges, although 
the values or the quantities differ, it is not material, ſo as 
the eſtates in the exchange are equal, otherwiſe no ac- 
ceptance can make it perfect in law. So in the cale 
above, Wherefore &c. | 

And Dyex thought the conſideration above good, and 
legal, and charitable, 3. to aid and eaſe a ſeme ſole in her 
widowhood in her affairs, and ſuits, and quarrels, which 
may well be without ſuits at law divers ways; and the 
word depending is not of neceſſity to be intended between 
parties litigating in an action pending in any court of 
law &c. and then it cannot be maintenance; therefore 
he concluded his argument with the plaintiff, and the 
plea in bar inſufficient, 


3 ...... —— — 


(41) AN action of covenant was brought by 4. B. a/. 
ſignee of C. D. who was the party named in the 
indenture; upon which he recovered, by error as is ſup- 
poſted. And the defendant brought a writ of error, and 
the writ was, between . B. plaintiff, and F. G. d:fend- 
413 | ant, 


[ 356. a.] 


[Kyd on Awards 12%, 
129. 5. Term Rep. 142, 
143] 


43. E. z. 28, 29, 33. 
19. H. 6. 37. 13. U. 4+ 


13. 14. H. 4. 24- 


[r. Wood. Convey. 
681. hs 


5. Co. 6. 


356. b.] 


10. H. 7. 15. 9. E. 4. 
21. pl. 55, 275. Lit. 13. 
64, 65. 


[2. Black. Com. 323, 
3. Com. dig. 287.] 


4. Car. Cro. 260. 
Hob. 68. | 


Dy. 75, 113, 230, 272, 
343, 332. 


— 


In the writ and count 
in covenant, the plain- 
tiff was called A. B. aſ- 
Jignee of C. In «rior 
aiterwards he was Cale 
led A. B Gly; it is his 
whole name, and the 
want of that additlou 
immaterial. 


[ 3 56. b. ] Eaſter Term, T9 Queen Elizabeth. 
Br. Covenant 32. 


ant, omitting the words afſignee of C. D. which were in 

EEE. 3 the writ and count of covenant; and exception thereto 
Rep. 15, 16. was taken by Barham, 5s. that the record cannot be re. 
moved by this writ of error, for there is no ſuch record; 

E. 4. 26. Dy. 105. and Manwoop agreed to this opinion, becauſe the word 
d. 206. b 348. aſſignee is the ſubſtance of the action of covenant to the 
plaintiff, and the writ of error is founded upon that re- 

cord, and ought to agree therewith. But Mounson and 

DYER, e contra. And that A. B. which is the whole name 

and firname of the party plaintiff, is ſufficiently mention- 

[z. Bac. Ab 201. 5. ed in the writ of error ſa) without the addition above 
* to have the record removed to be examined for the error; 
to which WrAy and BELL afterwards agreed. See & E. q. 


L. H. 6. 16.] HF. 6. 2. & 5. 


» _ 


— — — 


74 And now by 5. Geo. 1. c. 13. f 1. { courts where ſuch writs ſhall be made return- 
All writs of error whercin there ſhall be any | able. See the caſes of amended writs of error, 
variance from the original record, or other | in 1. Com. dig. 345. Cowp. 426. and 2. 
defect may and ſhall be amended, and made | Crompt. Pract. 399—405. 
agrecable to ſuch record by the reſpeCtive I | 


— 


— — — — 
—_— 


Ws — TG (42) HE parſon of a church, of which the Biſhop of 
which the Biſhop con— 8 d 
firms as patron and or- L. 1s patron and ordinary, made a leaſe of his 
dinar but t th . 

* and afterwards Parſonage for forty years. The Biſhop only, confirms the 
the Biſhop collate an% leaſe by his writing and his own ſeal, without the con- 
ther, and then is tranſ- 


lated; this leaſe cannot firmation and ſeal of the Dean and Chapter, Afterwards 
be avoided during the 


lives of the Biſhop, and The parſon leſſor dies, and the faid Biſhop gives the bene- 


dr Hanne gr ator fice by collation to another, who being incumbent, with- 
* 

* [ 367.4, } out any entry made upon the leſſee, makes a * leaſe to 

Co. Lit. zog. b. Br, another 3 which ſecond leaſe is confirmed alſo by the 


Contirmation2t.B-N.C. Biſhop, who confirmed the firſt leaſe, as well as by the 
#03. Iall; 36: b, Is 9 


Ro. Abr. 48 1. Flow. Dean and Chapter. And now this Biſhop is tranſlated 
Bal. 5 to Vork; quere which of theſe leaſes ſhall ſtand in force 
after the tranſlation, during the life of the Biſhop. And 
by the opinion of the Chief Juſtices, Juſtice ManwooD, 
and GERRARDE the Attorney-General, the firſt leaſe 
ſhall ſtand in force during the lives of the Biſhop, and 
tage F Are 75 the ſucceſſor incumbent who found the church charged 
397] © as above, And this reſolution was certified to the 


Queen's council in Hilary Term next, by letters &c. 


10. Co. 62. a. 
Dy. 36, 58, 61. b. 


Marquis 


(43) 


year 
herit 
rend 
cuſte 
ena 
enjo 
the t 
leaſe 
banc 
or fc 
accu 
his < 
effed 
eigh 
leaſe 
year 
rele} 
ther 
deat 
depe 
whe 
not. 
act, 

fore 
abo 
e con 


Eaſter Term, 19 Queen Elizabeth. 


Marquis of Northampton's Caſe. 


dented, dated in December, in the thirty-ſecond 
year of Hen, 8. made a leaſe of certain parcels of the in- 
heritance of the wife, for the term of twenty-one years, 
rendering to them and to the heirs of the wife the ac- 
cuſtomed rent, And afterwards s. in 35. H. 8. it was 
enacted by parliament, that the huſband ſhould have and 
enjoy the lands 1n leaſe and the rent, to himſelf only for 
the term of his life, remainder to his wife; and that all 
leaſes and grants thereof made, and to be made by the huſ- 
band by indenture for the term of three lives, or one life, 
or for the term of twenty-one years or leſs, reſerving the 
accuſtomed rent to him for the term of his life, and after 
his deceaſe to his wife and to her heirs, ſhall be good and 
effectual during ſuch term or terms. The huſband after 
eight years of the ſaid leaſe expired, (reciting the former 
leaſe) demiſed, and granted the ſaid land for twenty-one 
years next after the end of the firſt twenty-one years, 
reſerving the ſaid uſual rent by indenture according 
thereto. Whether this leaſe be good or not after the 
death of the wife and huſband, quere. The argument 
depends upon the meaning of the makers of the act, 
whether he can make any leaſe or leaſes in reverſion or 
not; for no reſtraint of the leaſe in reverſion is in the 
act, as is written in the act of 32. H. 8. c. 28. There- 
fore it ſeemed to MAN wOOD and DYER, that the leaſe 


above is good, and warranted by the act. But Mouxson, 
e contra, + 


+ And that ſeems the better opinion. 


— FINITE Inn — 


| Chycke's Caſe. 


| (44) LLM CHYCKE ſeiſed in fee of a meſſuage in 
| London, by his will in writing deviſed it by 
theſe words, s. Item, I give the ſeesſimple of my bigger houſe 


101 


357. a.] 


(43) PHE huſband and the wife by their deed in- If baſband and wits 


leaſe purſuant to 32. H. 
8. c. 23, and then by 
act of parliament the 


land 1s fettled to the 
huſband for life, with 
power to make leaſes 
for three lives, or 2x 
years; he may make 


leaſes in reverſion dure 
ing the firſt leaſe. 


2. Ro. Ab. 261. 
3. Leon. 71. 8. C. 
4. Leon. 17. | 


Roll. contin. 402. 
4. Leon. 57. 
3. Leon. 132. 


1. Keb. 912. 


8. Co. 70. b. 1. Mar. 
96. b. Co. 6. 33. a. 
Raſt. Leaſes 2. 


[Powel on Powers 416, 
417. Com. dig. Polar 
(B. 1.) and of Leaſes 
under Powers, fee Vin. 
Ab. Power A. 3 Bac. 
Ab. 416 &c. Cowp. 714. 
Doug. 292, 565. 


— 


Mich. 18. 19. El. rot. 
306. Ford. 


Deviſe of © the fees 
« hmple of my eftate 
© to B. ard after her 
* deceaſe to C. her fon,” 


(44) A ſeiſed of B. Are, and of a meſſ uage, deviſed all his lands and tenements to C. in fee, 


414 


And atterwaids in the ſame will he gevited 76 meſſuage called the Sean, now in the tenure of 


J. S. 


* [ 357. b.] Eaſter Term, 19 Queen Elizabeth. 
(who was her heir,) in Sper-lane, to my couſin Alice Ludlam, Ind after her deceaſe 


ives but a preſent : , + : 
te for l to Ig. re- to William L. ber fon, (which William was her heir * ap- 


N ce * parent) and died. Alice entered and took huſband, and 


fee. (a) had iſſue by him, and died. Whether the huſband ſhall 


ears x5. © Cc] be tenant by the curteſy, was the ſpecial verdict in cectione 


1. Leon. 180. F. Nat. firme#: and the opinion of the Court was, that the wife 
b. 6. Co. 16. b. Plow. ; 
72774882 2 Nr {hall have the eſtate only for term of life, remainder to 


. Eliz. 33. & 60. ca. FX 5 
LE has Ad M. her ſon for the term of his life, and the fee ſimple to 


kins [Cro. Eliz. 248.]I the wife; ſo the huiband ſhall not he tenant by the cur. 
1 . HM: 9: 29: Ki Ho) nn : 

8. 8. b. 11. Car. Cro, teſy; and ſo (a) adjudged. 

449. Is Bulſt. 195 

Rol. contin. 424. 5. Mo. 362. 40. E. 3. 15. pl. 467. 3. Keb. 24. Finch. fo. 46. 

[Lat. 44. 2. Black. Com. 127.] 


J. SF. to D for ever. Among other things, it was reſolved that D. hath a fee in the houſe, 
Enft. 4 Car. B. R. by the Juſtices, and the caſe was of Chamberlain and Katharine his wife 
againſt Tanner, Cro. [Car.] fol. 129. a. Wiitting's caſe, 11 Jac. B. R. [1 Bulſt. 219.] deviſe to A, 
for ever, is a fee; but if it be limited after the death to B. in fee, there A. has but a life-eſtate, 
{ That the word heirs is not neceſſary in a deviſe to create a fee, ſee Cowp. 306, 352, 659. 


Dougl. 321. 1 Term Rep. 411. 1 Br. Ch. Caf. 147. 3 Term Rep. 143, 356. 2 Term Rep, 
656. 1 Hen. Bl. 1.] 


G ——_—_— — 
„ 


„ 


/a) But Bendloe and Anderſon both | ſhall have the fee, after the life eſtate of 
report this caſe as adjudged, that C. the ſon | the mother determined. 


— — — — . —— 
Symons againſt Spinoſa. 


* . (40 IN debt on bond indorſed with condition of pay- 
e, be fore any veuire ment &c, by Simons againſt Francis Spino ſa, of 
— e London, Yeoman, otherwiſe called F. S. of the city of 
oc os Trial. (J. London, leather-ſeller, iſſue was joined upon a tender of 
mT. „ the leſs ſum, and a general venire farias was awarded of 
7 8 . Ny twelve good and lawful men. And at nf prius, the de- 
304. a. Stamif. 59. 159. fendant challenged the array, becauſe he was an alien 
33 TO] Kc. and prayed trial per medietalem linguæ; and the plain- 
2. H. H. P. C. 272, tiff could not deny it, but prayed the inqueſt to be taken 
b Fr Sp n at his peril, which was taken all of denizens; and found 
for the plaintiff, And at the day in banc, the deſendant 
alleged this matter in arreſt of judgment, /ed non allocatur, 
becaule it was his laches that he had not informed the 
court of it before the awarding of the general venire factas, 
according to the precedents, notwithſtanding the caſe of 
21, H. 7. [32. b. pl. 23.] thereof,” See a good caſe of 
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Eaſter Term, 19 Queen Elizabeth. | [ 357. b.] 


this M. 3. E. 4. fol. 12. in an obſcure note, And in 
the caſe above, it did not appear to the Court that he was 
alien, as in M. 22. E. 3. fol. 14. & 20. for it appears that 
they were merchants of Germam, who have the King's 
charter of privilege of trial per medietatem linguæ. 


» — — 


Salforde's Caſe. STAPF, 
(46) CALFORDE, attorney of C. B. was ſued by bill in A cuſtom, that a tenant 


; of in fee may only leaſe 
nature of a writ of ejefone firme; and the plaintiff for fix years, is bad. 


counted upon a leaſe for term of ten years, to commence []enk. 83. c. 62. ad fin. 
from the day of the death of the leſſor; and ſhewed in 

certain the day of the making of the leaſe, and the day of Sty. 423. 

the death of the leſſor. The defendant imparled until OY Ig 
another Term; at which day, without making a new de- 

fence, he ſaid to the force and arms, not guiliy; and to the reſt, 

Billa non &c, (quere if it ſhould not be afio non &c.) and Dy. 324 pl. 32. 367. 
ſhewed for bar that the land was deviſable by reaſon of ff. E H. 8. 36. 
ſocage tenure, and a deviſe to the ſaid leſſee by the leſſor 

by his laſt will in writing of the term, as above, without 5 Co. 41. 4. 5. Co. 34. 
concluding which is the ſame demiſe, whereof &c, and fur- 

ther ſhewed, that by the cuſtom of the town, where &c. 

all deviſes and leaſes granted for more than fix years are „ 358. a.] 
merely void, ipſe facto; and conveyed the land by deſcent 

from the * leflor to him, and ſo juſtified &c. and there- _ 

upon the plaintiff demurred in law. And in this Term n . 
it was ruled, that the bar is bad, becauſe it doth not an- Ke. 86 . 5 
ſwer the leaſe ſhewn in the bill, but argumentatively : ann 


[2. Term Rep. 746. 3» 


and allo this cuſtom is void, becauſe againſt common Jem Rep. 271. 4 
Term Rep. 603, 604. 
reaſon, and the freedom of the eſtate of one who hath 2. Black. Rep. 698. 


fee-fimple, 


— _ 
Woodley againſt James, and Others. 


(47)] [PON a demurrer in law the queſtion is, Whether & hase to a ſpiritual \ 
h ; p perion, contrary to 21, 
a leaſe for life, term of years, or at will, made H.s. c. 13. is not void. 
at this day, or at any time fince the Feaſt of St. Michael, 
in the 22d year of Hen. 8. by the King, or any perſon, to 1. Mar. 5. b. 
a ſpiritual perſon, ſecular, or regular, of any farm, lands, 
or tenements, whereof he takes uſe, occupation, or in- 
termeddling, by reaſon or colour of that demile, be void, 


Or 


[ 358. a.] Eaſter Term, 19 Queen Elizabeth. 


27. H. 8. 21. a. Raſt, Or of none effect in law, or not. And for this, ſee the 

— 3c 13. the firſt part, and the proviſo 

for hoſpitality ; which queſtion was adjudged and ruled 

4 * 335. 3. that the leaſe is not void in B. R. in the 12th year of the 
1 preſent Queen, between Mocdley and James, and others, 


— | — — oo — 
Eaſt. 17. El. rot. 30. 


Ford. Lancaſtel againft Aller. 


The reverſioner enfeoffs ( 48) 


DEE HE father enfeoffed the ſon to the uſe of the fa. 
the tenant for life; it 
enures as a ſurrender 


ther himſelf for term of his life, and after his 
. deceaſe then to the uſe of the ſon and his heirs: and 
[Bendl. 288. Vs. K afterwards the father and ſon (upon communication that 
We ON. the father ſhould have back the land in fee) came to- 


45. E. 3. 24. a. 21. E. 
4- 22. b. 34. Af. 2. 39. gether to the land, and there upon the land, by parol 
Af. 12. 6. Co. 6. a. 9. 5 . 

131. b. Perk. 56, 127. Without any deed, the ſon delivered ſeiſin of the land to 


5 7 5 = 2 kf "6. the father, habendum to him and his heirs &, Whether 


H. 7. 4. Plow: 87. 13- this be a good feoffment, or not, quære; - found by ſpecial 
H. 7. 15. a. Plow, 520. * | 


2. Rol. Ab. 495. So it verdict in ejedtzone firme, And by the opinion of the 
h Id f 1 th 1 Pp . * 1 Ml . 
Goal pg in Leo. Court it is a good feoffment : and that in law this ac- 


nard's caſe, the Protho- - - - | . tt 
5 ceptance of livery implies two effects; s. firſt, a ſurren 


per Cur, [Ow. r. 3. Leon. der, and afterwards a feoffment, as ſurrender to the 
128. Gouldſ. 25. Godb. 


139. grantee of a reverſion amounts to an attornment and 


Ls. Com. dig. 513. 2. ſurrender, 
Bac. Ab. 491.] 


(48) So a feoffment made before the ſtatute of quia emplores terrarum, to hold of the 


grantee of the ſeigniory is good; otherwiſe 10 the grantce of the ſeigniory, and alſo to make a 
tenure. 


* Trinity 
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* Trinity Term, 


I 9 Queen Elizabeth. 


— 


» 


(49) A Feme covert had a jointure made to her by her 

huſband after the coverture; and afterwards 
the huſband and wife by fine, fur cognizance de droit &c. 
aliened the jointure. Whether that ſhall be good after 
the coverture to the wife for her dower of the reſidue of 
the land of her huſband, or not, uære. And the opi- 
nion of Wray, BELL, Manwoop, and DYER, was, 
that it is not; becauſe her time of election is not come 
until ſhe is become ſole, according to the ſtatute of 27. 
H. 8. c. 10. See well the ſtatute, 


gift of the huſband only, it is the beſt form for the wife, 
and leſs doubtful, 


(49) So holden by ANDERSON and his companions in C. B. for this very reaſon Mich. 24 


& 25. Eliz. 


* [.358. b.] 


The huſband after mar- 
riage, afſured to his 


wife a joiature : if th 
levy a five of this land, 
her dower 1s not barred. 


Co. Lit. 36. b. 

3 Co. 32. a, 1. Leon. 
285. 6. H. 4. 8. b. Co. 
Lit. 380. b. Raft. Uſes 9. 


C2. Bac. Ab. 140. Cruiſe 
on Fines 184, 185.] 


But if the fine be fur 
cognixance de droit, as that which the conuſee hath of the 


20. E. 3. cui in vita 10. The wife ſhall not be examined, becauſe all ſhall be adjudged the 


deed of the huſband, as if the wife had not been named. 


— i __—_—_—_—_— _ 
Welcden againſt Elkington. 


(50) A TERMOR for ſixty years, by his laſt will and 

teſtament deviſed in this form, s. I will that 
te Joan my wife ſhall have and occupy all the land contained in 
&« the leaſe for ſo many years as ſhe ſhall fortune to live; and after 
ce her deceaſe I give and bequeath the reſidue of the years of the ſaid 
&« leaſe, then not expired, to F. my ſon, and to bis aſſigus; and 
made his wife ſole executrix, and died; having goods 
ſuſhcient, beſides the ſaid leaſe, to ſatisfy all his debts. 
The wife proved the will, and made her entry into the 
lands, claiming only her eſtate and legacy in the term 
for her life, and the remainder to F. according to the 
will. Afterwards ſhe took a huſband, and they (naming 
the wife executrix &c,) aliened and granted all their in- 


tereſt, title, and term of years to come and unexpired 


In 


A termor deviſes the oc- 
cupation of his landtohis 
wife for as many of the 
years as the ſhall live; 
and aſter her death the 
remainder of the years 
unexpired to his ſon; 
and makes her ſole exe- 
cutrix, and dies. The 
widow enters, and 
agrees to the legacy, 
there being aſſets be- 
ſides, 1uthcient to pay 
his debts. She cannot 
afterwards diſpoſe of 
the term abſolutely 
againſt the ſon as exe» 
cutrix, nor as deviſee 
fince ſhe can only have 
the whole upon a contin- 


Furt namely, if ſhe 
ould live ſo long. 


[ 358. b.] 


See Plowd. 519. S. C. 
and the books there 
cited. 


[Bendl. 308. S. C.] 


Plow. 516, 520, 524. 
Perk. 519. 10. Co. 47. 


28. H. 8. 7. a. 0 
Dy. 140. 253. b. 


Mo. 759. 
Went. 343, 324- 


* 359. a.] 


Dy. 328. Plow. 539, 
$40, 543- & 


B. N. C. 334. 388. 


Br. Done 57. 33. H. 8. 
F. Done 2. Dy. 7. pl. 8. 


Trinity Term, 19 Queen Elizabeth. 


in the lands, and all their eſtate therein, habendum the 
lands and term until the full end of the ſaid fixty years, 
Whether that alienation ought to bind and bar the re. 
mainder after the death of the wife or not, the Juror 
doubted, therefore &c. See for this caſe Hilary 10, of 
the preſent Queen, [| ante 272. a. pl. 30.] a term habendum 
to the grantee after the death of the grantor; alto ſee 
M. 6. E. 6. [ante 74. pl. 18.] & T. 10. of the now Queen, 
[ante 277. b. pl. 59. ] & M. 15. [ante 328. b. pl. 11,] 
And in the Term of Eaſter next the caſe was argued at the 
Bench; and MEApe, Juſtice, (made in the laſt Term) 
who was of counſel with the defendant at the bar, hay- 
ing changed his opinion, argued againſt his client, and 
for the plaintiff; and Mounson allo at the firſt day; 
and that the alienation of the huſband and wife ſhould 
not prejudice the remainder &c. 

(51) And on the morrow, Manwoop and DyEx ar- 
gued to the ſame intent; for the entire and mere right of 
the term is not deviſed or diſpoſed of to the wife for any 
time, but there 1s a ſeparation of the right of poſſeſſion 
from the right of property. And yet the wife had in- 
tereſt by poſſibility in the whole term, if ſhe ſurvive the 
fixty years; and therefore ſhe may aptly be called a 
termor 5. for a term of years, in a writ of waſte. And in 
the count, “ i ſhe ſo long live,” ought to be added; and 
yet ſhe had no ſuch power after that ſhe once and on 
her firſt entry into the land by virtue of the * will, had 
expreſſly declared, by her claiming, that ſhe agreed to 
take it as a legacy, with the remainder to the ſon, ac- 
cording to the will, waiving the title and intercſt of an 
executrix in the term. And if the teſtator had deviſed 
and bequeathed firſt his entire term to F. his ſon, + /o that 
the wife have the occupation and uſe of the land during 
her life, that would have been good, and the wife could 
not aliene the entire term. And note the words of the 
will, s. * I will that Joan my wife ſhall have c. and after 
& her deceaſe I give and bequeath the reſidue of the years Sc. to 
FH. my ſen” &c, which proves fully his purpoſe and in- 
tent, that the wife ſhall be reſtrained from power to 
alicne the entire term, 


+ O-ig. 4a quod on que, 
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Trinity Term, 19 Queen Elizabeth. 


(52) Allo ſee the roll of the caſe of T. 37. H. 6. [30. 
pl. 11.] which is entered 7. 37. H. 6, Rot. 291. where an 
iſſue was joined upon the gift of the executor, to whom 
the deviſe of the book, which was called an Ordinal, was 
made; and the caſe was, as it ſeems by the pleading, 
that a man poſſeſſed of a book, by his will deviſed the 
cuſtody and occupation of it to one A. for his whole life, 
remainder to one B. in like manner, and to diſpoſe of it 
at his diſcretion to any church which wanted ſuch a book; 
and made the deviſee and another his executors, and 
died: the devitee got poſſeſſion of the book, and gave 
it to the guardians of the church of / alberton, in Suſſer, 
and delivered it with the conſent and aſſent of the other 
exccutor; and afterwards A, died, and B. by the command 
of the other executor, reſeized the book, and juſtified 
the detainer &c. But the iſſue is joined upon the gift of 
A. the firſt executor, and the iſſue continued without 
trial. This precedent ſcems prima facie againſt the opi- 
nion aforeſaid : but then, note the authority of an ex- 
ecutor, when he does not diſclaim to take as deviſee, but 
takes it as executor; and alſo where it does not appear 
plainly that the goods and chattels of the teſtator ſuffice 
for the payment of the debts and funeral expences of the 
teſtator &c. 


[ 359+ a.] 


" 4 


Plow. 522. a, 


(52) The difference between this caſe and the caſe of 10 Eliz. 277. b. pl. $9. is, that there 
the wife being made executrix entered generally, without declaring that ſhe would take the 
eſtate as a legacy, as is in the caſe here; for there ſhe took the eſtate as executrix. 


Michaelmas 


359. b.] * Michaelmas Term, 


I9 & 20 Queen Elizabeth. 


Adjourned on account of the Plague in London 
and Weſtminſter at firſt, until a month from 
Michaelmas, and from then to the Morrow 


of St. Martin. 


The tenant of a manor 
in ſocage, obtaining a 
releaſe of his lord, who 


— himſelf now hold (1) HE King Lord, Meſne, and Tenant. The 


in capite. meſnalty is a manor, and holden of the King in 


© pg A Rn + capite; a tenant paravail who held of the manor by ſocage 


AB 1 55, 12. a. tenure, obtained a releaſe from the meſne; now his te- 
38. Aſſ. 17. Dy. 35 2 | 
44, 46. Stamf. 30. 2. nure ſhall be immediately of the King in capite, as the 


4. 6. . Lit. pl. 
205 Co. Lit. Fl. tenure of the manor, by WAV, DER, and Max- 


[12. Car. 2. c. 24. abo- WOOD, Juſtices, and CoRDELL, Maſter of the Rolls, 
liſhed this teuure, but 


ſce 4. Term Rep. 443.) becauſe volenti non fit injuria. 


—_— — _ 


— — . 
On I 


LO —_ 111. 


If a full jury do not ap- (2) 
pear, and the plaintiff 
pray a diſiringas, with- 


HE jury was demanded in the Bench upon the 
Pluries diſtringas juralores, and ifſues of five marks re- 
TS 1 turned, and three only appeared; and the plaintiff prayed 
ant ĩt at the prayer of Ari larii. Wi 1 
n diſtringas, returnable XV Hilarii, without praying any 
2. Ro. Ab. 671. Dy. fals; but the defendant would have a tales at his requeſt. 
193, 318. Quære, Whether the Court ought to grant it. And by 
. bo . +4 * * - 
3 15 8 LEONARD, Chief Clerk, it ſeems that he may; and fo 


it was ruled in B. R. as it is ſaid, 


— . ——— — 


Bruerton's Caſe. 


A tenant in chivalry in (3) IT was found before the Eſcheator there, in the 13th 


capite dies. B. his eldeſt : 
year of H. 7. upon a diem claufit extremum, that 


ſon in ward dies with. 
for e Kart 
coor er e James Manley, who held of Prince Arthur, as Earl of 


nerunt C. is found bro- 


(3) Hi. 18. Eli. Cur' Ward [ante 344. b. pl. 3. Davis 160, 161. ] Office found that 
Oꝛben ap David died ſeiſid of divers lands holden of the Queen as of her principality i ca- 
ite, by ſervice of going to war with the ſaid Princels, at the charges of the ſaid Princeſs; and 
it was adjudged by the Court that this was only meſne tenure, fol. 25. Cur," Wardor. 


Cheſicr, 


that 
to n 
comp 
name 
ſo fo 
was 


brotl 


Michaelmas Term, 19 & 20 Queen Elizabeth. 


Cheſter, in capite by knight- ſervice, died ſeiſed in fee, 
and that William Manley was ſon and heir of the ſaid 
James, and within age &c, whereby the Prince had the 
wardſhip &c. and the ſame W. during his minority, died 
without iſſue : wherefore a writ of devenerunt iſſued there 
directed to the eſcheator, upon which it was found that 
James M. was brother and heir of the ſaid W. and within 
age &c. which very F. M. at his full age, thus by writ 
ſued out probatam liberationem there of the Prince, by writ 
directed to the eſcheator there in theſe words, 3. Arthur 
« &c, greeting: becauſe James Manley, ſon and heir of 
« James Manley, Ei. who held of us in capite by knight- 
« ſervice, hath ſufficiently proved his age before you 
« &c. and hath made fine for his homage reſpecting &c, 
« we command you, having taken the fealty of the ſaid 
« James the ſon &c. that without delay ye deliver to the 
&« aforeſaid James the ſon all the lands and tenements 
c which were of the aforeſaid James the father, (having 
& retained for the dower of Elena, who was the wife 
& of the ſaid James the father,) and make him have full 
ſeiſin thereof, ſaving always in all things our right, and 
& the right of every other perſon, witneſs &c.“ And ſo 
it appears that Jamas the ſon is not made, nor called brother 
and heir of W. according to the inquiſition upon the deve- 
nerunt, nor according to the Regi/ter, fol. 296. but only 
ſon and heir of James the father, and therefore the livery 
ſued as above is inſufficient, and no poſſeſſion diveſted 
thereby out of the hands of the Prince; but the poſſeſſion 
continued always in the Prince, and by reaſon of the 
ſaving of the right &c, and “ then no intruſion &c. And 
then it is out of the ſtatute which pardons intruſions of 
the 21ſt of Henry 8. [c. 1.] or the fifth of the preſent 
Queen [c. 31.] or any other &c. And this was alleged 
of the part of the Queen againſt Bruerton. 

(4) But, on the other hand, it was alleged by Bruerton, 
that the eſcheator had ſufficient warrant by the ſaid writ 
to make livery to James the ſon, who did fealty, and 
compounded for his homage &c, although he was not 
named brother and heir to Milliam, as he was in fact, and 


La) 


ſo found upon the devenerunt. But it is true alſo, that he 


was fon and heir to James the father, when VV. his elder 
brother was dead without iſſue. And alſo the words of 
the 


[ 359- b.] 


ther and hiir of B. 
within age. At full 
age C. ſues livery, 
and has a writ to the 
eſcheator naming him 
only ſon and heir of A. 
yet It 1s a good livery. 


Tenure in capite of the 
Biſhop of Durham. Dy. 


277. 
35. Davis 63. 2. Ro, 
Ab. 503. 


[Davis 171.] 


Stamf. 12. 


* 360. a. ] 


Dy. 249. pl. 83. 


J 360. a.] 


t. H. 7. 28. 
Cro. 176. 5. E. 3. 


9. E. 3.26. Stamt. 43 


27. Aſſ. 48. F. N. B. 
N. O. 41. E. 3. 5. b. 


7. H. 8. 
not give him any thing of himſelf, nor of his own, but 


67 


33 
10. 


Co. 64. b. Stamf. 143. 


Plow. 2 52. Co. Lit. 


Ante 44. b. p. 32. 
Ab. 669. 


77 


*[ 360. b. 


Dy. 249. 


[12. Car. 2. c. 24. abo 


lihed theſe toni 
and all their 
guences.) 


ret? 
vile 


Michaelmas Term, 19 & 20 Queen Elizabeth, 


the writ of devenerunt, in the printed Regifter, folio 292, 
ce becauſe A. the ſon and heir of B. deceaſed, who held 
* of us in chief, is lately dead, while within age and in 
* our ward, as we have learnt, we command you, that 
& by the oaths &c, you inquire what lands and tene- 
© ments by the death of the aforeſaid B. the father, and 


« by reaſon of the minority of the heir of the aforeſaid 


Lg. have come to our hands, and fo are in our hands, 
& and how much thereof is holden of us in chief &c, 
& and who is the next heir of the aforeſaid 4.” &c, And 
ſpeaks only of “ all the lands and tenements which were 
of the father, and which by the minority of the heir 
& of the father,” came into the King's hands generally; 
and for thoſe lands the warrant above to the eſcheator is 
ſuſſicient, although he be not made, or called heir in the 
writ; and perchance there is no other form of livery in 
Cheſter in ſuch caſe, 

(5) And liveries, although they are not perfect in form 
in all points, yet for that the King 1s bound in juſtice to 
make livery to his ward at his full age, if he ſue for it to 
the King, are favoured in law; becauſe the King doth 


only renders and reſtores to the heir what belongs to 


him; and therefore if advowſons are not mentioned in 


the livery, if they are appendant, they paſs from the 
King: it is not ſo in his grant &. Alſo the heir ought 
to be content with ſuch form and manner as pleaſes the 
Prince to uſe in name and addition in the naming of 
his ward; and here the Prince is not deceived in the 
livery; but did to James the ſon what he was bound in 
law and juſtice to do, Wherefore &c, And admitting the 
livery void, or voidable, then the entry of the heir was 
an intruſion; and all intruſions are fully pardoned by the 
21, H. 8. [c. 1.] without any condition or exception, 
which were committed before 21. H. 8. And alſo by the 
death of Prince Arthur without * iſſue, all intruſions are 
diſcharged &c. and at length the rule of the Court was 
againſt the Lady the Queen &c, 


(6) GERRARDE 


Earl 


by « 
in 4 
13. 
was 
ne y- 
trial 
cauſ 
there 
uſag 
not | 
(6) 
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Englaz 
cauſe 1 
practi, 
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* 
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Nor, 
per ſon. 
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bucks t 
cucd. 1 


* 


Michaelmas Term; 19 & 20 Queen Elizabeth. 


(6) FERRARDE, Chancellor of I eland, moved this 
queſtion to the Queen's Counſel, 5s, Whether an 


Earl or Lord of Ireland, who commits treaton in Ireland 


by open rebell:on, ſhall be arraigned and put to his trial 
in Ergland for the oſfence, by the ſtatute of 26, H. 8. c. 
13. 32. H. 8. c. 4. 35. H. 8. 2. or 5. Ed. b. 11. And it 
was holden by Wray, DyER, and GERRARDE Attor- 


ney-General, that he cannot; for he cannot have his 


trial here by his peers, nor by any jury of twelve, be- 
cauſe he is not a ſubject of England, but of I cland; and 
therefore his trial ſhall be there. And it is ſaid, that the 
uſage there of attainting a peer is by parliament, and 
not by peers 


360. b.) 


Treaſon committed in 
J. elund, by an Irith cer; 
cannot be tried in Exęx- 
Jan. 


Co. Lit. 261. b. Dy: 


424 7. Co 23. 9. C 
6. 1. H. 7. 3. a. 3. Mar» 
131. b 2. KL 3. 12. & 


Raſt. Treaſon 12. Tryal 
14. Raſt. Treaton 19. 
Crom pt. Jur. de Courts, 
fo. 23. Pultun 197. 7. 
Co. 15. a. 23. a. o. Co, 
117. b. Stamt. 261. b. 
St. John's arg. 31; 


LI. And. 262, & See 1. 
dt. Ir. 960. 8. St. tr. 
354. 1. Haſe Pl. Cr. 155 

284. 2. Hawk. Pl. Cr, 
318. & Co. Lit. 261. b. 
that this caſe is notlaw,] 


(6) Sir Thomas Wentworth, Earl of Siraford, and Lord Lieutenant of Ireland, for treaſons 


committed by him in Ireland during 


his regency there, was attainted in Parliament here in 


England in the year 1641; and he pleaded to the juriſdiction of Parliaments in Euglaud, be- 
cauſe the fact was committed in Deland; but it was relolved and proved, tha. the conſtant 
practice of all -ges was, that the Parliament of Z»g/.rd has power of judicature for things 
done in Ireland; and that the Lord SiraFord, being a Peer of Eug land, cannot be tried by the 
Peers of Ireland: and afterwards he had judgment of death, and was beheaded at Toxwer-Hill, 
May 12, 1641. See St, John's argument on the bill of atrainder of the ſaid Earl, fol. 63, 


— 


— A 
Gyles againſt Colſhil. 
(7)JN the are impedit of Gyles againſt Colſpil, the plain- 


tiff made title to the advowſon in fee, and alleged 
preſentation of one 4, B. who was admitted ard inſtiluted 
&c. who afterwards took another benefice, by which the 
firſt was void by the act of 21. H. 8. [c. 13.] and re- 
mained void by the default of the patron, ordinary, and 
metropolitan, ſo that a title to preſent by lapſe was de— 
volved to the Queen by reaſon of her prerogative; and 
ſhe preſented one Grymſdicbe, who was acdmiticd and ii 
tuted, (omitting inducted) and that the church is now void 
by the death of the ſaid G. and by reaſon thereof it now 
belongs to the ſaid Gylzs to preſent &, Aud the deicend- 
ant, who is incumbent, confeſſed that Grym/diche was ad- 
mitied, inſlitutcd, and indutted, at the preientation of the 


7 


The count in ere in- 
pedit, alleging the pre- 
ſent atio of 57, by the 
Ning, and admilſi n and 
inſlitirt ion accordingly, 
and that the church is 
now void by the death 
or 4. is good without 
ſaying that he was in- 


? * 
du. J. d. 


Bendl. 3 12. S. C.] 

Dv. 348. 2. Rol. Ab. 
353» 35457 

[Weis, Clerg. L. 29, 
30, 116, 223. . Leon, 


156. 3. Mod. Eut. 84. 
2. WII. 200.} | 


3. H. 7. 14. Plow: 230. 


(75) Mich. 26. Eliz. Roclife and others v. the Chapter of Rio. Bendl. 313. ] Trim. 11. 


H 8. Life v. Shidmer [Bendl, 313.) 


Note, | Bendl. 312.) That in declarations in grave e, for the King, or 


perſons among themlelves, for the King it lufhiceth to allege EZ. 


for common 


aeirin{hon, and infitu- 


% ſolely in the King, without rndvetion, and ind, ts intendible, And it 1s as uiual mm the 
bucks to have a{mi//ion and 15/tulion ON Nas induttigon with it; as is proved by the hooks before 
cucd. 15. Jac. Cro. 463. 3. 51. Com. 243. Wood's latt, 20. 156.3. Salk. 195, 2. Will, 374 ] 


4K 


Queen, 


{ 360. b.] Michaelmas Term, 19 & 20 Queen Elizabeth, 


Queen, pretending the church to be void, whereas in 


truth it was not void, becauſe the ſaid A. B. had a dit. | 


penſation and qualification to have and enjoy two bene- 
fices &c. and that the benefice became void by the re- 
fignation of the ſaid A. B., and that the Queen preſented 
the ſaid defendant, who is admitted, in/iituted, and inducted 
&c. upon which the plaintiff demurred for the inſuffi- 
22. H. 6.27. . 21. E. ciency of the diſpenſation &c, And Whether this pleaded 
11. "gs 4 G5. 132, in the declaration, without ſaying inducted &c. be ſuffi- 
„ 3073 cient, by reaſon that the plaintiff alleged the avoidance 
of the church by the death of G. which implied :ndudion 
&c. and alſo the defendant hath confeſſed induction; fo 
the title of the Queen by lapſe was much doubted amongſt 
all the Juſtices of either Bench, and the Chief Baron; 
and by the greater number it was holden ſufficiently 
The aid Book of Eu- good, and [in] precedents ſhewn in the caſe of the King, 


tries. fo. 20. 


N. E. 458, 472, 433. admitted and inſtituted only have been allowed. And in 

1 this caſe it cannot otherwiſe be intended, but that the 
[Sce 17. Vin. Ab. 343. 8 

preſentation of the Queen was executed effectually to all 

[ 361. a.] intents, and then * not revocable; wherefore a writ was 


awarded to the Biſhop for Gylcs. 


3 2 (8) T EASE made by indenture to a mother and ſon ha- 
lives, and the life of the bendum to them for the term of their lives, and the life of the 
„ longeſt liver of them, ſucceſſively to one of them after the other, as ts 
a} pony ingly er” directed in the indenture, and not jointly; and livery of ſeiſin 
take in ſucceilion, madeby attorney accordingly, Whether the entire frechold 
ING ER vas in the mother only, was doubted in a ſpecial verdict in 
Jac. 564. Co. Lit. 153. replevin: and ruled by the Court that it was; and the 


b. 277. a. Plow. 160. a. . fa y ; 
3 Mas 126. b. S. Co. remainder to the ſon, and not jointly: and this without 


L. eb. 58. Ble dz, argument. 
[Vide ante 160. b. pl. 
43. and the books there 
cited. ] 
(8) B. N. C. 140. directly contrary that the ure vely is void. But Serjeant FINCH re- 
membering the caſe of Omen and Pryes, took the diſtinction, when the ſucceſſiuely is general as 


B. N. C. 140. is, and when ſpecial as in this caſe, or if, wiz. or any other explanation follows 
immediately; Triz 3. Car. C. B. Het. 20 
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Hilary Term, 


20 Queen Elizabeth. 


Windſor's Caſe. 


(9Y PHE huſband and wife ſold the land of the wife 

by indenture, bearing date the 24th of March, in 
the firſt and ſecond years of Phil. and Mar. for fix hundred 
pounds, of which the indenture made mention and ac- 
quittance ; and they levied a fine accordingly, The 
vendee, by another indenture of defeaſance, bearing date 
the 26th of the ſame March, reciting the former inden- 
ture, covenanted to the huſband and wife, to make to 
them and to the heirs of the huſband ſuch aſſurance as 
they or their counſel ſhould deviſe within one year next 
enſuing; with a proviſo, that if the yendee made default 
in the aſſurance, then if he did not pay to the vendors 
within the ſaid year five hundred pounds, he and all others 
ſhould ſtand ſeiſed to the uſe of the huſband and wife 
and of the heirs of the huſband, No money was paid, 
nor any aſſurance deviſed within the year, or tendered to 
the vendee. + Of theſe, whoſe right is the land? And it 
ſeemed by the opinion of the Juſtices of the Common 
Bench, that the land ſhall remain in the hands of the 
vendee, becauſe no default was in him in the nonaſſur- 
ance, inaſmuch as no aſſurance was deviſed or notified 
to the vendee to be made. 


+ Orig. Ceux 7. droit. 


X 
— — — —— — — 
g 


(0 MEMORANDOUN, That on the firſt day of this 
Term the jury appeared in Treſpaſs, where the 


iſſue was, not guilty, The defendant, by BENDLOWEs, 


1361. a. ] 


The vendee of land 
covenants to make back 
ſuch aſſurance as the 
vendor's counſel ſhall 
adviſe, proviſo if he do 
not, to ſtand ſeiſed to 
the uſe of the vendor; 
the vendor is bound to 
propoſe, and require the 
aſſurance, or the ven- 


dee may keep the land, 
5. Co. 127. a. 


Dy. 371. 


19. H. 6. 3.7. 4. 


vi i. 1,0, 


4. 12. a. 


Shep. Touch. 164, 134. 
Doug. 691. 4. Term 
Rep. 761.] 


* 


— 111 


A releaſe given on 21ſt 
Fan. thall not flop the 
taking an inqueſt on the 
23d, by a plea purs 
darrein continuauce, for 


(10) Trin. 36. Elig. C. B. Hutton, plaintiff in debt as adminiſtrator againſt one Paramour. 
The defendant at 1, privs pleaded, that the letters of adminiſtration of the plaintift were re- 
voked puis darrein continuance, judgment if they ought to proceed to the taking [of the in- 


4K 2 


queſt.] 


[ 361. a.] Hilary Term, 20 Queen Elizabeth. 


the continuance on ſaid, that this inqueſt ought not to be taken, for the 
1 62 1 ; ſt 1 by . . . . . 

1 „n the Plaintiff puis darrein continuance had releaſed to the defend- 

elloin day, the 0h, ant all actions; and ſhewed it to the Court, which bore 

Plea of a relate nis dar- | 

rein continuance, er date the 21ſt day of January, which was the morrow of 

1 cia rom, and not . . 

1 185 3 the efloiga day of the octave of Hilary, and therefore dif. 

Hutt. 95. 3 Tn, * allowable; for it comes too late, ſince the releaſe ovght 

$53: 10 H. 6. 6. . 0. R - F 

Anl. 2 31. li. 6. 6. a. to be made intermediately between the laſt continuance 


Dy. 2 = | and this octave, according to the entry 5. a/ter the laff 
„% Bl Rip, 40%. 3. . - f 
Term Rep. 155 ] continuance, ard before this day s. the octave of St. Hilary; 

wherefore the inqueſt was taken and found for the plain- 


tiff. But if the releaſe had been made before the day of 


the eſſoign, it would have been pleadable at this day, whe- 
ther the jury appeared or not, becauſe he had no day to 
plead it in before now. But note, the form of pleading 
in this caſe ſhould be adio non &c. and not that this in- 
queſt ſhould not be taken. 


CBul. niſi pr. 310.] 


queſt, ] and good by WALMSLEY and Gap; but Ax DERSON and BEAMOND, e contra, 
tnat d jay judgment i adios; and Io are divers precedents; ſed qrare { 5. Vin. Ab. 
49910. 17 3 

+ Orig. i! direct. 


— — 


* 361. b.] 


— — — 


* Beamond agaigſt Deane. 


In dower the terant (11) 


picading an aſñ gun cut 


OWER by Beamond againſt Deane, The tenant 
of tent Hot of the land, pleaded in bar an aſſignment of a rent to the 
ew that be had _ 
mY. Bo it the demandant, ifſuing out of the land whereof &c, made 
tine of che atignment. Hy himſelf for the term of the life of the demandant, by 
a to. L.C. , 333 : 
3 wy i. Mar. 91. virtue whereof ſhe was ſeiſed in her demetne as of free- 
b. Perk. 79. a. 410. Ly. hold; without alleging in fact, that he was ſeiſed of the 
304; 75. II. 7. 3. 4. - 0.7 : . 
land &c. at the time of the ailignnent, And Whether 
that ſhall be intended by common intendment, was de- 


murred; but it was ruled avainſt the defendant, 


— — . ————— 


Altman's Caſe. 


Cutting a trench in a (12 W 8 tman was affiened in digging a 
held tw carry off the (1 ) ASTE by Atman v aſſig gging 


water, is not wake. ditch in a certain field, the defendant pleaded 
See 2. Leon. 174. 


I2. 11.5. 2. 15. 33. Af. nul waſte fait; and it was found by {ſpecial verdict that the 
double plea 9. 29. Ii. . defendant made the trench to carry off the water, by which 
3 9 Ab. 822] the field was improved, and not injured. And it was ſaid 
for the plaintiff by Mt Ape, that this matter ſhould have 
been plcaded in bar; but by the opinion of the Court, it 

is not any waſle, 
Manſer 


proſecu 


plaint1! 
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Hilary Term, 20 Queen Elizabeth. 


Manſer againſt Franklin, one &c. 


(1 BILL of deceit by Manſer againſt Franklin an attor- 

ney, ſuppoſing, That whereas the plaintiff was 
ſucd by A. B. in debt on bond, the defendant, as his attor- 
ney, without any warrant, appeared to the alias e pias 
by fraud and covin with the ſaid A. B., and after two 
imparlances pleaded non /um inſormatus &c. The attorney 
ſaid, ado non, becauſe he ſays that the aforeſaid A. B. 
proſecuted the action of debt as well againſt the now 
plaintiff as againſt a ſtranger, who, together with Manſer, 
was bound to the ſaid A. B. and the ſtranger retained 
him to appear as attorney for them both: who ſo ap- 
peared, and for default of information he pleaded as 
above: and he took no traverſe to the fraud and covin 
therefore the plaintiff demurred in law; quære. And 
the opinion of the Court was in Exafter next, that the 
fraud and covin were traverſable. 


— ww —_— ie 


TENANT by knight-ſervice, having a daugh- 
ter, enfeoffed his brother by fraud and covin, 
to the intent that he ſhould take the profits of the land 
until the next heir male of the body of the feoffor be- 
rotten, ſhould be of the full age of twenty-one years, and 
then to enfeoff the ſaid heir male in fee, The feoffor 
died without iſſue male, his wife being enceinte, and 
was ſo at the time of the feoffment, of a ſon, who after- 
wards is born: quære if this colluſion is found by office, 
how much, 5. whether all, or only the third part ſhall be 
in ward by the ſtatutes of 32 and 34. & 35. H. 8. [c. 1. 
X F.] quere well thereof. 


(14) A 


361. b.] 


Deceit againſt an at» 
torney for appearing to 
an a*tion without war- 
rant, and hy covin 
pleading non * i for- 
matus, Plea, that the 
action was againſt the 
plaintiff and B. jointly, 
and B. retained him, 
and for want of infor- 
mation Ec. is bad, withe 
out traverſing the covin. 


F. Nat. 96 E. 98. L. 
Dy. 357 10. E. 3. 20. 
2. 17. E. 3.25.2. 10. E. 
4. 9. 2. laſt. 215. 18. 
„„ 

[but ſee Winch. go. 
Paim. 393. 1. Saund, 
208.] | 


If B-the King's tenant 
in ch:valry enfeoff A. 
by covin to the intent 
that A. ſhall enfeoff B's 
heir male when of age, 
and die, and afterwards 
a ton and heir is born ; 
on othce found, whether 
all or only a third part 
hall be in Ward :—gau, 


Dy. 193, 181. a. 6. Co. 
76. a. 8. Co. 163, 165, 
Raſt. Willes 2. 3. 


[ Wardſhip aboliſhed by 
12. Car. 2 c. 24 | 


(15) DEBT 


* 362. a.] Hilary Term, 20 Queen Elizabeth. 


A ſpecial verdict finds (15) 


| EBT againſt executors, and iſſue upon aſſets in 
that executors received 
rent, reſerved to their 


their hands, The jury find a ſpecial verdiQ, 
teſtator his heirs and . 
enn, and ſo aſſets. 5» that the teſtator made a leaſe of his houſe and of cer. 
1 3 tain implements therein for years, rendering a rent to 
4 2 . . 
ted to the rent. him and to his heirs and aſſigns; and that the executors have 
4 Co. 4. 11. Co. 11. CS. received the rent continually after the death of the teſta- 


12. H. 8. 11. 2. Co. 75. 
Lit. 47. a. Plow. 144. 2. nd /- aſſets: and alſo they pray * the advice of th 
Ro. Ab. 701, 702. 1. E. 1 | / ae n * 8 


4. 1. 21. E. 4. 29. 7. H. Court, Whether that ſhall be adjudged aſſets, or not? 
7. 5. Plow. 114. 8. H. 6. And by th "= f the C K t aſſets: b 
35. b. Dy. 56, 110, 112. An y the opinion o e Court, it is not aflets; but 


b. Hob. 53. the entire rent belongs to the heir, and the /o void. 
[Com. dig. Pleader 


(5. 28.) 
(15) Hil. 33. Elix. C. B. rot. 131 5. {a) Richmond v. Barker. A. leaſed to B. for years, 


rendering rent to him, his executors and afſigns, and died during the term; his executors all 
+ have the rent, not the heir, becauſe the particular reſervation excludes the general by the law. 


Finch. fo. 17, b. It hath been twice adjudged, Eaft. 4. El. 38. That the entire rent iſſues out 
of the houle. 3 


+ Orig. aavercit. 


— 


* — — 7 — 
K — — — 


that neither ſhould, for it ceaſed by the death. 
And ſee 2. Saund, 367. 2. Lev. 13. 5. Co. 
115. Gilb. on rents, 64—72. Com. dig. Rent, 
(B. 5.) 


{a) The report of this caſe in Cro. Eliz. 
217. Ow. 9. & 1. And. 261. agrees as above 
but in 2. Leon. 214. it is that the Court held 
that the heir, and not the executors, ſhould 
have it, And 2. Rol. Ab. 450. N. 3. S. C. 


— * 1 lh. 
— — | ————__ — — 1 


The ſecond huſband (16) 


with the wile, levies a 


HE wife had in jointure with her huſband of his 
tine in fee of her firſt inheritance, an eſtate in ſpecial tail, remainder 
jointure, the heir with- 4 . h Fir 
in age enters, he takes to the right heirs of the huſband, They have iſſue 2 


as purchater during ber ſon, the huſband dies; the wife takes a ſecond huſband, 
lite, and hall not be in | 


werd. and they by fine aliene the land in fee; the ſon being 
Whether after the huſ- 


band's death the may Within age enters by color of the ſtatute 11. H. 7. Lo. 20. |; 
enter againſt her fine. 


qu. the ſecond huſband dies; the lord by knight-ſervice enters 
On. Lin: 26k 365 LN upon the ſon, and claims the wardſhip : quere thereof, 
1 "© 5 Alſo quere whether the mother againſt her own aliena- 
7a 18 * 55 4 tion by fine may re- enter by the ſaid ſtatute? And in 
10 pe Enfler next, the opinion was, that he ſhall not be in 
ward, for he is not in as iſſue in tail, but as a purchaſer, 
during the life of the wife; and ſo it was ruled, and the 
Court difcharged as to this point: but quære of the other 


point. 


Eaſt er 


(17)] 


dred 
and: 
eſche 
ſaid 
Elix. 
hereto, 
manor 


the v 
M. 2 


Eaſter Term, [ 362, 2, ] 
20 Queen Elizabeth. 


Earl of Leiceſter's Caſe. 


(%% KING Edo. 6. was ſeiſed in fee of the manor of Grant by Queen lia, 


. : Pk” of a manor, and all 
Clyberie, of which a wood, containing three hun- wofds heretofore known 


. . as parcel thereof; paſſes 
dred acres was parcel z he granted the ſaid wood in fee; ee pace in 


and afterwards the ſaid wood came back to him, as an che time of Ed. 6. tho? 
not if it was of a longer 


eſcheat for treaſon, Afterwards Queen Mary granted the time, unleſs it had been 
: r . « ever heretofore.” But 
ſaid wood in fee; the grantee regranted it to Queen Ch grant 6f a ſubject 


Eliz, who hath granted the manor, and all woods, now or 9 not need the word 


heretofore known or reputed as part, member, or parcel of the ſame CO. Ent. 381. 
S. C. 


manor, to the Earl of Leice/ler. Whether by theſe words f 313. 9 1 

the wood paſſed? in Intruſion in the Exchequer. And 6. Co. 66. b. «5. Car- 
M. 21. it was argued at the Bar and Bench, and ruled 5 8 * — 1 
againſt the Queen, becauſe it was truly a part known in Contin. 273. 

the time of E. 6. to which the heretofore may be well ex- > Fug DIPS ad 3- 
tended back; and not further back in the caſy of the 

Queen, unleſs the word ever be added ; but in the caſe of 

a ſubje& heretofore, without ever preceding it, ſhall be 


conſtrued any time paſt &c. by Manwoop, Chief Baron. 


—— — — 


* [ 362 b.] 
( 8)NJOTE for law, That if tenant in ſocage in capite If the heir of tenant 


g R , N 46 4 in ſocage in chief be 

die, his heir being within the age of fourteen under 14, no livery or 

. ; . . - . primer ſeiſin in is due; 

years, no primer ſeiſin Or very is due I but the heir ſhall but he ſhall have an 


have an ouſter le main una cum exitibus &c. But if he be of ier dle main cum exiti- 
bus. If turned of 143 


the age of fourteen years or more, at the time of * the ſecus, and ſhail pay re- 


, . - lief. 
death of the anceſtor, he ſhall ſue a livery, and pay relief ©. Lit. 77. a. 35. H. 6. 


if any rent be &c, becauſe it is his full age by ſocage. 52. Fire. 259, b. 7. H. 

; . Cro. 187. 13. E. 3. 
Livery t. Stamf. 13. b. 14. a. 4. El. 213. a. 3. E. 3. 10. a. Lit. 28. F. Nat. 256. C. Lit. 28. b. 
B. N. C. 188, 322. [12. Car. 2. c. 24. aboliſhed all theſe tenures, and their con ſequences.] 


— —— ö 1. — —— — — — 


9 THE tenant in capite levied a fine, which is de- If _tevone in capite levy 
h i . a hne to himſelf in tai 
clared by indenture, to. be to the uſe of himſelf remainder over in fee, 


. . R 74 his heir thail be in ward 
in tail, remainder by default of ſuch iſſue to the conuſee, ** Quorn, the* the 
4 K 4. and tee palle d by the tine. 


Eaſter Term, 20 Queen Elizabeth. 


4. H. 7. 16. 33. H. 6.5. and his heirs in fee; the conuſor died, his iſſue within 
. 0 | 
1 on * H. 5. age, he ſhall be in ward to the Qucen, and not to the 


1 "rs 2 5 conuſee; [for] although the fee- ſimple firſt paſſed to the 
. „A. I. SS #9 . . . — 

47. b. 27. H. 8. 26. conuſee, yet by the limitation of the uſe above, it ſhall 
2. E. 6. Br. Forme- F R n | a 

hou a6. Perk. 45. Co. be adjudged in him as a remainder, and not as a reyer- 


2 22. b. Dy. 199. 3. fon; and he is not donor here, but the conuſor &c. by 
con. 54. 


[See 12. Car. 2. c. 24] the opinion of the Court. 


— 
* 
— — 


— — — . — — 


Metteforde's Caſe. II Cur. Ward. 


A termor makes a ſeoff- 
ment, and by letter of 
attorncy delivers ſeiſin, 
the lefior being upon 


the land, aud not po- (20) A TERM OR for one thouſand years made a deed 
n of ſeoffment by dedi conceſſi et feaſtaxi, and a letter 


feoflment, and it ſcems 


the term ſhall. not be of attorney to make livery, And afterwards the attorney 
ſaid to pats firſt. 


„ delivered ſeiſin, the leſſor, being preſent upon the land, 
o. Lit. 337. b. begin- - no agai it, 
re ſaying nothing againſt it, Quære Whether the land paſſed 
Perk. 45. Co. Lit. 2. a. by the feoffment, ſo that the leffor may enter for a for- 


2. 0,24. b. 2 E 3.6. feiture? or that the term paſſed firſt by the words dedi et 
7. Ee. 11. H. 4 1. 


3. H. 4. 2. 3. E 2. ac- conceſh the land before livery &c. as WRAY thought 
tion ſur ſtat. 2 5. 29. M. 255 | | 


8: 33.a. 19. Eliz. 354. b. Prime facie, but DYER e contra; but by both, the livery 
7 . 2 by attorncy is good enough, and the preſence of the 
Shep. I ouch. 202. I. N - g g e 
Woud's Coav. 5:5] leſſor upon the land is no impediment to the feoffment. 


(20) Mich. 6. Vac. B. R. ꝙ Sir Eduard Dazveiz, and Newdigate's caſe. A woman leſſee 
for life took a huſband, and he in the reverſion bargained and fold, and aliened to the huſband, 
without enroilment ; and adjudged that the words “ bargain and ſell,” will not carry the re- 
verſi n; but the word “ aliene,” pry Curiam, carrics it; and in the ſame term it was agreed, that 
if leſſee far life, and he leſſor join in a feoſſment by deed, and no livery be made, ſtill the re- 
verſion paſſes. [s. Term Rep. 124.] | 

Eaſt. 35. Eliz. B. R. This caſe came in queſtion between Read and Errington [ Cro. Elia. 
322.] and adjudged 2ccordingly, (viz. } That the leſſee for years may make a feoffment, not- 
withſtanding the prelence of the leſſor, and that this is forfeiture of his leaſe, for the leſſee hath 
the poſſe:tion, and may diſpoſe of it; but the leſſor may enter for a forfeiture. 2 


. . — — 


\ 


A fne was levied afier (21) AFTER the ſtatute of 27. H. 8. c. 10. a fine was 

the flatute of Uſes, to i , . | 

the iment chat the co- levied of land, the uſe and intent of which was 

nuſor ſhould have à rent "FED" 

out of the land, touch declared by indenture between the parties, that the 

no cla of diftrets, be conuſor ſhould have and receive an annual rent of ten 

may diſtrain for it. : RS: 

Cr. Ard. 41: 52. and Pounds out of the land during his life. Whether the 

ps . Ka conuſor may diſtrain for this rent-arrear by force of the 

aſt. Uſes 9 2. Co. 72. 6 

Ln Oe b Rog Vit. Taid ſtatute or not, was demurred in law; becauſe, by 

47. b. Flow. 29. Ju. 179. ſome, the clauſe of the ſtatute which begins, and where alſo 
d vers per fans fiend and be ſciſcd of and in &c. provides re- 
medy only for rents % e in uſe at the time of the mak- 
ing of the ſtatute, and not ſor future time. But note the 


words 


words 7 
Were C 
«Krent t 
«after | 
tc rent” 
the bar 
the avo 
ſufficiet 
makers 
treſs w. 


(22) 


with le 
livery | 
ſervant 
and in 
the mz 
livery, 
Wheth 
And b 
Juſtice 
ment 
cery. 


Eaſter Term, 20 Queen Elizabeth. 


words after in the ſame clauſe of the future tenſe, s, 
«were or ſhall be ſeiſed, to the uſe and intent of any ſuch 
«rent to be had &c. And, the parties that have, or here- 
«fter ſhall have any ſuch uſe, title &c. in or to any ſuch 
«rent? &c, And in the next term the caſe was debated at 
the bar. And at length, by the opinion of the Court, 
the avowry which was made for ſuch rent was adjudged 
ſufficiently good, according to the intention of the 
makers of the ſtatute, notwithſtanding no clauſe of diſ- 
treſs was in the rent. 


— 


— . —— 


ENANT in tail of a houſe leaſed it for years; 

and afterwards the leſſor made a feoffment 
with letter of attorney, who came to the houſe to make 
livery in the abſence of the leſſee, and commanded the 
ſervant of the leſſee to come out of the houſe; who did ſo, 
and in his preſence he made livery, And immediately 
the maſter returned, to whom the attorney notified the 
livery, to which the termor agreed, © ſaving his term. 
Whether this be a diſcontinuance of the entail or not ? 
And by the opinion of the CHIET JusTICEs, and of 
Juſtices Manwoop and Mounson, this is a good feoff- 


ment and diſcontinuance, and ſo notified in the Chan- 
cery. 


*(2 4 


[ 362, b.] 


Dy. 349. Bendl. Rep. 
ca. 274. accord.” 
Vide bene ſupra pl. 29. 


„ i. 


* [ 3563. a.] 


Tenant in tail makes a 
feoffment, with leiter 
of attorney, who veſts 
the termor's ſervant, 
and makes livery, to 
which the termor agrees 
% ſaving his term, it is 
good and a diſcontinu- 
ance. 


21. H. 6. $3.- 21. H. 9. 
7. 19. H. 6. 50. B. N. 
C. 97. Dy. 19. B. 33. a. 
97. 131. 324. Br. Sur- 
render 48. 2. Aſſ. 1. 2. 
22. R. 2. diſcont. 50. 2. 
g. . K 33. 
Feoffment 10. 5s. Af. 8. 
2. Co. 31. b. Co. Lit. 
333. b. 9. E. 4. 18. b. 
13. H. 7. 14. b. 
45. Dy. 58. Mo. 91. 3. 
Keb. 581. 2. Ro. Abr. 5. 


[1. Wood's Conv. 546. 
Shep. Touch. 202. Bac. 
Ab. Feoffment. (B. 2.) 


Trinity 


Perk. . 


Trinity Term, 


363. a.] 
20 Queen Elizabeth. 


— 


Burnel againſt Fraunces, in Error. 


Wart of the warrant of (23) A MAN recovered by verdict in aſſize, and no 
attorney of the plaintiff 


Io aftize, is error. warrant of attorney found for the plaintiff, and 
F this was aſſigned for error, brought by Burnel againſt 


* 


r Fraunces, of land in Paddington; and it was adjudged error 
E 40. 41.5. 34.1-% 5 

H. 4. 11. 7. H. 4. 16. in B. R. (a) 

Dy. 180, 125. a. 1. Ro. 


Ab. 290. Bridgm. Rep. 73. 1. Ro. Rep. 305. 18. Eliz, ca. 13. 2. Bulſt. 245. 


PCC _— —_ 
——_—_ —_— 
— — — —— —_— — 


— Ä 


mont after verdict ſhall be reverſed for want | pl. 33. note {a} ante. 


ſa) Yet by 18. El. c. 14. r. No judg- 25. Geo. 3. c. 80. & 1. 13, 19, & fol. 262. b. 
of any warrant of attorney; but now fee | 


r — ur. 


F — n 


— 
5 a 


The ſheriff under a f. (24) "HE ſheriff in the execution of a fferi facias, ſold 
Fa. ſells a term; after- X . CES. 
wards judgment is re- a term of the defendant's, by writ of venditioni 
vot the term thall be re- é pon, and delivered the money in Court to the plain- 


verſed; the produce and 

Kored. tiff; and afterwards for error the judgment is reverſed ; 
- 229. d. 2 13 quære Whether the term ſhall be reſtored, or only the 
4 ca. 6. 8. Co. 96, b. money? whereof there are divers opinions. And Max- 
143. a. 5. Co. 9. Mo. ; 

$73- 3- Cra. 278. 1. wooD, DYER, and Wray thought in Mich. Term 21, 


Ro. Ab. 578. wakes 
lere * 85 3 table, that the reſtitution ſhall not be of the term, (be- 


dig. wp 48 cauſe it was legally ſold through default of the party 
cution An ee TI. 


Term Rep. 729. 2. Term himſelf,) but of the money only which came in lieu of 
Rep. 44] the term &c. 


(24) 26. El. adjudged accordingly; but if the term be extended upon Eicgit, and judgment 
reverſed for error, the termor ſhall be reſtored to the ſame term, and not to the value of it. 
Eaft. 17. Jac. B. R. ꝙ Bathurſt's caſe. | See Cro. Jac. 246.] 


— 
— 


71 NN 0 A was indicted upon the ſtatutes of 1. & 13. of 
C. 1.9) 27. mu are 

the oflence to be 4 with the preſent Queen, c. 1. & 2. of premunire, for 
intent to fot forth and 21: © 3 5 
aer ** 2 "xg aiding one B. knowing him to be a principal maintainer 
And cartra felt. 2 of the authority and juriſdiftion of the Biſhop and Sce 


tei does not aid the de- . 4 3 k 
fect. of Reme, with theſe words in the indictment, 8. again 


4 55 cent. 6. c. 27. the form of the ſtatutes aforeſaid &c, for which he is in pri- 
Rad. Corone 6. 11 Co, fon, and his indiqtment certified in B. R. and for want of 


8. Dy. 312. a. pl. 86, | [ 
a theſe 


1 


CONN 


a RS 


\- 


T4 


3 


Trinity Term, 20 Queen Elizabeth. 


theſe words, being expreſſly mentioned in the acts 5. upen 
purpoſe, and to the intent to ſet forth, and to extol the authority 
Sc. it was thought by the major part of all the Juſtices, 
(being aſſembled for this purpoſe) that the indictment 
was inſufficient, notwithſtanding the ſaid words, agazin/t 
the form of the ſlatutes were in the indictment. 


* Hilary Term, 


21 Queen Elizabeth. 


— 


(26) FR*HERE is a cuſtom in the town of Denbigh, in 

Wales, that a ſeme covert with her huſband may 
aliene her land there, by ſurrender and examination in 
Court there; and it ſhall bind the wife and her heirs as a 
fine &c. The wife, after iſſue, made ſuch alienation, and 
died, and the huſband ſurvived. Suære Whether this 
cuſtom is abrogated by the ſtatute of Wales 27. H. 8. 
ſc. 26.]? and if it be, ſtill Whether the iſſue may during 
the life of the huſband enter by the ſtatute of 32. H. 8. 
[e. 28.]? And by the opinion of Wray and DyEx, the 
cuſtom 1s not taken away; becauſe it 1s reaſonable and 
agreeable to ſome cuſtoms in England, for the aſſurance 
of purchaſers; for the title of the act is, jor laws and juf- 
tice to be miniſtered in like form as in this realm; but Gavel- 
kind is made void exprefily [by 34 & 35. H. 8. c. 26. 
 128.] and other finiſter cuſtoms; but SouTHcoTE held 


the contrary. But for the ſecond point, all three agreed 


that the iſſue ſhall not enter by the ſtatute of 32. during 
the life of the huſband. 


— ————— 


(27) A COPY HOLDER in fee at the will of the lord, 
according to the cuſtom of the manor, claimed 
common of eſtovers to be reaſonably taken at all times of 
| the 


[ 363- a.] 


t. And. 49. 2. H. H. 
. C. 192, 193. 1. Str. 


495, 496. 2. Bur. 1037. 
2. Hawk. P. C. 344. 


5. Term. Rep. 169, 170.) 


* 363. b.] 


P —— 


1 — 


A cuſtom in Denbigh, 
that a feme covert may 
by ſurrender and exa- 
mination in Court, 
aliene her land there, 
is not abrogated by 27. 
ah iy ” 4 

If huſband and wife 
aliene her land after 
iſſue, and the die, the 
iſſue cannot enter dure 
ing the life of the huſ- 
band. 


Co. Lit. 33. b. 6. Co. 
61, 2. Co. 52. Davis 
30. 40. B. N C. 109. 
Dy. 373, 290, 61. 1. 
Ro. Ab. 556. 2. Inſt. 
673. Raſt. Wales 28. 
Raſt. Leaſes 2. Mo. 670. 


Com. dig. Baron & 

eme (G. 4.) 1. Hen. 
BI. 244.] 
8. Co. 73. 2. 18. E. 3. 
47. Court de Reſc. 9. 
Fit. 194. E. 213. a. Co. 
77. a. 34. E. 1. Cui in 
vita 30. 8. E. 2. Cui in 
vita 26. 10. E. 3. 10. 
Ayel 3. 33. E. 3. AN. 
F. Travers 36. 11. H. 7. 
11. 8. Co. 73. 9. H. 7. i. 
Co. Lit. 30. a. 


A copyholder preſcribes 
that all cuſlomary te- 
nants ejrſdem tene menti, 
inſtead of ejrydem ma- 
rerit, have common of 
eſtovers in avother ma- 
nor, aud holden bad. 


[ 363.b.] Hilary Term, 21 Queen Elizabeth. 


6. Co. 61. 5. Co. 53. b. the year in the woods and ſoil of a ſtrange manor, by 


2 . . ya 32: this form and preſcription, s. That within the manor of 
A. 27. 9. H. 6. 62. which he is a copyholder, there hath' been ſuch a cuſtom 
Preſcription 3. 22. H. 


6. 37. 51. 7. E. 4. 26. from time out of mind, that every cuſtomary tenant 
Preſcription 16 8. E. 4. , . 5 
23. 1 "; pA = ejuſclem tenementi, (and does not ſay ejuſdem manerii &c.) 


4. 10. 21. H. 7. 15. 49. : , * 
K 3 16-Dy: 54.17 Con. from time to the contrary whereof &c. hath had and 


419. ought to have common &c. as appurtenant to his tene- 


[2 Ld. Raym. 1230, 7 
1231. Com. dig. Præ- ment aforeſaid, rendering to the lord of the manor afore- 


ſcription (H.) and fee ſaid annually two-pence for the verdure &c. And upon 
4 Term Rep. 717. 1. Br. 


Cn. Caſ. 194. this a demurrer in treſpaſs. And M. 21. the opinion of the 
Court was againſt the ſaid preſcription, and judgment 
given accordingly. 

364. 4. Eaſter Term, 


21 Queen Elizabeth. 


* * 


Pending a guarr imprdit (28) 


| PATRONAGE is purchaſed of the Queen in 
againſt the Queen, the | | 
preſents again on reſig- 


fee, the church became void by the taking of a 
nation, and her clerk is , 5 # 
in for fix months; vet if ſecond benefice, the incumbent not being ſufficicntly 
the plaintiff have judg- - - : 
ment in the action, he Jualified, and remained void for two years and upwards. 
ſhall be removed. The Queen preſented in right of her crown by lapſe, and 
1. And. 130. 3. Leon. 1 , 5.9% 
139. Dr. S. 36 14.44, her clerk died incumbent; the purchaſer preſented within 
4 79. 39. H. 6.24. 5. the fix months; the Queen alto preſented generally, and 
6118. 1 ; : era & he 
| her clerk was inſtituted and inducted, againſt whom and 
the ordinary the purchaſer brought quare impedit. They 
pleaded in bar the Queen's title as above, upon which 
there is a demurrer in law; and pending the ſuit undiſ- 
cuſled, the incumbent reſigned, and the Queen preſented 
„Co. Baſkerville's cafe, the third time, and he is inſtituted and inducted. And 
altcrwards judgment is given for the plaintiff; and he 


(28) + o de Eunmbery offered himſelf on the 4% dre againſt the Biſhop of Bath, in a 


plea wheref ne Alan his oficial, unjuftly induced aguntt tte cuſtom of the realm Au.. 
clerk of the Monks of Tenne into the church of Eunuwbery, After which the fame J, 
moved a ile: of advowton of the aforcſad church. againſt the aforeſaid Monks ; and wouzjd 
not amove ir by precept of the Juticlaties. Eg. & Jin. 1. King 5925 Rot. 29. 

The Bitch % ang hr to exccute the vit C. Co. 32. ; fo need Hil, J, B. ind afterwards 
in error in B. K. upon a qrare eit by Low u. Lanrafier, | Cro. rag _ 92+] upoa a ſpecial 


Writ to remo.c, LX Lt: RET TY iu. 


had 


certain. 
was ac 
Laſſe! 
102.3. 
fjurthe 
and of 


Gibbs, 


Eaſter Term, 21 Queen Elizabeth. 


had a writ to the Biſhop, with a commandment therein 
to remove the clerk firſt named in the writ of quare im- 
pedit, and every other incumbent, Whether the laſt incum- 
bent of the Queen, being in for fix months, can legally 
be removed or not &c.? And by the opinion of Ax- 
DERSON, and WinDHAM Queen's Serjeant, and Ser- 
jeant BAKER, and GERRARDE Attorney-General, and 
BrRoOMELEY Solicitor, he is not removeable by this 
judgment, becauſe he was not party or privy thereto, 
nor to the writ; but it ſeems that this opinion is not law, 
though there were twenty ſucceffive incumbents pending 
the ſuit &c, | 


Michaelmas Term, 


21 & 22 Queen Elizabeth. 


(29) A SHERIFF having a writ of attachment return- 

able before the Lady the Queen and her Coun- 
cil in the Star- chamber at Meſiminſter X Pa ſch. to an- 
ſwer to the ſaid Queen and her council for a certain con- 
tempt, and further to do and receive &c. arreſted the 
party, and took a bond from him indorſed with ſuch a 
condition, s. * that if he ſhall perſonally appear before 
e the Queen's majeſty and her Council at VYminſter 
XV, Paſch. and then and there ſhall anſwer a contempt 


& Jn 


(29) Mich. 26, 27. El. B. R. rot. 


94ckford's caſe, „ten and there vo unſver,? 


21. H. 
. 2, Rol. Ab. 391. 
x. Ro. Rep. 242. 

[17. Vin. Ab. 504. 5. 


Com. dig. 322. Wats. 
Cler. Law. 259. 290, 


291. 298, 299. ] 


The ſheriff on an at- 
tachment took a bond 
that defendant fpould ap- 
pear in the ſtar chamber, 
and then and there [hould 
anſwer, and holden good 
within the ſtatute. 


Dy. 324. pl. 32. Noy 
54, 45. 172. Gouldib. 
66. 3. Mar. 119. a. 10. 


Co. te. b. Raft. She- 
riffs 25. 3. Kcb. 191. 
37. H. . t. 


$75. 2. Leon. 78. and cited in Ow. 99. & Gould ſh. 54.0 
1 the bond void, and as was adjddged in 


Sac #ford's cate, in Faſter Term, and rae al eg is, becauſe the defendant wav ſuffer Jude ment 


AL inſt him by uu dicit, or nm ſum infor matus; and 0 
nor within the intention of the ſtature 3 2. H. 8. C23. H. 6. 


"a him to arſzucr is not reaf 
. 9.] but if {per/oral!y * in the 


able, 


bond, it docs not make the bond void; as was adjudged in ch * tell and Mantrells caſe. 
Hil. 38. El. Corbett's caſe, B. R. [Cro. Eliz. 466. ] debt on a bond to the iheriff to appear at a 


certain day in B. R. at I/e/? minſter, to anſwer B. of a plea. 


The defendant ſaid, that this term 


was adjouracd to Hertford, and that at the day lie appeared there and good. So 29. El. rot. 151. 
Laſſe Is caſe in C. RB [ Ow. 90. Gouldfh. $4. 61-] Eaft 14. EL C. B. entered Hil. 41. TI. rot. 


1721. 


Skriven and Kn:zit's caſe [Cro, Eliz. 672. l "Bond to appear Sc. anc! there to recexye 


Jurther as thev Jhal! aw: id, was void; alto it was Zefore the Trftices, and did not ſay which, 


and of what Court in certain. 


Mich. 42. 43. El. C. B. {Noy 33. Cro. Eliz. So.] in debt by 


Gidbon v. White, Demurrer thercupon, becarfe there + is ny pet ſonally in the ſtatute. 


+ Orig. ver 5 e nt de p. xl: zally, 


oe by 


[ 363-b.] 


6. Co. 61. 5. Co. 78. b. 
1. Leon. 315. 4. Co. 32. 
a. 43. E. 3.32. 8. 40. 
Afi. 27. 9. H. 6. 62. 
Preſcription 3. 22. H. 
6. 37. 51. 7. E. 4. 26. 
Preſcription 16 8. E. 4. 
23. 15. E. 4. 29. 20. E. 
4. 10. 21. H. 7. 15. 49. 
E. 3. 19. Dy. 71. 1. Cro. 
419. 

[2 Ld. Raym. 1230, 
1231. Com. dig. Præ- 
ſcription (H.) and fee 
4 Term Rep. 717. 1. Br. 
Ch. Caſ. 194. | 


* 2 


Pending a guarr impedit 
againſt the Queen, ſhe 
preſents again on reſig- 
nation, and her clerk is 
in for hx months; yet if 
the plaintitt have judg- 
ment in the action, he 
mall be removed. 


1. And. 130. 3. Leon. 
139. Dr. St. 36. 11.H. 


4. 79. 39. H. 6. 24. 5. 
E. 4. 115. 


7. Co. Baſkerville's caſe. 


(25) % % de Eunulery offered himſelf on the 4% die againſt the Biſhop of Bath, in a 


plea wheref.re At "47 


Hilary Term, 21 Queen Elizabeth. 


the year in the woods and foil of a ſtrange manor, by 
this form and preſcription, s. That within the manor of 
which he 1s a copyholder, there hath' been ſuch a cuſtom 
from time out of mind, that every cuſtomary tenant 
ejuſclem tenementi, (and does not ſay ejuſdem manerii &c.) 
from time to the contrary whereof &c. hath had and 
ought to have common &c. as appurtenant to his tene- 
ment aforeſaid, rendering to the lord of the manor afore- 
ſaid annually two-pence for the verdure &c. And upon 
this a demurrer in treſpaſs, And M. 21. the opinion of the 
Court was againſt the ſaid preſcription, and judgment 
g1ven accordingly, 


i 


* Faſter Term, 
21 Queen Elizabeth. 


(28) A PATRONAGE is purchaſed of the Queen in 

fee, the church became void by the taking of a 
ſecond benefice, the incumbent not being ſufficiently 
qualified, and remained void for two years and upwards. 
The Queen preſented in right of her crown by lapſe, and 
her clerk died incumbent; the purchaſer preſented within 
the ſix months; the Queen alſo preſented generally, and 
her clerk was inſtituted and inducted, againſt whom and 
the ordinary the purchaſer brought quare impedit. They 
pleaded in bar the Queen's title as above, upon which 
there is a demurrer in law; and pending the ſuit undiſ- 
cuſſed, the incumbent reſigned, and the Queen preſented 
the third time, and he is inſtituted and inducted. And 
aſterwards judgment is given for the plaintiff; and he 


his facial, unjuftly inducted againti tte cuſtom of the realm Aut, 


clerk of the Monks of Ines into the church of Euanbery. After which the fame Jo/m 
moved a les of advowtſon of the aforcſaid church. againſt the aforeſaid Monks; and wouid 
not amore ir by precept of the Tufficiariess E. & Trin. 1. King * "Olin, Ror. 29. 

The Bith p ought to excecuic rhe wilt 6. Co. 32.3 o agreed Ho {l. 2 Sar. C B und afterwards 
in error in B. K. upon a /e /mpridit by Low v. Lancaficr, [Cro. Jac. 92. 93.1 upon a ſpecial 
writ to remo c. Ex Lit. II. 4% u. 

had 


(29) 


cil in 
ſwer 
temp! 


party 


cond1 
ce the 
* 


(29 
Sac to. 
SAL Co. 
ag ainſt 
nor wi 
bond, 

Hil. 
certain 
was ad 
Laſſe 44 
1721. 

further 
and of 
G:ubon 


Eaſter Term, 21 Queen Elizabeth. 


had a writ to the Biſhop, with a commandment therein 
to remove the clerk firſt named in the writ of quare im- 
pedit, and every other incumbent, Whether the laſt incum- 
bent of the Queen, being in for fix months, can legally 9 
be removed or not &c.? And by the opinion of An- 
DERSON, and WINDHAM Queen's Serjeant, and Ser- 
jeant BAKER, and GERRARDE Attorney-General, and 
BROMELEY Solicitor, he 1s not removeable by this 
judgment, becauſe he was not party or privy thereto, 
nor to the writ; but it ſeems that this opinion is not law, 
though there were twenty ſucceſſive incumbents pending 
the ſuit &c, 


Michaelmas Term, 


21 & 22 Queen Elizabeth. 


(29) A SHERIFF having a writ of attachment return- 
able before the Lady the Queen and her Coun— 


eil in the Star- chamber at //:ftminfler XY Palch, to an- ? 


ſwer to the ſaid Queen and her council for a certain con- 
tempt, and further to do and receive &c. arreſted the 
party, and took a bond from him indorſed with fuch a 
condition, “ that if he ſhall perſonally appear before 
«© the Queen's majeſty and her Council at minſter 
& in XV, Paſch. and then and there [hall anſwer a contempt 


. 260. 2 . 
7. 8. a. 2. Rol. Ab. 391. 
1. Ro. Rep. 242. 
[17. Vin. Ab. 504. 5. 
Com. dig. 322. Wats. 
Cler. Law. 259. 290, 
291. 298, 299. ] 


The ſheriff on an at- 
tachment took a bond 
that drfendant flu ap 
ear in the: ſtar chamber, 
and then and there ſhould 
anſwer, and holden good 
within the ſtatute. 


Dy. 324. pl. 32. Nov 
54, 45. 172. Gouldib. 
66. 3. Mar. 119. a. 10. 


Co. tel. b. Raft. She 


riffs 25. 3. Kcb. 191. 
37. H. 6. 1 


(29) Mich. 26, 27. El. B. R. rot. 575. 2. Leon. 78. and cited in Ow. 99. & Gouldſh. TY 


Sackford's caſe, then and {lore v0 uniwer,” 


nokes the band void, and as was a: ſjddged in 


Sac kford's cate, in Fafter Term, and the reaſon 1s, becauſe the defendant wavy ſuffer j uy ment 
as -ainſt him by nil dict, or rn ſum infor r ; and ie wes him to anſæver 18 not rea! cable, 


nor within the intention of the ſtatute 3. 8. 2. K 6. 


9 but it / EY [UNG: * be in the 


bond, it docs not make the og „oid; as was adjudged | in h Are and Mate: tr. > Cale 


Hil. 38. El. Corbeti's cale, 


J. K. [Cro. Eliz. 466. | debt on a bond to tie iheriff to appear at a 


CO rtain day 1 in B. R. at 11 7 id, r, to aniuer B. of a plea. The defend ant laid, that this term 
was adjourncd to Flertford, and that at the day he appe ared there and good. So 29. 77. rot. 151. 
Laſſel's calein C [ Ow. 99. Gau! 4th. 54. 61 18. Ewult 14 LI. C. B. entered Hf. 47. Z. rot. 


1721. SATI027 a and Knight's caſe e Liz, 67 72-1 } Br mc to ber ww &c. an. 7 there to reges 


a: 10 Fr. hm See in e Wick 42. 43: El. C. 2. 7 Noy 23: Cru. Clin” 80. | in debt pF 
&:4bon v. White, Demurrer thereupon, c there + 15 & He, laally in the ſtatute. 


+ Op. vers e-, 4. 19. 


«c by 


49G TL” — — — — — — 


—— — — — — —— - — — - 


*[ 364. b, ] 


[Com. dig. Pleader 

(2.W.25.)3. Leon. 298. 
Styl. 234. 1. Hen. Bl. 
453. 4. Term Rep. 


$95] 


One in execution for the 
penalties of a qui tam 
information in B. R. 
ſues attaint in C. B.; on 
the writ to let him to 
mainpriſe, for the pur- 
poſe of proſecuting the 
attaint, the recogniz- 
ance ſhall be taken 20 
anſwer as well the King 
«s the party, and in the 
copulative, to render the 
body and latisfy the 
debt. And where he 
could not find majn- 
pernors, the Court per- 
mitted him to go with a 
kes per to inſtruct his 
counſel. 


Dy. 250. 3. Cro. 309. 


Trin. 21. Eliz. Com. 
Ban. Yelverton's Rep. 
156. 


21. E. 4. 71. Dy. 297. a. 


397- 


aer. 


Michaelmas Term, 21 & 22 Queen Elizabeth. 


c by him againſt the Queen and her council committed, 
& that then” &c. Whether this bond by this article, 3. 
and then and there ſhall anſwer &c. which ſeems to be an 
addition more than the * ſtatute of 23. H. 6. [c. 9.] war- 
rants, be void, or not, was demurred in law. And by 
the opinion of DyER and WinDHAM, the bond is good 
enough: for it is tantamount, as to ſay, „then and there 
* to anſwer to a contempt” &c, which would have been 
good, And by this bond no profit accrued to the ſhe- 
riff or to any other perſon, but only to anſwer to the 
Queen &c. which was the intent of the ſtatute 23. 
H. 6. but MEeape contra: and judgment given Michael- 
mas 22 & 23. for the plaintiff, 


— .. —— 


(30) A TTAINT brought in the Common Bench upon 

a falſe verdict given in B. R. upon an informa- 
tion of uſury: and the plaintiff was a priſoner in the 
Mar/halſea in execution for the penalty 5. as well for the 
plaintiff the informer, as for the Lady the Queen. And 
a writ of mainpriſe with ſufficient ſurety, came from the 
Chancellor directed to the Juſtices of C. B. to enlarge 
the priſoner for the proſecution of his attaint, and to 


&c. if &c. and a writ was directed out of C. B. to the 


marſhal to have the body with the cauſe on ſuch a day 


&c. And the marſhal did not come upon the wrt, 
wherefore he was amerced in the laſt Term forty 
pounds, And now this Term a new writ was awarded 
on pain of one hundred marks, directed to the marſhal 
&c. who returned, that the priſoner was in execution 
for the debt, recovered as well for the Lady the Queen, as 
for the party; and therefore without a ſpecial precept or 
warrant from the Court of B. R. he could not, nor 
would have him in C. B. &c, But yet at length he pro- 
duced the body &c, Sce the like, E. 4. I. F. rot. 110. of 
theremovalof a priſonerof the Marſhalſca into the Bench, 
who was condemned before the ſteward and marſhal of 
the King's houſehold by a writ iſſuing out of the Common 
Pleas, teſte NorRToON, and he was committed to the Fleet 
for the ſame execution. (31) See for the like in Fitz- 
hcrbert's Nat, Brev. fol. 107. [243. D.] in attaint, and 
in the printed Reger, fol. 323. [123. a.] And M. 2. & 
3. of 


. Fn. HE. 5 AE. AW. 5 thc. OE 3 G5 = AC_A©_ $8. 


Michaelmas Term, 21 & 22 Queen Elizabeth, 


3. of the preſent Queen, rot. 1239. between Kempe and 
Rythe. | ante fol. 193. pl. 29.] Memorandum, That in the 
principal caſe aforeſaid it was much doubted, Whether 
the recognizance of the mainpernors ſhould be made co- 
pulative or disjunctive, g. to render the body to the priſon 
of the Lady the Queen, or to ſatisfy the ſum in the con- 
demnation, notwithſtanding the copulative words in the 
writ, And the precedents in B, R. fince the time of 
BROMELEY, Chicf Juſtice, have been disjunctive; and 
ſo it was uſed in the ſecond year of the preſent Queen in 
the caſe of Kempe aforeſaid. Alſo it was doubted, Whether 
the recognizance ſhould be to the Queen and alſo to the 
party; and reſolved that it ſhall be to both &c. And in 
Mich. Term in the 2d and 3d years of Philip and Mary * 
in B. R. rot. 253. the mainpriſe was a copulative 5. as 
far as appertains to the Queen and the aforeſaid defend- 
ant in the attaint of the ſum aforeſaid of the condemna- 
tion he ſhould ſatisfy and render himſelf to priſon. And 
in the condition of the recognizance was a v:aelicet, that 
is to ſay, if the plaintiff in the attaint ſhould fail in any 
point of the ſaid copulatives, that then &c,—by &c. it 18 
underſtood, that then the recognizance aforeſaid ſhould 
be good, and ſtand in full force &c. and then the viaelicet 
explains the copulative s, if he fail in any point &c. And 
at length it was reſolved in this Term by the Juſtices, 
that as well for the diſcouragement of ſuitors in the at- 
taint, who are in execution by the trial by verdict, as 
by reaſon of the warrant to the Juſtices, which compre- 
hends a copulative, the better precedent 1s to follow 
that. Wherefore the plaintiff was committed to the 
Fleet for the execution, without finding any mainpriſe: 
and by the leave of the Court he ſhall be ſuffered with a 
keeper to go to his counſel with inſtructions to proſecute 
the attaint &, And in next Trin. Term the attaint 
pailed againſt the plaintiff affirming the firſt verdict. 


* 
— 
— .... — — 


Sir Francis Leke's Caſe. 


320 IN replevin the defendants, as bailiffs of Sir Francis 


Leke, Knight, made cognizance of the taking 


of the cattle in VV bitbridge-claſ, containing two acres 


364. b.] 


16. H. 7. 2. a. 3. Elie. 
195. b. 


[Vide ante 193. pl. 29. 
Jenk. c. 3. c. 63 


F. Nat. 231. Dy. 193. 


[Cro. El:iz. 50 


In replevin on the qveſ- 
tion, who ought tv keep 
the 1cloſure, the avow- 


ant ſtated himſelf to be 


ſeiſed iat e, the'le needed 


Ot 


[ 365. a.] Michaelmas Term, 21 & 22 Queen Elizabeth, 


IA — 2 of paſture for damage feaſant, as in the ſoil and freehold 
generally tha he was of the ſaid Francis Leke ; to which the plaintiff pleaded; 
having done ſo, the pre. that before the ſaid time when &c. and at the ſaid time 
cile eſtate 15 traverſable. when &c, he was ſeiſed in his demeſne as of fee, of and in 
one cloſe of paſture called But-elſe, contiguous and ad- 
2 322 453. joining to the ſaid two acres of paſture; and that Sir 
5 Francis Leke, and all thoſe whoſe eſtate he hath, have 
uſed from time whereto memory runneth not, to encloſe 
19. H. 6. 33. 21. H. 6. the ſaid two acres of paſture ſufficiently from the afore- 
33- 10. E. 4. 7. a. 
ſaid cloſe, called But-cloſc, and by default of ſufficient 
encloſure the cattle entered into the two acres of paſture, 
and depaſtured therein until &, And the defendants 
by proteſtation, denying the preſcription, for replication 
ſaid, that the ſaid But-cloſe was the ſoil and frechold of 
George Earl of Salop, without this, that the aforeſaid 
plaintiff at the ſaid time, when &c. was ſeiſed of But- 
cloſe aforeſaid in his demeſne as of fee, as the ſaid plain- 
tiff had above alleged, and this &c. Upon which it was de- 
murred &c. (33) And the opinion of the Court was, that the 
preciſe eſtate which the plaintiff had in But- cliſe was not 
traverſeable by the defendants if the plaintiff had not 
ſhewn any eſtate in it, but] generally that he was (a) ſeiſed 
of it, without ſhewing of what eſtate, or that it was * his 
freehold &, And then the other party ſhould be driven 
to ſay that he had nothing therein; for if he had but 
as. K | Curie Clay. nen, or a term of years, or at will, or only a licenſe 
dend.” 2. 36. H. 6. Barr. from the owner to put in his cattle pro hdc vice it is 
E hor + 7% 29. quflicient; and then the beſt anſwer to it would have 
been with a flat negative, s. that he had nothing in the 
aforeſaid cloſe at the time & . which is more ready 
pleading; for an ab/que hoc ought to be taken to a thing 
expreſſly alleged beſore, and is induced with a former 
plea 5. as he ſaid before, or by ſhewing a croſs matter con- 
trary to the plaintiff's plea, as here above, s.“ that But- 
E & cliſe was the frechold of the Earl of S. ab/que hoc” &i 
21. AT.2. 6. Co. 24. And at length the opinion was, that the ab/que hoc that he 
25 5 5 IF: 33%- . was ſeiſed in fee, was a good traverſe, becauſe the plain- 
Com. eig. 113, 719. tiff had given this advantage to his adverſary in this 
. preciſeneſs of eſtate, who beſt knew what intereſt he had 


Hale's notes. Dor. 


+7 354. See Dougl. to put his beaſts into But-c/»/e ; for if he was a mere 
2 4 ; 


(4) In what caſes ſeifitrs generally with- | 2. Lutw. 1231, Carth. 9. 444. Salk. 562+ 
our ſhewing of what cſtate, is bad. See 2. Wulf. 251. 


1. Keb. 223. 


C. Co. 24. a. 


9. Eliz. 255. b. 


* [ 365. b.] 


2 Kcble 718. 


rn 


ſtranger 


Michaelmas Term, 21 & 22 Queen Elizabeth. 


ſtranger and had nothing in But-cloſe, nor common there, 
nor licenſe from the owner, nor command, he was a 
treſpaſſer to the defendant, although the incloſure was 


not ſufficient, Wherefore &c. but WinDH am doubted, 


— — I ——_— _ 
Lord Crumwell's Cale. 


(34);N ejectione firme ſuppoſing the demiſe by Lord 
 __ C-umwell: the defendant ſaid, that long before 
the Lord Crumwell or the plaintiff had any thing, one J. 
Blunt was ſeiſed in fee, and enfeoffed the father of the 
leſſor of the defendant, who died ſeiſed; and it deſcended 
to the leſſor of the defendant as ſon and heir &c. where- 
fore he entered and made the leaſe to the defendant, 
who was poſſeſſed until he was ouſted, and his leſſor, 
Androwes, diſſeiſed by the ſaid J. Blunt, who enfeoffed the 
Lord Crumwell, who leaſed to the plaintiff, upon whom 
he re-entered prout &c, And the plaintiff took a pro- 
teſtation to the feoffment of I. Blunt to Androwes the fa- 
ther, and to the dying ſeiſed, and to the deſcent, and to 
the demiſe to the defendant prout &c. | and] for plea ſaid, 
that before the aforeſaid time of the treſpaſs, and eject- 
ment &c, the aforeſaid J. Blunt enfeoffed the aforeſaid 
Lord Crumwell, who demiſed to the plaintiff prout in the 
writ and count, without this, that the aforeſaid J. Blunt, 
unjuſtly &c. diſſeiſed the aforeſaid Audrowes, the ſon, as 
the defendant alleged, and this &c, whereupon the de- 
fendant demurred in law. And Whether the diſieiſin 
here be traverſable, or the feoffment of I. Blunt to An» 
drowes the father, or the deſcent &c, was the guere. 

And on the part of the defendant much argument was 
uſed at the bar by Ropes and Gawpy. And for the au- 
thority of the books s. 21. and 30. H. 6. [12.—7. a. pl. 8.] 
2. and 5- E. 4. [A. pl. 8.]and 4. and 5. H.7.[9. pl. 2.—13.] 
and divers others, that there where the diſſeiſin is alleged 
by way of cenveyance to the title or poſſeſſion of the 
plaintiff it is not traverſable, * and eſpecially where the 
plaintiff and defendant convey from one and the ſame 
perſon as above. And the ſubſtance of the bar was the 
feoffment of J. B. to the father of the defendant, which, 

1 contrary 


365. b.] 


21. H. 6. 33. b. 22. H. 
6. 37. a. 41. 39. E. 3. 3. 


In ej ect ione firmæ ſoppoſe 
ing a demiſe by C. Plea 
that before C. had any 
thing, one B. V as ſe: ſed 
in fee, and enfeoſfed A. 
who died ſcied, aud his 
ion leaſed to the de fend- 
ant, who was poſſeſſed 
till ouſted, and the ſon 
diſſciſed by the ſaid 
B who afterwards en- 
fcoffed the ſaid C. who 
demiſcd to the plain- 
tiff. Replication, pro- 
teſting againſt the feoff- 
ment to A. and the dy- 
ing ſeiſed, traverſed the 
diffeifin. And holden 
good, tho'the froffment 
or dying ſeiſed might 
both be traverſed at ihe 
election of the plaiutif 


[20. Vin. Ab. 363.] 
3. Cro. 15. 


Io. E. 4. 6. a. 6. Co. 24. 
. 5 E. 4» 136. B. 
Travers per ſans ceo 


179. 


[4- Bac. Ab. 57, See 
1. Hen. Bl. $70. . 
Term Rep. 477. 


* 566. a.] 
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contrary to his feoffment to enter, cannot be intended 
by the law to be allowable, without ſpecial matter ſhewn 
* on the adverſe fide. | | 
. Cro. 894. 31. H. 6. (35) But at length in the end of the Term the opi- 
. 12. b. 5 
nion of the Court was, that the traverſe to the diſ- 


1366. a. J 


501 E. 3. 6. b. ſeiſin is well taken as to the chief ſubſtance of the bar; 
for if J. Blunt was a Aiſſeiſor, that deſtroys the title of 
the plaintiff, who came to the land under the diſſeiſin; 

10. Co. 90. which title of the plaintiff in gectione firme ought of ne- 


ceſſity 5. by matter in fact or in law, which confeſſes 
8 and avoids the title, or traverſes it; for a naked colour 
A naked colour in ejer- 5 . : s 3 
tione firme, is not iul- in this action is not ſufficient, as it 1s in aſſiſe or treſpaſs 
ficient as in aſſiſe or 8 > g 
treſpaſs, which does not &c, which do not comprehend any title or conveyance 
— v9y ay forts in the writ or count, as this action does in both. And 
or count, as this aftion according to this is long quinto, E. 4. p. 5. [fol. .] in the 
docs in both. — 
formedon much argued. And 9. H. 6. | 32.] is taken for 
a maxim in law, and fo reported by Brooke in Travers per 
ſans ceo [pl. 13.] that a diſſeiſin in pleading in bar or re- 
plication &c. is always traverſable, and therefore here; 
6. Co. 24. and yet perhaps the feoffment of Blunt to the father of 
155 3 * the ſaid Androwes, or the dying ſeiſed, are both traverſa- 
ble at the election of the plaintiff, and given to him by 


Dougl. 665] 
the ſuperfluous folly of the defendant &c, 


— — . —— — 


Fowler againſt Clayton, and Others. 


Avowant makes title (36) IN avowry H. Vernon and J. Vernon coxveyed the 


ls 0b f. 3 land of Edward Gray, the late Lord Powes, to 
1 1 them, as couſins and next heirs of the ſaid Fdward, by 
. collateral degrees, ſhewing how, becauſe the ſaid 
mult traverſe the dying Edward died ſei ſed in fee without iſſue &c. And the plaintiff 
1 conveyed the land to himſelf from the ſaid Lord Powes by 


not traverſable. 

Bevl. 319- 18. his laſt will in writing, confeffing the dying ſeiſed as in the 

Poſt. Roll. contin. ; f . of 

5 * * 16 f. Leon. AVOWTY, Without this, that the aforeſaid land deſcended to the 

142 3 gp = aforeſaid Vernon and Vernon, as couſins and next heirs of the 
5. Pal. 372. 15. El. 


16 f. E. 4. 27. a. Note, ſaid Lord Poꝛues, in manner and form as &c, See 19. H. 8. 
the rule of an abſque hoc 


365 b. 35. H. 6. 38. 5. [1 1. b. pl. 6.] that the defendant in treſpaſs conveyed 


394 8. E. 3 x by deſcent as couſin and collateral heir of B. &c. and the 


[See Co Ent. 505. Cro. Plaintiff ſaid, that the ſaid B. had iſſue a daughter, named 


Eliz. 278. Vin Abs i 
3 (Y) & Com. Joan, who enfeoffid him; that was holden a good plea 


dig. Pleader (G. 100 without taking a traverſe, becauſe the d ying ſeiſed of B. 
18 
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(33) ( 


this c 


Poun 
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is confeſſed, Alſo it is common doctrine, that the * dying 
ſciſed, and not the deſcent, is traverſable; which ſee E. 
14. H. 8. [ 23. b. pl. 1.] Treſpaſs by Meringe, And 


* [ 366. b.] 


Brooke, in title travers per ſans ceo, hath reported a caſe in 


aſſiſe at Northampton, p. 6. where the tenant pleaded a 
dying ſeiſed of fee-fimple, and deſcent to him &c. And 


the plaintiff ſaid, that the anceſtor of the tenant held 


jointly in fee with J. S., who ſurvived, and enfeoffed the 
plaintiff, without taking any traverſe to the deſcent, or 


ſaying, without this that he died ſole ſeiſed, as &c, for the 


dying ſeiſed in fee is in a manner confeſſed and ſuffi- 
ciently avoided by the ſurvivor, contrary to the opinions 
in 2. E. 4. [ 11. a.] wherefore the tenant maintained the 
bar in the aſſiſe, and traverſed the jointenancy. ( 37) Yet 
it appears by the record, H. 12. & 13. H. 8. rot. 5 14. in 
aſſiſe in Devonſbire, before ELIOT and J. Brooke, where 
the tenant and plaintiff ſeverally conveyed the land as 
couſins to one and the ſame perſon; and the deſcent was 
traverſed by the plaintiff by an ab/que hoc that the land de- 
ſcended to T. &c. and it was found for the tenant, and the 
plaintiff was barred. And great ſearch has been made for 
the record of the caſe of Meringe, but it is not yet found; 
(but in the next Hilary Term, upon ſearch, it was found); 
and there it appears that the dying ſeiſed of the beſail of 
the defendant of an eſtate tail, and a deſcent to the defend- 
ant as couſin and heir, and ſhewn how, was pleaded in bar, 
+ giving colour to the plaintiff by the donor in tail: 
and the plaintiff conveyed title to himſelf &c, by the 


feoffment of the father of the defendant, by which ſhe 


claimed after the death of the donee, without this, that 
the land deſcended to the aforeſaid defendant as the ſaid 
defendant hath above alleged, and this &c. and upon 
this there was a demurrer by the defendant, and adjudged 
for her, and againſt the plaintiff. M. 12. H. 8. rot. 639. 
And according to this precedent it was adjudged in Hil. 
22, of Queen Elixz. WINDHAM not fully ſatisfied, 


+ Orig. devant. 


— 


[Carch. 127. 


„ 
— 


n; . 


(38) BERT G ERRAR DE, Knight, Attorney-Ge- A. ſeiſed of ſocage land 


neral, came into the Common Bench and aſked 

this queſtion for the Queen, s. A man ſeiſed of twenty 
pounds of land, holden of the Queen in capite, and of ten 
4 L 2 pounds 


holdcn of a ſubject, and 
of land in capite, deviſed 
all the latter. The King 
ſhall have ward of the 
en ire ſocage land, and 
a Third of that iz capite. 


[ 366. b.] 


Dv. 1 88. 3. Co. 31. con.” 
7 Will-s 2. 3 7. Co. 

a. 9. 133. b cont. 
3 Keb. 97. 


Lz. Car. 2. c. 24 ] 


r 


— — 


* [ 367.4. ] 


A term is deviſed to the 
executor who enters 
and dies before probate, 
vet his entry is a good 
execution ot the de viſe. 


Plow. 520, 543. 18. - 
6. 29. a Hott. 31. 
Cro. 816. Mo. 352. 4. 
Co. 119. 2. Co. 32. 10. 
Co. 47, 52. Dy. 13; 
Perk. 110. Jac. 


H. 7. 12. a. 20. Aſſ. 16. 
Pal. 156. 
[Salk. 2301—3c8. Pac. 
Exor (E.) 14. Ante 277. 
b. ple <9. 3. Br. Ch. 
Cal. 95.] 


— — 


— 


That plaintiff and the 
ſheriff are of the liveries 
of the ſame nobleman, 
15 not a principal chal- 
lenge. 

Tho' miſ-trial is not 
aided by the ſtatute of 
228 yet it is cured 

y aſſent of parties. 


Mo. 355. 3. Cro. 664. 
Co, 15 135 b. 157. 
Dy. 300. 1. Ro. Rep. 


28. 8. Co. 162. b 8 
AM. 23. 12. Aſſ. 13. 26. 
AT. 50. 44. AT. 18. 
44. 2 3. 277. II 8. 13. 
T5. E. 4. 24. Flow. 74. 
Rol. Contin. 363. Stat. 
of 32. H. 8. or 18. El. 
ca. 14. Dy. 183, 284. 


Cro. 


G15. 20. E. 4. 9. b. 15. 


Michaelmas Term, 21 & 22 Queen Elizabeth, 
pounds of land holden of a ſubject by ſocage, deviſed 


the entire capite land to a ſtranger, and died, his heirs 
within age, Whcther the Queen ſhall have the ward of 
the third part of the capite land, and the entire land of 
ſocage tenure, or not? And by the opinion of the Juſ- 
tices ſhe ſhall have it, otherwiſe the ſtatutes of 32, and 34, 
H. 8. c. 1. and 5. ] are rendered void, and would be de- 


bY fcated &C, 


—— — 


— 
— 


HE termor, by his teſtament and laſt will, de- 
viſed his term to one whom he alſo made his 
and died, The deviſce entered before any 
probate of the will, and occupied the land for a year 
3- and more, without any probate, and died, Quære Whe- 
ther his executor (if he make any), or if not, his admi- 


*(39) 1 


executor, 


70. niſtrator if he died inteſtate, ſhall have the term, or not? 


or Whether the ordinary ſhall commit adminiſtration as 
of the firſt teſtator? And it was ruled there, that the 
property of the term was legally in the executor by his 
entry, and an execution of the deviſe without any pro- 


bate &. 


— 6 


— . — — 


(49) HE plaintiff in eiectione fir mæ upon the iſſue joined 

made a ſuggeſtion to the Court, that he, and the 
ſheriff, and one of the two coroners were of the liveries 

of the Earl of Morceſter; and for that cauſe he prayed 
the wvenire facias to the other coroner, And the defend- 
ant confeſſed the ſuggeſtion, Wherefore the venire facias 
was awarded to the other coroner, who made the panel 
by which the verdict paſted for the plaintiff, And now 
in (a) arreſt of judgment this matter was alleged, becauſe 
the ſuggeſtion does not contain a principal challenge, /ed 
non allocatur, for miſconveyance of proceſs is aided by 


the ſtatute of Teofails, 32. I. 8. [e. 30.] and allo the ve- 


The ſecond reaſon is the true reaſon of the caſe, for an inſufficient trial is not remedied by 
any ſtatute, as it is whea a jury is returned by one who hath no authority; ; but 97/2215 afjenſus 


tolltt errorem, 5. Co. 35, b. 
(a) By 21. Jag. 1.C. 13.4 2. after ver- ; ficient ſupgeſtion: Nor by 4. & 5. Jn: c. 16. 
dict, judgment ſhall nut be ſtay ed or _— any judgment by conteftion, 122! 7/2, nun 11122 


ed, by reaſon that the vearre facias &c. 
awarded to a wiong eſſicer upon any infuf- 


infor mats, Ox alter Mit ON CH quiry ACCU ted. 


ire 


Gy. "2 


Michaelmas Term, 21 & 22 Queen Elizabeth. 


nire facias was awarded by conſent of parties; therefore 
the plaintiff had judgment &c. 


Mi —_— 


(41) FORMEDON the tenant vouched one as coufin 
and heir; the vouchee came and gratis entered 
into the warranty, as he who hath nothing by deſcent 


from the fame anceſtor, without firft demanding, What 


have you to bind me to warranty? which he ought to 
have done (as I think); for the tenant here may bind 


367. a.] 


2. Ro. Ab. 668. 1. ac. 
Cro. 21. 1. Brn. 134. 


[Gouldtb. 38. pl. 12. 
Co. Lit. 125. b. 126. a. 
Cro El. 531. Baul. ni. pr. 
306. 3. Bac. Ab. 252] 


If the vouvchee in 
formedon enter into 
the warranty, as he 
who hath nothing by 
eic ut, without de- 
manding the lien; iſſue 
that he hath aſſets by 
d:ſcevt is triable im- 
mediately, before the 


plaintiff counts againſt 


him by his own deed, if he do not pray that the parol him. 


demur for the nonage of the vouchee, And the tenant 
tendered iſſue, that he had affers by deſcent, piii &c. And 
by Manwoop and others, this iſſue is triable imme— 
diately: (which I do not think). And ſee 50. E. 3. [12, 
b. pl. 2.] formedon; that where the voucher was gene- 
rally, the vouchee before his entry into the warranty de- 
manded the lien of the tenant, who ſhewed the warranty 
aunceſtrel, into which he entered ſpecially as he who 
had nothing by deſcent: and the demandant immediately 
counted againſt him as tenant by the warranty. And in 
Lib. Intr. in Dower in Voucher, fol. 332. | Kaſl, ent. 240. 
a, b. pl. 3.] which is entered in Hi. Term, in the 18th 
year of H. 7. rot. :08. [408.] that the tenant vouched 
one as ſon and heir of the huſband of the demandant, 
who came by ſummons and demanded the hen (as 
above): who ſhewed the warranty of the father, into 
which he, as he who hath nothing in fee-ſimple by here- 
ditary deſcent &c, entered gratis. And the demandant 


See Plow. Manxel's 
Caſe 5. 

41. E. 3.31. b. 8. H. 9. 
6. 27. H. 6 1. 43. E. 3. 


3. a. 22. E. 4. Vouch. 43. 
10. E. 3. 61. a. 


Inſt. 367. 4. 


immediately made a new demand againſt him as te- 


pant by the warranty; and he pleaded in bar ungue ſeiſie. 


H:lary 


367. b.] 


* Hilary Term, 


22 Queen Elizabeth. 


— 


Vincent againſt Aſhby and Wife. 


Tenant in chivalry 
makes a ſeoffment to (42) 
himſelf, and his wife in 


tail, inder to her in 0 1 R 
— and dies. The Lord bodies begotten, remainder to the wife and to her heirs 


ſhall have ware oe nde for ever: the land is holden by knight-ſervice ; they 
within age, and of the have iſſue a ſon; the father dies; the ſon within age; 
third part of the land. PET he hed 2 he ied 1 
Co. Lit. 78. Dy. 252, the mother ſurvives; the body and the thir part of the 

+ land ſhall be in ward to the lord : by the opinion of the 


370, 60. Coke 10, 

a. 3. Co. 30. b. 32. : 
8.c. 1. Rati. Willes 2. two CHIEF JUSTICES, the CHitr Baron, and Juſtice 
34. H. 8. c. 5. Raft. 


Wiles 2. Map, between Vincent and Ahh, and his wife, late the 
IWardſlip aboliſhed 12. wife of Browne. 
Car. 2. c. 24. ” 

Ken's Caſe. 
Error vpon an informa- : 5 
IDN (43) A WRIT of error was brought in the Exchequer 
37. H. 8. c. 9. chamber, by Ken, of the county of Somerſet, upon 
I. Ander. 49. a judgment given in the Exchequer upon an information 


exhibited by a ſubject againſt him upon a ftatute of 

uſury, before Baron BI RHE alone, out of Court, and 

alſo out of 'Term, to the uſe and behoof of the Lady the 

Queen, which he afterwards exhibited in the Court. And 

the defendant came into Court gratis, without any pro- 

Dy. 95, 159. b. 346. b. ceſs returned by the ſheriff of S. to which ſheriff the 
| ve. fa. was awarded, whereas the offence of uſury was 
ſuppoſed in the information in Middleſex, And the ve. ja. 

was to anſwer the Lady the Queen only, where it ſhould 

be to the informer qui tam &c, And the defendant pleaded 

the general iſſue s, that he had not, nor did accept the 

aforeſaid eighty pounds, or any parcel thereof &c. for 


gain, for the forbearing and giving day of payment (co- 


pulatively) of the ſaid ſum of five hundred pounds, or 
of any parcel thereof contrary to the form of the ſtatute 


&c, And it was found by the verdict that the defendant 
| had 


MAN made a feoffment to the uſe of himſelf 
and of his wife, and of the heirs of their two 
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had and accepted forty pounds, parcel of the aforeſaid 
eighty pounds, for gain &c, for the lending and giving 
day of payment of the ſum of one hundred and fifty 
pounds, parcel of the ſaid five hundred pounds, contrary 
to the form of the ſtatute &c. And for the reſidue the 
jury ſay that the defendant is nut guiliy thereof &c, 
where the iſſue was that he had not, nor did accept &c. 
(44) The errors aſſigned were three: firſt, in this, that 
it was not preciſely alleged in the information who for- 
bore the aforeſaid five hundred pounds, 3. Ken, the de- 


fendant, ox another, Alſo in this, that the Jurors have 
ſaid that Ken had and accepted forty pounds, parcel of 


the aforeſaid eighty pounds, for gain &c. for the lending 
and giving day of payment of the ſum of one hundred 


und fifty pounds, parcel of the aforeſaid ſum of five 


hundred pounds &c, Alſo in this, that in the ſtatute 
aforeſaid [ 37. H. 8. c. 9.4 3.] the words forbearing, | or] 
giving day of payment and forbearance, are disjunctively 
ſeparate, and the offence is alleged in the information in 
the copulative, and ſo found by the Jury, which is not 
according to the ſtatute. Upon which three errors the 
Court adviſed, with the two Chicf Juſtices and others, 
until this Term, 


— CCI 


TRE SPASS upon the caſe brought in Ipſwich; 

the defendant was committed to priſon by the 
bailiffs, judges there, becauſe he did not find bail to an- 
{wer according to the cuſtom of the town; but yet he 
pleaded to iſſue by attorney, and by verdict was con- 
demned in forty pounds for coſts and damages, aad 
judgment given accordingly ; and a week afterwards the 
bailiffs, at the requeſt of the plaintiff, committed the 
defendant to the ſaid priſon in execution; but it is not 
entered in the record, And afterwards the defendant 1s 
ſet at large by the gaoler, the forty pounds not ſatisfied, 
And the plaintiff brought debt in the Bench againſt the 
ſaid defendant, and counted all upon the record above, 
(omitting the commitment in execution). And the de- 


11 


fendant confeſſed the judgment as above, and averred 
the reſidue as ſurmiſe 3. the ſecond commitment in ex- 
ecution, without ſaying, and this he is ready to verify by 
that 


4L 4 


[ 367. b.] 


32. H. 8. c. 30. Raſt 
Repleder 1. 11. Co. 57. 
Dy. 347. b. 


& H. 7. 12. 


* 368. a.] 


Aſter a recovery in the 
Court at Ipſwich, the 
bailiffs committed the 
defendant iũ execution ; 
but that was not enter- 
ed on the record ; he 
eſcaped. In debt againſt 
him, and count upon 
the record of the reco- 
very, be pleads the com- 
mirment in execution, 
without a prout patet per 
recor dum, the plaintiff 
cannot reply nul tiel re- 
cord; but if ſuch com- 
mitment was illegal, le 
muſt demur. 


Dy. 306. 12. H. 6. I, 


Dy. 299. 


9. H. 6. 20. 


[ 368. a.] 


20. H. 6. 24. 3. Bulſt. that record &, To which the plaintiff replied, that there 
IO is not any ſuch record by which it may appear that there was any 
ſuch conceſſion by the bailiff to the requiſition of the ſaid plaintiſf 
as the eforcſaid defendant hath above alleged, and this &c, To 
which pleading the plaintiff demurred. And this he might 
well do by the opinion of the Court, becauſe the de- 
fendant hath not alleged in his bar that that ſecond com- 
mitment was part of the record aforeſaid, but only by 
his ſuggeſtion 3 whereupon the plaintiff had good cauſe 
of demurrer to the pleading, if the commitment by the 
bailiffs out of Court had been inſufficient in law, Quære 
this. But afterwards the plaintiff nonproſſed. 
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7 H. 6. 19. KA. 


— G 
* — — — — 


Eaſter Term, 


22 Queen Elizabeth, 


beginning 20th April. 


— — 


MAN ſeiſed in fee hath iſſue two ſons, and 

binds himſelf and his heirs 1n a bond, and dies 
wer _— ſeiſed of aſſets; and the eldeſt ſon enters, and dies with- 
ur pens pM Ne. gg a out ifſue; the youngeſt ſon enters; he ſhall be charged 
ſhall his grandſon, by theſe aſſets as fon and heir to his father, although 


See the abridgment of there was an intermediate deſcent to the eldeſt ; by the 
the caſe. Dy. 339, 373, 


F. having two ſons, (46) A 


binds himſelf and his 
heirs, and dies; the 


14. 1. Cro. 151. Flow. opinion of WRAY, Chief Juſtice, Manwoop, Chief 


&41. a. intra. . 1 0 
Ro. Ab. 5 56. Baron, DYER, Chief Juſtice of the Bench, and MEADE. 


N And the ſame is the law of grandfather, father, and ſon. 
[Carth, 127. 1. Br. Ch 


Caſ. 245, 247. Bul. Ni, So allo is the law of a grandfather and two daughters 
Pr. 300. 2. Cal. in Ch. 


175] who have two ſons, the grandfather is bound for himſelf 


and his heirs, and dies ſeiſed of aſſets; the daughters 
enter, and die without partition made; the ſons enter, 
they ſhall be charged; and by Littleton ſect. 313. ] they 
ſhail be in as one heir to their grandfather, and they 
ſhall join in an aſſiſe if they be diſſeiſed, notwithſtanding 
the ſeveral deſcents &c, 


The 
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Eaſter Term, 22 Queen Elizabeth, 


The Dean of St. Paul's Caſe. 


HE executors of A. B. by reaſon of the laſt will 
of their teſtator, aſſigned for a chantry, lands 
and tenements of the yearly value of fourteen pounds 
five ſhillings to the Dean and Chapter of Paul's, to find 
a competent ſuſtentation annually * of ten marks ſterling 
for a prieſt for himſelf and his clerk, to chant maſs every 
day for the ſoul of the teſtator and all chriſtian ſouls in 
the church of Paul's, to be paid at four terms; which 
prieſt ought faithfully to attend his office according. to 
ſuch orders as by the Dean and Chapter (for the time 
being) ſhall be made. And for the ſaid prieſt and his 
ſucceſſors the ſaid Dean and Chapter ought to find bread, 
wine, and candles, and all other ornaments for divine 
ſervice, And all the other profits of the premiſes by the 
ſaid executors were aſſigned to be employed for an annual 
obir for the ſaid tcftator in the ſaid church. Which 
chantry prieſt was found for ſix pounds thirteen ſhil- 
lings and four-pence per annum, and his duty performed 
accordingly, until the ſtatute of chantries, [I. E. 6. c. 
14. | but the obit was not kept within five years of the ſaid 
ſtatute, The queſtion was, Whether the Queen ſhall 
have all the lands and tenements, or the ſaid annual rent 
of ten marks, or neither of them? And by the opinions of 
all the Barons and the Juſtices of each Bench, the Queen 
hath not title to more than an annual rent of ſix pounds 
thirteen ſhillings and four-pence, becauſe the land above 
was not belonging to the chantry above, but to the Dean 
and Chapter &, Alſo, the words of the ſtatute are in a 
copulative, that the Queen ſhall have the land or rent in 
as ample manner and form as the chantry-prieſt or in- 


cumbent himſelf hadit; and here the prieſt had not the 
land &c, 


T 


[ 368. a.] 


Land given to a Dean 
and Chapter to pay 
thereout ten marks an- 
nually for a chantry- 
prieſt, is not given to 
the crown by 1. E. 6. c. 
14 but only that ane 
nual rent. 


Jenk. c. 6. c. 1 
4. Leon. 1 56. . 


4. Co. 106. b. 108. a. 
110. Raſt. Monaſtr. 13. 


10. Co. 83. Dy 337. 
Gouldib. 93. 


Dy. 330 
901. 43. Aſſ. 34. 40. A 
26. Mo. 131 264. 


[Com. dig. Uſes (M) 


Note, That in the caſe of 4am and Lambert 44. El. [Mo. 648. 4. Co. 104.) Poþham denied 
tlus caſe as it is here put; for he ſaid that this caſe was not for the maintenance of a chantry- 


prieſt, as it is here; but a chaplain generally found for the land. 


To 


368. b.] Eaſter Term, 22 Queen Elizabeth. 


ow 17 5 60. To the venerable Juſtices of the Lady the Queen 
ü of the Bench, EDpwWARD, by Divine Providence 
Bis HOP of Nok wic; health in the Lord for 


EVETINOTE, 


The certificate by the (48 
Biſhop of Norwich, to 
a writ of unques accom 
ple in loyal matrimony 
for Myn and his wife. 


HE writ of the ſaid Lady the Queen to theſe 
preſents annexed, with all due reverence we 
lately received, by virtue of which writ we certify to 


Dy. 305, 313- you, that having rightly and duly obſerved all and fingu- 
lar in that writ ſpecified according to the exigence of 
ecclefiaſtical law, and having called all in that behalf to 
be called, we have cauſed diligent and ſpeedy inquiry to 

3 be made into the truth of the thing, of and upon the mat- 


ters aforeſaid in that writ contained, whereby we have 
clearly and evidently found and diſcovered by lawful 
9. Co. 19. proofs, and otherwiſe as in that behalf is required by the 
canons, that Elizabeth, in the writ aforeſaid named, at 
Bacen-thorpe, in the county of Norfolk, in the dioceſe of 
Norwich, to Thomas Grey, in the writ aforeſaid likewiſe 
named, was joined in lawful matrimony, In teſtimony 


whereof we have cauſed our epiſcopal ſeal to be ſet to 


theſe preſents, our hand being alſo ſet to theſe our let- 

ters which we tranſmit cloſe to you the aforeſaid Juſtices, 

Given at Nerwich, in our epiſcopal palace there, the 27th 

day of April, in the year of our Lord, according to the 

* 369. a.] courſe and computation of the church of England, 1 580, 

| and in the fifth year of our tranſlation, 

A lad of twelve years is * The caſe was now propoſed in this manner: viz, 

married, and put to bed 


to a woman of full age, A. woman of full age contrafted matrimony, per verba de 


tro ig * præſenti, with a young man within age, 3. of the age of 


marriage uad dower, twelve years, and ſolemnized it in the face of the church, 

and ſhall be ſo certified k . R 

by the Biſhop. and in ſome way conſummated it, the- man being put 

5 1 1 5 ng into the bed with her: and he died within age &c. 
Luære Whether the ordinary in this caſe ought to certify 


that ſhe was joined in lawful matrimony, or not? 


The Solution of the Doctors. 


1. Leon. 54. I. Inſt. W U of o 5 ; . 1 . 3 me 18 oy 
33. a. 6, Co. 22, 40. (49) WE are a pinion 1n this caſe, 


[Com. dig. Baron and be accepted and taken for a lawful life, and to be ac- 


Feme (B. 1.) Salk. 119, - . . . 
dd coupled in lawful matrimony: and that the ordinary 
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Eaſter Term, 22 Queen Elizabeth. 


ought ſo to certify it as the caſe is put touching dower 
altho? otherwiſe they are /ponſalia de futuro; yet in a cauſe 
of dower they ſhall be extended to be true matrimony, 
ratione privilegii, Barth. Clerke, Thom, Martin, James 
Ellis, R. Lougher, fo. Lloid, Da. Lewis, W. Drurie, R. 
Forth, W. Clerke, Fohan. Griffth, H. Jones, N. Mowſe, 
Jo. Gybbon, M. Awbury, Edw. Stannap. See a contra- 
riety in the opinions of ſome of them, Trix. 14. of the 
preſent Queen, [ante, fol. 313.] And yet in the next 
Trinity Term judgment was given for the dower upon 
that certificate, notwithſtanding the exceptions by RopEs 
and GAWDY, that the Biſhop ought to have certified his 
own opinion and judgment of the ſaid marriage, and not 
only the inquiſition; but he has certified in effect as 
much as the writ required. 


— — ——©— — mm 


Queſtion by the Lord Chancellor. 


— 


(50) A Being poſſeſſed of a leaſe for a term of years, 

granted all his eſtate and intereſt to B. and C. 
and their aſſigns, to the uſe of the ſaid A. and his wiſe, for 
the term of their lives, and of the longer liver of them. 
And afterwards the ſaid A. gave to a ſtranger ſuch intereſt 
as he then had in the ſaid lands in leaſe, and died. Whe- 
ther this grant made by A. gave all the term of B. and 
C. or not? And it was anſwered by all the Juſtices and 
the Chief Baron, in a meeting on the firſt day of the 
next Trinity Term, that the gift or grant of him, in truſt 
for whom the Term was granted, was void, and out of 
the ſtatute of ceſii que 1ſes, 27. H. 8. c. 10. ] &c, 


369. .] 


1. E. 3. 17. 22. 


3 H. 6. Baſtard 2. 


oem. dg. Pleader 
(2. . 10.) 


A leaſe for years aſ- 
figned to an uſe, is nut 
executed by 27. H. 8. c. 
10. 


Jenk. cent. 6. c. 30. 8. c. 


4. Irft. 8s. 2. Keble 
600. Mo. 614. B. N. C. 
471. Raſt, Uſes 9. Dr. 
St. 141. a. 


[Gilb. Uſes 198. 1. 
Wood's Conv. 681. and 
fee Mr. Butl:r's note 
(1.) to Co Lit. 271. b. 
& fol. 278. a.] 


(50) Eaſt. 32. El. in B. R. it was agreed by the Juſtices, + that by indenture of cefiuy que 


uſe of a term, the term ſhall not be void. 


And 1. R. [e 1.] & 27. H. 8. [c 10.] for the grantee was not ſciſed as the ſtatute men- 
tions, but pe. c: otherwiſe it is of a fine to one for years, and afterwards to the uſe of 
others, as it ſtews; for the feoffee there hath an eſtate of frechold conveyed to him by the 
common law, and the word ſeiſed well ſatisfied, Hil. 35. Els. B. R. in Þ Ridley's caſe, 


— 


ment, which paſſes the land itſelf. See Gilb. 


* 
+ Orig. que pur debt ceſtuy & c. I do | 


not underſtand it, unleſs it means by feoff= | Ules and Truſts, 199. 


— — 


(55) In 


[ 369. a. ] Faſter Term, 22 Queen Elizabeth, 


Kyghly's Caſe. In Cur.” Ward? 


The mortgagee of ca- 
pite, and ſocage land 
dies, the mortgagor per- ( gl ) 
forming the condition 
defeats the waidſhip of 


HE mortgagee of land in capite, and of land in 

ſocage, died, his heir within age: the King ſeized 
8 laod and body. the whole; and afterwards at the day the mortgagor 
Be: 7 3 ; 3 Kl. 1 redeemed the land, and re- entered. The King ſhall joſe 
13. Fl. 298, b. 1. Co. the whole, by the opinion of the Court of Wards: yet the 


133. — — - - 
[12. Car. 2. c. 24.] heir of his own offer compounded for his marriage, 


_ * — — 
* [ 369. b. 


A ſive factas does not * 52) 
ie upon the tenor of a 
record, but an original 


HE tenor of a recognizance in Chancery came 

into the Bench by a mittimus, to the intent to 
3 N 0s : have a ſcire facias upon it out of the Bench. And holden 
Helley 24. 7. 39. HG by the Court, that he ſhall not have it upon the tenor of 
18. 3.9 35, H. 6. 45. - record, but only an original writ of debt, and he may 


Lit. Rep. 39. 
count upon the tenor of the record. But Ford, Chief 
Prothonotary, ſhewed a precedent of this + 9. H. 6, to the 
contrary. 

— — — — —— — 


Plomer's Caſe. 


Adviſing the grantor's ( 
53) 


e eee N annuity is granted pro concilio impenſo & impend- 
gurſt to adviſe the 


| the endo to one Plomer, an attorney, There is a diſpute 
grantor himſelf, will 
not deſtroy an aonvity between the grantor and a ſtranger; and the attorney 
55 . 1 g 5 * 
833 * gives advice to the adverſary of the grantor, but is not 


9. Co. 50. a. 10. Co. 42. required by the grantor to give advice to him in that mat- 
6. H. 8. 2. a. 32. E. z. a 
Annuity 30. 9. E. 4. ter. Whether this be contrary to the effect and intent 
mo 5E. 3. 55. 41. E. of the grant aforeſaid? And holden by the Court primd 
facie that it is not, but that the annuity continues ; cauſa 


patet. 


— . — 


Tf the ordinary do not ( $4) PHE act of deprivation ip/o facto, [13. Eliz. c. 12.] 
eee for not publicly reading the articles of religion 
er be De equa in his church in time of divine ſervice, hath a proviſo 
know it, no lapſe thall therein, viz. That no title to confer or preſent by lapſe 
<4 ſhall accrue upon any deprivation, ipſo ſuclo, but after fix 


Raft. Spiritual Laws 4. 


4. Co.75-d. Dy. 323. months after notice of ſuch deprivation given by the or- 
2 Ro. Ab. 365. 7. El. 


237. a. 18. Fliz. 346. a. dinary to the patron, The patron of himſelf hath notice 
. , of ſuch not reading, without notice given by the ordi- 
[Wars. Cler. Law 29. nary, or by the guardian of the ſpiritualities during the 
22 vacancy of the ſpiritual ſee, and does not preſent within 

two years afterwards: it ſeemed to the Court, that the 


Qucen cannot preſent by lapſe, 
(55) IN 
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Eaſter Term, 22 Queen Elizabeth. 


(55) IN ejeftione firmæ not guilty was pleaded, the jury 
found the title for the plaintiff, and aſſeſſed the 
damages that the plaintiff had declared for in his count, 
which were exceſſive for the time of the ejectment &c, 
but of the damages no evidence was given, nor did the 
jury pay any regard to them. The defendant brought 
attaint in the county of Nottingham, and aſſigned the falſe 
oath in every ching that they ſaid, And the verdict for 
the title was aflirmed. And as to the damages the Court 
would not charge them with any wilful perjury for the 
cauſe aforeſaid. And this by the report of WRAY. 


Clifforde's Cale. 
(56) AI OR DE brought a writ of &g:#1re cuſlodiæ 


terræ ct hæredis &c. and counted accordingly ; and 
iſſue upon the traverſe of the tenure was tried at ni prius 
for the plaintiff, and damages aſſeſſed accordingly. And 


369. b.] 


In ejectione fimæ and 
no evidence ot damages 
given, the jury find the 
damages laid, which are 
exceſſid e, attaiat does 
not lie. 


11. Co 56. A. 


\ 


6. E. 4. 6. 7. F. Nat 
107. 


In ej e ione cuſtodiæ ter- 
ra et bœredis, though 
it does not lie for the 
heir, if the jury aſſeſs en- 
tire damages, the plain- 
tif releahng them may 
have judgment for the 


in arreſt of judgment it was moved, that the action does 4 


not lie for the cuſtody of the heir, but for the ejectment 
from the cuſtody of the land only; and ſo is the Regiſter, 
[fol. 162.] and [H. 14. ] E. 3. [ Fitz. ab. tit. Brief. 310. | 
and two precedents in the time of H. 5. viz. in the years 
$7, & $ 10. & +Þ 17. H. 8. where the writ * was of gjefione 
terre hæred. without (et), and the iſſue he did not eject, 
for no vi et armis is in the writ, And becauſe in the caſe 
above the damages and coſts were aſſeſſed entire for the 
ejectment from the land and heir, the plaintiff relin- 


quiſhed the damages, and prayed judgment for the eject- 
ment from the land only, and had it. 


— — — — 


(57) 


HE ward and marriage of the heir only cannot 

be granted or aſſigned over by parol without 
deed, by the opinions of Wray, DYER, GERRARDE, 
and KINGESMILL ; and ſo PARKiNs thought, 


2. E. 2. Gard. 4. 3. E. 
3. 7. Gard. 18. 4. E. 3. 
Breve 126. 10. Co. 130. 
b. 17. 46. 5. Co 108. a. 
2. E. 2. Breve 782. 13. 
E. 3. Gard. 123. Fitz. 
139. b. 2. E. 4. 26. b. 
F. Nat. 98. Sty. 309 9. 
H. 7. 3. 28. H. 6. to. 
44 E. 3. 13. 48. E. z. 
4. 21. H. 7. 34. 9. H. 7. 
4. b. It. Co. 56. a. 10. 
Co. 130. 132. 1. Ro. Ab. 
784. 5. Co. 128. 2. Bul. 
28. 

[2. Com. dig. 625. 626. 
I. Hen. Bl. 643. 


* 370. a.] 


_— 


— 


The wardſhip and mar- 
riage of the heir only, 
cannot be gramed with 
out deed. 


26. E. 3. 65. Gard. 159, 


40. E. 3. 25. a. 12. H.. 
2. Grants. 59. 7. EK. 3. 


/ 


63. a. 21. H. 7. 36. 12. H. 4. 20. a. 5. H. 7. 36. a. 22 R. 2. Br. 937. Br. Gad. 118. Lit. 25. 116. 


4. Mar. 139. b. pl. 37. 


(57) This very point is argued in Plow, conceit pla. 298. and agreed as here, and the 


(58) TWO 


bovis which ſcem contrary well anſwer, 


[ 370. a.] Eaſter Term, 22 Queen Elizabeth. 


A. and B. are bound ( 58 To men are bound jointly and ſeverally for the 
the debt of A. without 
por lic, though tne jury does not: Wherefore the ſurety, by conviction of the 
32. E. 3- Monfir. 17. de plegiis acquietand'? And by the opinion of the Court, 
que gift 5. fail mes 48. E. 
9. E. 2. obligat. 16. 39. 
132. 2. Dy. 257. Pl. 12, Proper debtors by their bonds, and not ſurety the one 
666.] verdict that the plaintiff put himſelf in pledge for the 


r debt of one of them; and the ſurety is ſued, 
8 and requeſts the principal debtor to acquit him, but he 
nd tha on 
Wi. ROY OPM law, pays the debt:;—quere Whether he {hall have a writ 
. Hob. 53. 29. - 
E. * yl 45. K Sh. that writ doth not lie in this caſe, nor in any caſe with. 
29. que ne gift 5. fail. out expreſs naming of ſurety or fidejuſſor in the writing, 
F.e ges. 9. 2. Inſt. 20. iſe b 11 1 
as was + M. 39. E. 3. of a promiſe by parol in city or bo- 
E. 39. 1. E. 4. 6. a. 43. iption. th 5 
E 2 145 rough by preſcription. And here the two obligors are 
[5. Com. dig. 172. Cro. for the other, therefore &c, Although it was found by 
Jac. 212. 2. Teim Rep 
defendant againſt the debtee, yet he cannot have judg- 
ment, 


— — .. —— — 


Winterſtoke Hundred's Caſe. 


Two being robbed of 2 ( 59) 


joint ſum of money, 


WO joint owners of a ſum of money are robbed 
— join is. 26 afjon of it by offenders unknown, at Hinſcombe in the 
ton. Secus if the pro» hundred of FF interfioke; where hue and cry was levied by 
cr nn yp them and notice there given, and the felons not appre- 


themſelves on the ſta- hended, nor made known, nor amends made within the 
tute of Winton, muſt ap- 


prehend the felons, or fix months according to the ſtatute of Mynton. [13. E. 1. 
5 ſt. 2.] The defendants, s, the inhabitants of that hun- 
licted and outlawed. dred, pleaded in bar of an action brought jointly by the 
parties robbed, that immediately upon the hue and cry 
made, they made freſh ſuit from the aforeſaid town of 


Poulton de pace reg. 155; FW. through three other towns, by names, within the 
ſaid hundred unto the town of Chute, which is in the 
ſaid hundred next adjacent, and there hue and cry was 

2. Infi. 173. 5. Jac. by them given to the inhabitants of that hundred; judg- 

Cro. 189. : 

wy 099 ment /i adlio: Whereupon was a demurrer. And by the 

Stat. 27. El. e. 13 [8. opinion of the Court without argument, this manner of 

Geo. 2. c. 16. 22. G. 2. . a 0 

c. 24 30. Geo. 2. c. 3. Purſuit ſhall not ſerve for excuſe according to the intent 

4 P any of the ſtatute, without apprehending, or anſwering for 

117] the malefactors, or deſcribing their names, ſo that they 


7. Co. 7. 6. Co. 29. 18. Rs 3 
E. 4. * 2 . may be indifted and outlawed, Alſo in this caſe, they 


(59) Mich. 23 El. A. is robbed, whereupon two are taken upou ſuſpicion, and afterwards 
are acquitted, ſtill the hundred is chargeable fer it, by PERIAaM. 


A. is robbed by eight, four are taken on the hue and cry, ſtill the hundred is chargeable for the 
eſcape of the others. Eaſt. 24. El. by MEAD and PERIA, {but now fee 27. El. c. 13.4 8.] 
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Eaſter Term, 22 Queen Elizabeth. [ 370. a.] 


may well join in the action; otherwiſe it would be if [2- Leon. 12. 2. Term 
. Rep. 282. 3. Term Rep. 
the ſums were ſeveral, and ſeveral properties &c. 770. 2. Br. Ch. Cas. 


338 ] 2 
910. K 1 


(60) THE tenant in capite enfeoffed a ſtranger to the Tenant in capite makes 
Ff . a feothment to the uſe 
uſe of a woman for the term of her life, (whom of , woman whom bis 


by God's permiſſion, one of the ſons of the feotfor ſhould = 3 — 


marry), remainder to the ſon in tail. The marriage ſou in tail, and dies, 


the ſon marrying her 
took effect, the father died, the ſon ſhall be compelled mus fue a oor in 
her life time. 


to ſue livery for the third part in the life of his wife, Dy. $34. 867? $67. b. 


22 2 vev 232. M. . e. . Raft. 
becauſe he was the principal cauſe of the eſtate conveyed i 


as above, and it 1s for his advancement, for he is pernor 5. Raſt. Willes 3. Mo. 


508. 
of the profits. [But ſee 12. Car. 2. Co 


241 


— 


Trinity Term, 
22 Queen Elizabeth. 


be recovered in a writ 


diſſeiſin made to the demandant himſelf within of entry, in the poſt, on 


thirty years &, And the diſſeiſin traverſed, and found 2 go ren 


by niſi prius in laſt Lent for the demandant, and damages Secs to his anceſtor. 


aſſeſſed by the jury. And in this Term the demandaat 8. E. 3. 23. 22. E. 3. 9. 


. . . E. 3. 6 . 
had judgment, together with his damages and coſts &c. hab oh i wg oe 


becauſe the ſtatute of Glouceſter [b. Ed. 1. c. 1.] warrants 1 3 * 4 13. a. 


it, as it ſeemed to the Court, Otherwiſe it would be, [Ante 354. b. pl. 35. 


if the diſſeiſin was ſuppoſed to be made to the anceſtor a has Zan HOY 
of the demandant, 


(61) A WRIT of entry ſur diſſeiſin in le poſt, upon a Damages and coſts ſhall 


—— 


Dr. Dale the Civilian's Caſe. 
(62) FROBERT HORNE, late Biſhop of Wincheſter, in Whether an annuity 


for life out of a manor, 


the fifth year of the preſent Queen, granted by granted pro confilio im- 


. : . ] dend 
his deed to the ſaid Doctor an annual rent or annuity of N <4 


I 111 ty : - the Dean and Chapter 
fifty-three ſhillings and four-pence, iſſuing out of the er 


manor of Malibam, parcel of the poſſeſſions of his biſhop- ceſſor; and whether 


. . i ; debt or annuity lies a- 
rick, with a clauſe of diſtreſs; and the grant was pro gainſt the A 


conſilio 


370. b.] Trinity Term, 22 Queen Elizabeth. 


arrears in the life of the con/ilio impenſo et impendendo for the term of his life; and 
ON Pn. this grant was confirmed by the Dean and Chapter of . 
833 ay * The Doctor brought an action of debt for the arrears in- 
33 ys N curred in the life of the Biſhop, againſt the executors of 
30. Co. 60. 6. P. the Biſhop, ſuppoſing the manor to be diſcharged againſt 
8 the ſucceſſor by reaſon of the ſtatute of the firſt year of 
250g the preſent Queen, [c. 18. ] made againſt grants, feoff- 

ments, and conveyances of Biſhops. Whether by the 

words of the act the charge of the land be void; and 

Whether a writ of annuity, or debt only, lies againft the 


executors during the life of the grantee, or not, quere, 


— 


* Michaelmas Term, 


22 & 25 Queen Elizabeth, 


Rolt againſi Neale. 


A. in conſideration of a (1) 7 covenanted with B. in confideration of a mar- 


ee eee ! 
er " riage to be between the ſon of A. and the ſiſter 


3 of B. that at the coſts and charges of the ſaid ſon, the 


£a/ter, at the colis of ſajd A. by his ſufficient deed in law would aſſure before 
the ion; and B. coves 


nants chat if 4. do that, the next Faſter the manor of D. to the ſaid ſon in tail to 


t! | k ; 5 . 
pared —— tho» the heirs male of his body, remainder to the ſecond ſon 


A. was ready, and his : q: - : 1 covenants, An cove- 
Gn d nor ender the in like tail, with divers other And B. co 


colts, B. is not bonnd nanted by the ſaid indenture, that if 4. performed and ful- 
to releaſe, unleſs the . d 
conveyance be actually filled all the covenants on his part to be performed an 


One. fulfilled, then he would make a general releaſe to him of 

{ 5. Vin. Ab. 135.] : ob, 

2. Keb. 23. fl. 46. all actions &c, A. before the day does not perform the 
ſaid covenant, becauſe his ſon did not offer the coſts and 
charges &c, D.@re, Whether B. be bound to make the re- 
leaſe &c. Covenant was brought by A. againſt B. count- 
ing upon the whole indenture, with an although he had nit 

| broken any covenant (note this) on his part to be fulfilled ; and 
nn proteſting that B. had not fulfilled any &c. in fact ſaid, 
that the aforeſaid B. did not make any relcaſe &c. 


(1) Mich. ꝙ 38, 39. El. C. B. A. covenants with B. to make aſſurance of a jointure to the 
wite before Michaelmas at the charges of B. —adjudged, that B. need not firſt tender the 
charges; becauſe it is uncertain what manner of aturance he will make; otherwiſe, if it had 
been certain, as by fine &c. PER CURIAM. 80 ailv rclulved Luft, 35. El. St, Alban's Term 


Shep. Touch. 134, 135. 164. ] 
[Shep 342 135 (2) Aud 


NM 
(2) - 


make 
Feaſt 
&c. | 
B. R. 
to m 
althor 
colts : 
the ex 

An: 
or © 
gener. 
all ana 
and 1 
trary, 
101 of 
be tl 


*(3) / 


in wr 
ments 
cc of 47 
cc pay | 
died. 

took u 
wards 
pound 
of the 
and ci 
not to 
his ex« 


of his 


(4) 1 


commur 
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(2) And B. pleaded in bar, that the aforeſaid H. did not 
make any aſſurance to his aforeſaid ſon &c. before the 
Feaſt of Eaſter, at the coſts and charges of the ſame fon 
&c. Upon which the plaintiff demurred in law, And in 
B. R. it was ruled upon demurrer that B. is not bound 
to make the rcteaſe, unleſs A. make the aſſurance firſt, 
although he was ready, and the ſon did not offer the 
coſts and charges to do it &c, in debt by Neale againſt 
the executrix of A. whom Rolt ſince hath married, 

And it ſeems, the cauſe of the judgment was by reaſon 
of a departure in the rejoinder of the bar which was a 
general bar, s. that the ſaid 4. hath fulfilld and pes formed 
all and ſingular the covenants Sc. on his part to be ſulſilled We, 
and in the rejoinder he, as it were, confciles the con- 
trary, by his readineſs only, and the non-offer of the 
ſon of the cofts and charges &c. yet, quære Whether that 
be the cauſe ? : 


—————— __ RR _ 


*(3) A MAN ſeiſed of divers manors, lands, and tene- 

ments in fee of ſocage tenure, by his laſt will 
in writing deviſed all his ſaid manors, lands, and tene- 
ments to his ſiſter, and to her heirs for ever, “ except out 
&« of this general grant, my manor of R. which Ido appoint to 
&« yay my debts;” and made two executors, by name, and 
died. And one cxecutor died, and the other executor 
took upon him the charge of the executorſſiip; and after- 
wards he ſold the ſaid manor of K. for three hundred 
pounds for the ſaid purpoſe, in fee: and by the opinion 
of the Court he may well do it, and that by good reaſon 
and circumſtance was the intention of the teſtator, and 
not to leave this reverſion to his heir, but to entruſt 
his executors with the ſale of it for the ſpeedy payment 
of his debts, 


—— 2 


Bloure's Caſe. 


(4)Y THE certificate of an excommunication by ſpecial 
commiſſioners delegated by the Qucen's com- 
miſſion under their common ſeal, upon an appeal from 


*[ 371.8} 


16. H. 7. 10. 


[ Shep. Touch. 164. 16 ö. 
2. Saund. 1,6. Doug. 
634 4. Teri Rep. 761“ 


The plaintiff declaring 
that he had performed 
all his covenants, and 
in his replication ſhew- 
ing that he was only 
ready, is a departure 
Co, Lit. 304. a. Dy. 
31. a. 253. 6. H. 7. 4. 
7. H. 8. Cro. 175. 

[ Bac. Ab Pleas. (L) 2. 
Will. 96. 4. Term Rep. 
504, 535] | 


A deviſed all his lands 
to B. except a manor, 
which J appont to pay 
my debts, and made two 
executors ; one dies, the 
other may ſell the ma- 
nor to pay the debts, 


t. And. 45. Dy. 177. 
210. a. Co. Lit. 9. b. 
181. b. Gold. 2. Brid. 
106. Sav. 74. 1. Leon. 
225. Ferk. 105. 39. 
839. Aff. 17. 5. H. 7. 
ta. 15. H. 7 12. 19. 
H. 8. 10. a. 5. El. 219. 
a. 49. E. 3. 16 b. 


[Co. Lit. 11 3. a. note (2.) 
2. P. Wms. 308. Cowp. 
464. 1. Dr. Ch Eu. 
137. Powel on Deviſes- 
292—306.] 


The certificate of com- 
miſſioners delegates of 
appeals from the Prero- 
gat ive Court of Canter- 
bury of an excommuni- 
cation, is good evidence. 


(4) M. ꝙ 42, 43. Fliz. Mallerie's caſe, by FEN N ER and GAWDY accordingly, and that ex- 


communication lies upon ſuch a certificate. 


4M 


the 


371. b.] Michaelmas Term, 22 & 23 Queen Elizabeth. 


8. Co. 63. 7. 12. E. 4. the definitive ſentence publiſhed in the Prerogative Court 
14. 16. a 8. 20. H. 6. ; 
3. 1. a. 2. Rol. Ab. of Canterlury, was allowed, and holden good enough, in 


599 the Common Bench, guere. 


* 
tl — 
— = — 
— 
2 
P 


Dev. 
Mich. 22. El. C. B. 


Deviſe of a r (5) THE fon ſeiſed of a remainder in fee after the 
to A. paying ther. fore | 


yearly during bis * death of his father, tenant for life, deviſed it by 
7% bee #2. ** theſe words; 3. “ deviſe to D. my wife, the land that [ 


gives but a lite eſtate, 


on forty laßt © have or may have in reverſion after the deceaſe of my 
come payable only XY . . 
when the eſtate com- c father, yielding and paying therefore yearly during 


2 . & her life- natural to the right heirs of my ſaid father 
C1. ep. 100, . © 4 4 A 
4 7. 17 6. Styl. 409. © forty ſhillings” &c. without any other words; and 


8 . rg died, living the father. And by the opinion of the 


2 3. Leon. 180. Ja. Court, no other eſtate paſſed by this deviſe but for term 
ro. 52 7. Cro. 92 3. f : 8 
Co. 21. » 6. 16. a. of life of the wife: and ſhe ſhall not pay the forty ſhil- 


1. Inſt. 9. 6. ; : : i 
[For 3 dig ingioa as lings until the remainder ſhall fall in after the death of 


n becauſe he hath no right heir during his life, 
Chaiges, fee 2 ack. 5 . 

933. Cowp. 235 352. Wherefore &c. in guid juris clamat. 

833. 3 Term Rep. 356. 

5. Term Rep. 13. 8. 

Com. dig. 24. 25. 32] 


[See 2. Black. 1010.4 LINE — 8 n Y 


Inn 


Ager againſt Pool. 


** 


Bond with double con- (6) 
dition 3 in an action for 
the non pertormance of 


HE condition of a bond had two points to be per- 

formed by the obligor upon requeſt of the 
* K Ae obligee; and in debt on the bond the defendant pleaded 
a bar to the whole bond. in bar, that the plaintiff did not make requeſt &c. and 
the plaintiff e contra; and iſſue joined upon one point, 
and found by verdidt againſt the plaintiff, and coſts alſo 
by the ſtatute, and judgment that the plaintiff take no- 
thing by his writ &, And afterwards the plaintiff 
brought a new action of debt upon the ſame bond, and 
the defendant pleaded this matter in bar, and concluded 
judgment /i acliz, and not by way of eſtoppel : and the 
opinion of the Court was, that the bar above was a per- 
petual bar to this bond, the verdict being in force, altho' 
the bond was forfeited for the other point, 


B. N. C. 106. 


20. H. 8. B. Dett, 174. 
126. 6. Co. 9. 


Sir 


aforeſ: 
are wh 
becauſ 


cified / 
ſeiſed t 
ts im | 


though 


io 
10- 
tiff 
nd 
led 
the 


er-; 


bo 


Sir 


Michaelmas Term, 22 & 23 Queen Elizabeth.” [ 372. a.] 


* Sir Rowland Heyward's Caſe, 


(1) /[EMORANDUM, That by an order in the Chan- 1, eats, ant 10s «furps 


cery, an iſſue was joined in B. R. upon a non -/ pleaded, it be mY 
. : 4 
oſſumpſit, and at the laſt aſſizes at Morceſter, a verdict, by © notwithſtanding if 


. 4 . . 40 « the two witnefles H. 
eſquires and gentlemen, was given in theſe words s.“ our « and JF. ſay true, as 


* . 2 «Cc p - , 
& verdict is that the defendant, 3. Sir Rowland Heyward, 46 eee 33 => 


e did not aſſume unto the plaintiff in manner and form 4 ze, did af- 
- d . i Ge : ume, and refer i 
&« as in the record is ſuppoſed; notwithſtanding, if the to the Court; this is a 


A . : 7 : perfect verdict lor the 
«© two witneſſes Higgens and Mater, who are ſuppoſed to defendaot, and the laſt 
be preſent at the time of the aſſumption and promiſe, Hart void, becauſe not 


: : directly found. 
* made at the Bell in Holborn, have teſtified the truth 4 Car. Cro. 130. R. 
c 


(as we think they have) then we find that the defend- 733: 1 A bs 
ant did aſſume, and promiſe to re- aſſure ſo much of 


& the land contained in the iſſue and record as he 
C 


Lg 


* 


. 30. E. 3. 33. Judgment 
bought of the plaintiff to his own uſe, before or at the 745: 


time of the aſſumption made, upon the repayment of 
two thouſand three hundred and fifty-two pounds by 
6 the plaintiff, to be paid unto the defendant within 


** 


cc 


cc 


(7) Lord Sands v. Dame Bray, 15. Elix. One produced as witneſs, ſaid a — which 
proved the matter fully. The jurors gave their verdict thus: “ If the ſaid witneſſes have 
6 ſpoken truth; otherwiſe we find for ſuch a one:“ adjudged a void verdict. Error by Ray- 
mond v. Harrard, ¶Noy 118.] upon à judgment given in the Court of LZyzn, in debt upon an 
inſimul computaſſent for C. 15. 115. 10d. it was aſſigned for error that the defendant had pleaded 
nt debet ; and upon that iſſue the jury found that the aforeſaid R. accounted together with the 
aforeſaid H. and was found in arrears C. 18. 115. 194. ; but beyond the account aforeſaid they 
are wholly ignorant, And thereupon judgment was given for the plaintiff, but was reverſed, 
becauſe the jury had not found whether the defendant was indifted or not, which is the point 
of their iſſue: and there it was agreed, If they had found ſirſt det, or non debet, the ſaid cir- 
cumſtance after ſhall not hurt. | : 

Hil. 4. Zac. B. R. Mich. 38, 39. Eliz. B. R. Error by Weſt v. Mounſon [Mo. 431. Cro. Eliz, 
450. Poph. 119.] The caſe was, Mounſon brought aſſiſe againſt H, who pleaded, no tenant 
of the freehold named in the writ, and if there be found, uu tort, nul diſſciſiu; and upon this 
the aſſiſe found, that the defendant was tenant of the tenement aforeſaid, and in the plaint ſpe- 
cihed prozt in the writ aforeſaid is ſuppoſed. Alſo they found that the {aid plaintiff was diſ- 
ſeiſed by the defendant, © unleſs the words of the ili of I. S. have given a good and leg al eftate 
1% im ; without any ſhewing, or recital of the will; and if upon that whole matter the Court 
thought that he did not diſſeiſe the plaintiff, then tlicy find, that he did nor diſſeiſe; and judg- 
ment given for the plaintiff ; but now inter alia it was aſſigned for error, that the jury having 
found the ſpecial matter, as they may by Weſt. 2. c. 39. the Court had erred in giving judg- 
ment of a diſſeiſin upon that verdict, where none was found; but the Judges ought to examine 
the jury, and to award a certificate of afliſc; and agreed that a certificate of aſſiſe is ſuable at 
the ſuit as well of the plaintiff as of the defendant, and cited Plow. 92. 14. [12.] H 4. 10. 
43. Aff. 5. but by all the Judges, except CLENCH, the certificate of aſſiſe does not he after ver- 
hct and judgment given; and for tlie main they adjudge, that the verdict is ſufficiently per- 
fect, and ſufficiently found for the plaintiff, inaſmuch as that reference of the verdict to the 
will of J. S. is merely void; becauſe the making of the will by J. S. and the words thereof are 
not preciſely found; that if that had been done, although that was collateral, yet being certainly 
found, the Judges ought to have examined it; and to that purpoſe PoPHAM cited ꝙ Pollard 
and Wallror's caſe; and FENNER upon the point of error cited ꝙ 17. E. z. ꝙ 30. E. 3. 23. and 
that judgment be affirmed for the plaintiff, if other matter be not Ihe wn. 


4 M 2 & three 


372. a. ] 


1. Eliz. Cro. 171, 212. 


E. 3. AQ. 99. 2. 
0. Ab. 695. 


An executor dies be fore 
probate; his executor 1s 
not executor to the firſt 


teſtator ; 
fadue was 
his reilator, 
adminiſtration, 
with the will annexed; 
elſe ſuch perſon ſhall, to 
whom it is b-queathed, 
or in default thereof the 
next of kin to the firſt 
teſt ator. 


Ja. Cro. 614. 3. Keb. 
8 Dy. 367, a. 29. 3. 


have 


>Keb. 777. 


= if the re. 
queathed to 


he ſhall 


Swinborre 


247. accord. 1. Ro. Ab. 
36. 37. 22. 907. Br. 
Adminiſtration 45. T. 
Leon. 275. 1. Keb. 8 86. 
R. 735. 758. Pal. 1 56. 
2. Ro. Rep. 159. 4. 
Leon. * 4 pL 
[Swinborne 424, 435. 
Went. Appendix 74, 141. Lovelaſs on Inteftacy 178, 179. 1. Salk. 302, 303. 


Michaelmas Term, 22 & 23 Queen Elizabeth. 


& three years next aſter the aſſumption made; and if the 
e Court fo think, then we aſſeſs damages twenty pounds, 
c and for coſts five pounds.“ And before the Loxp 
CHANCELLOR, having convened with him DyER and 
AYLOFFE, Juſtices, this verdict ſerves clearly for the de- 
fendant, and not for the plaintiff; and this by the opi- 
nion of all the aforeſaid, and of the counſel of both par- 
ties. 


— — ——ñ— 


Iſted againſt Stanley. 


(8) WHERE the executor dies before the proving of 

the will, his executor cannot take upon himſelf 
the execution of the firſt will; but adminiſtration of the 
goods of the firſt teſtator, with the will annexcd to it, is 
to be committed to the executor of the executor, if the 
reſid ue of the goods of the firſt teſtator (the legacies per- 
formed) were bequeathed by his laſt will to the firſt exe- 
cutor; or to ſuch other perſon or perſons to whom the 
ſaid reſidue is bequeathed; otherwiſe to the next of blood 
to the firſt teſtator, demanding it. And this [ex relation 
Doctoris Drury, Judge of the Prerogative Court of Canter- 
bury) is the uſage and cuſtom of the ſaid Court, aud 
agreeable to law (as ſeemed to him); to which the Court 
gave credit. 


(8) Trin. zo. El. C. B. + Mhitfield's caſe. No legacy without an executor made. 

Mich. 9. Car. C. B. $ The cale was, I. Denn was poſſeſſed of goods, and being in debt, by 
his will deviſed all the reſidue of the moveable goods, his debts and legacies paid, to E. bis 
wife, and made her cxecutrix. E. died before any probate of the will, or knowledge of the 
legacy deviſed to her. T. Denn took letters of aiiminiſtration of the goods of I. Denn; and IV. 
took letters of adminiſtration of the goods of E. and ſued T. Denn in the Court Chriſtian, 
whereupon T. Denn had a prohibition ; and upon the ſuggeſtion, it was demurred by V.: and 
upon argument at the Bar and Bench, a conſultation was granted; and by three Juſtices the 
deviſe to E. is good, and IF. ſhall have the benefit of it. | 

Þ Co. 1. 96. 26. H. 8. 7. Co. 5. 9. b. Braudnel's caſe. Co. 5. 28, Middleton's caſe, that an 
executor may releaſe before probate, whereby it ſeems that an intereſt is in him to all pur- 


poles except to bring an action. 
on Inteſtacy, chap. 4. 


3 


In Cux' Wand.? 


Two provifocs in two 
indevtures of Cconvey- 


ance 


of 


YO 


manors to ft. 


cc 


ſeyoral 
2nd B. 


ce that if the fiofror G 
or tender tWweon'y - 


66-2 3 20 A. ard B, 67 


[Swinb. 434. Went. 34, 35. 1. Salk, 302, 303. Lovelaſs 


— — 7 PP 


()JEMOR ANDUM, That two ſeveral conveyances 

were made to . ſand? B. feoffees of two ſeveral 
manors, by two ſeveral indentures, of dates with the diſ- 
tance of a year between them, to divers uſes, with 


ſeycral 


lar 
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ſeveral proviſoes for liberty to revoke, alter, or diſſolve 
by * deed the uſes contained in each indenture, by the 
payment or tender of twenty ſhillings zo the ſaid A. and B. 
or to the heirs of A, A. died, a tender was made to B. the 
ſurvivor, and to the heir of A.; but payment of the 
twenty ſhillings made only to the heir for both convey- 
ances and proviſoes, as by deed is mentioned. Whether 
that be a ſufficient revocation for both ? And it ſeems by 
the opinion of the Court, that the tender to the ſurvivor 
is nothing to the purpoſe; but the payment to the heir of 
A. ſuffices, by reaſon of the disjunctive fer). But it 
ſhould be of forty ſhillings, for each proviſo twenty 
ſhillings, although the twenty ſhillings was not any duty 
before to the feoffees, But peradventure, if the doing 
of any other act or thing which is not for the payment 
of any ſilver or money, had been in the proviſoes, the 
doing of one ſingle act would be ſufficient; as a carve of 
land by deſcent was ſufficient for three ſeveral formedons 
of three ſeveral carves, 


— . — 


(10) A MAN ſciſed of two hundred acres of acommo n 

moor, enfeoffed another of fifty acres of that 
moor towards the north. The feoffee put his cattle into 
the fifty acres, and by defect of incloſure the cattle 
ſtrayed into the reſidue of the moor, and are there diſ- 
trained damage feaſant by the Lord of the moor: And 
it ſeems a good diſtreſs, for the purchaſer is bound by 
the law to incloſe, or kcep his cattle within the fifty 
acres. And ſo ought the Lord of the reſidue to do for 
his cattle, as it ſeems. And fo it was adjudged in this 
term, 


— j. — — 


Heiſter againſt Evans. 


(1 DA LEASE made by a parſon or yicar having a cure, 

ſhall not be in force for a greater time than for 
ſo long as he ſhall be reſident, and ſerve the cure there, 
without being abſent above eighty, days in a year; and the 
leſſor for ſuch abſence to loſe the profits of one year of 
the ſaid beneſice &c, 13. of the now Queen c. 17, [c. 20. 

; 4M 3 All 


*[ 372. b.] 


« to the heir of A. they 
& ball be. void.“ A. 
dies, render to B. is ill, 
but to the heir of A. 
good. Yet it muſt be 
ot two twenty ſhillivgs. 
Secus of a collateral act. 


9 Co. 106. 3. Keb. To 
pl. 7. 


30. H. 8. Br. 131. 15. 
H. 7. 2. 13. 

Perk. 22. b. 1. E. 3 9. 
As Roll. Contin, 411. 
20. H. 7. Cro. 62. Plow. 
9 b. 

L Mo. 261, 262. Powel 


on Powers 136. 9. Co. 
106. b.] 


If the lord of a waſte of 
two hundred acres en- 
feoff another of fifty 
acres, the feoffee muſt 
enclole them, or keep 
his cattle from ſtraying 
into the reſidue. And 
ſo muſt the Lord of the 
reſid ue. 


Dy. 28t. 367. b. 2. 
Ro. Ab. 11. 2. Ro. 
Rep. 289. Mo. 775. 22. 
E. 4. Cur. claudend. 2. 
36. H. 6. Barre 268. 
10. E. 4. 6. 22 H. 6. 8. 
41.21. H. 6. 33. 43. 2. 
Co. Sir Rowland Hay- 


M Oood's Cale, 


[F. N. B. 298. in notis. 
8. Nen. BL'4 1: 


A. covenants that he 
will not do any ad to 
avoid his benefice in 
leaſe to B and that C. 
a leſſce of part ſhall pay 
the rent to B He may 
plead performance of 
all the covenants on 
his part generally, 
without expreſs avere 


372. b.] 


ment that C. has paid 
the rent. 

Whether a leaſe made 
by a parion, it he ab- 
ſent himſelt for eighty 
days, is void ab iuitio, or 
only from the time o 
ſuch abſenting— u. 


67. . . 10 Rate 
Leaſes 6. 
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All covenants and bonds made by any ſuch parſon or 
vicar for ſufferance of any perſon to enjoy any ſuch bene- 
fice, or to take any profit thereof (which in effect amounts 
to a leaſe) ſhall be adjudged to all intents of like force, 
and no otherwile than as the ſaid leaſes are, 14. El. c. 11, 

One Parſon Evans for one hundred pounds before- 
hand paid, in the fixteenth year of the preſent Queen, 


covenanted and granted by indenture to Heiſter, to 


* [ 373- a. 


Co. Lit. 44, 45. 


Me. 64r. 


[Com. dig. Pleader 
nee. . 
Cowp. 125. 878. Bul. 
Ni. Pr. 105. 


To. H. 5. 12. 
DIZ. Bac. Ab. from 368. 
to 375, Cowp. 129. 2. 


Term Rep 749. 


ſuffer him and his afhgns to enjoy a benefice for 
twelve years, and the leſſor to ſerve the cure himſelf, 
In which indenture there is alſo a covenant, that the 
leſſor ſhall do no act whereby the benefice “ ſhall become 
void during the ſaid twelve years, Alſo there was an- 
other covenant, that one Cave, a farmer of ſome part of 
the tithe, ſhouid pay annually for ſeven of the ſaid twelve 
years, to Heiſter and his aſſigns, eight pounds. And for 
the performance of all covenants compriſed in the inden- 
ture on the part of Evans to be performed, he was bound 
to Heiſter in a bond. And in debt upon the bond, Evans 
pleaded the indenture, and the performance of the cove- 
nants thercof until the twentieth year of the reign of her 
Majeſty, and that he in the ſaid year departed from the 
ſaid benchice, and was abſent above eighty days in the 
ſaid year, ſaying generally, that he well and fanhfully 
had fultilled and kept all and fingular the covenants on 
his part to be fulſilled and kept, accordingly to the form 
and effect of the indenture aforeſaid, until he abſented 
himſelf &c. as above ; without any expreſs averment that 
Cave paid the annual rent of eight pounds during the 
time &, Quære If it be not implied in the general plea 
above, s. on hrs part to be fulfilled ? and holden per Curiam, 
that it is. Allo to the negative covenant above, he did 
not make any anſwer, wt oportet &, And upon the plea 
the plaintiff demurred. Quere, Whether the bond and the 
indenture, and all the covenants above axe merely void 
by the ſtatute of the 14th above ab initia, or only after 
the abſence for eighty days and more {a) 


Tri, 12. 7ac. C. B. in the argument of Mirian and Syzn's caſe, Nichobas Juſtice, was of 
opinion that the covenants are only void within eighty days, and nc ought to plead performance 


until that time. [This calc is reported Mo. $56. Ilob. 12. 1. Brownl. 65. & Godb, 211. but 
this point not mentioned.) | 


r 


* 


, In tie old hand in the copy of 1592, 


in the Midd!c Temple Library, (of which ante 
71. b. note a/) the following words are 


added, “ L, /emble que ils font a torts intents © 


— 


« de meſime wvaliditie que Leaſes per les parols 
„ de 14. cap. 11. & tels Leaſes encounter 
« le form de 13. El cap. 20 ſont exprefſment 
uit vide immediatement apres licl abſence.” 


Elme's 


Michaelmas Term, 22 & 23 Queen Elizabeth, 


Elme's Caſe. 


ENANT in tail in ancient demeſne of frank 
tenure, diſcontinued the entail by fine with 
warranty, there levied upon a plea of covenant according 
to the cuſtom of the manor, which is without.proclama- 
tions, and yet by the cuſtom: there, is a ſufficient bar to 
the entail, And this is pleaded there in a writ of right 
cloſe in the nature of a formedon, brought by the iſſue 
in tail; and upon the ſaid plea of fine and cuſtom the de- 
mandant demurred in law; and judgment there given for 
the diſcontinuance and againſt the demandant; and now 
he hath brought a writ of falſe judgment; and excep- 
tions taken by FLETEWwooD to the writ, becauſe the writ 
of right wants theſe words “ little and cliſe, which are 
words demonſtrative of ancient demeſne; /ed non allocatur, 
becauſe they are not words put in that writ, but only 
that juſily and without delay, and according to the cuſtom of the 
manor you do full right, See the Regiſter | fol. 9.] Allo 
the writ was afſumptis tecum quatuor militibus de comitatu 
tuo &c. and in the end, per quatuor legales homines ejujdem 
curiæ &, And this is the form of the Regi/ter, therefore 
nan allocatur. And afterwards the error was afhgned in 
the point of the judgment above, becauſe a cuſtom or 
preſcription is deſtroyed, and does not prevail againſt a 
ſtatute made within time of * memory as the ſtatute de 
donis conditionalibum is. Allo another error was aſſigned in 
the bar, becauſe the tenant ſaid that the manor was /t e 
demeſne of the Lady the Queen, without ſaying ancient de- 
meſne. For the firſt point ſee + E. 7. fo, 37. in Waſte, & 
+ H.8. fo. 35. & 19. H. 6. [ 64. b.] at the end of the caſe 
of the rector of Edington, by FoRTESCUE, that lands in 
ancient demeſne, as London, which are cuſtomary, are not 
bound by ſtatutes nor limitations, becauſe the tenants 
and inhabitants there are not contributory to the ex- 
pences of the Knights in parliament &c. Alſo lands of 
ancient demeſne are not extendable by exccution of a 
ſtatute merchant or elegit. E. 15. E. 3. 10. | Fitz. Ab. Tit. 
Execution 62. ] & 7. H. 7. [ io. b. pl. 2.] ſubpœna, & 28. 
Lib. AJ. 19. [24. ] a cuſtom to deviſe land deviſable in 
mortmain, is not taken away by the ſtatute of mortmain, 


4 NM 4 


(13 


[373. a.) 


If in ancient demeſne a 
writ of right-cloſe in 
nature of formedon be 
brought, a fine Jevied 
there is a bar by the cuſ- 
tom; and it that judg- 
ment be reverſed in C. F. 
that court ſhall oo ly ad- 
judge that the pla.ntiff 
be reſtored to his act ion 
below. Bu: whether the 
ſtatute de donis deft roy- 
ed that cuſtom u. 


t. Aud. 71. 8. C. 


Denk. cent. foi. 86, 874 


$2. H. 7. ere. 9. Co. 
Lit. 6c. b 9. b. 115 a. 
go. Af. 9.44 E 3. 37. 
a. Hob. 47 F. Nat. 11, 
G. 19. 8. Regiſier 15. 
Dy. 363. 155. b. 


[Ante 164. a. pl. 58. 
F. N. B. 38, 39.] 


Cro. 44. 145. Ben. 35. 
44. E. 3. 38. 5. Aſſ. . 
Fine is not levyable in 
ancient demeſne. 

[But ige Cruitc's Fines 
9397» 175. 1. Salk. 
340. 


[373 . b.] 


8. H. 5. 4. b. 8. H. . 
34. Co. Lit. 60. 37. H. 
6. 27 B. Ant. demeſoe 
24 2. E. 3. F. Aune 
demeſve 24. 13. b. 118. 
5. H. . 3. % 3 
Co 105. Retorn de vi- 
cont 109. 9. Co. 1207 9. 
H. 6. 48. 7. H. 6. 1. 
45. 2. 3. 26. 28. Aſſ. 
26. . H. 9. 10. 11. H. 
7. 21. 7. H. 6. 35. b. 8. 
Co. 129. 7. H 7. 10. b. 
7. H. 4 14. a. 5. Co. 
65. b. 22. All. 45. 


[4. Inſt. 270. Hob. 48. 


cont.] 


Or 


[ 373. b.] 


[Vide ante 255. pl. 3-] 
Aunc. demeine 37. 29. 
H. 8. 33. 


Dy. 63.1. H. 7. 20. 22 
K. 3. 2. 8. E. 4. K. 5. 
Co. 31. 1. Ro. Ab. 888. 
2. Bulſt. 190. 2. Ro. 
Abr. 472 Vo. 94. 


Denk. cent. fol. 87. 
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or de vis religs. And this hath hitherto been holden 
London, fine licentid; yet, Hilary 30. E. 3. 10. [F. a.] a 
general uſage or preſcription to chaſe a diſtreſs out of the 
county &c, was taken away by the ſtatute of Mar lebridge, 
c. 5. | 52. H 3. c. 4. ] prohibitiog it. Note, If the judg- 
ment ſhould be reverſed here, the plaintiff ſhall not have 


judgment here to recover ſeiſin of tic land, which is an- 
cient demeſne; but only thet he ſhall be reſtored to his 


action &c, which will be adjudged there according to 
their cuſtom above. Simile $ 37. Lib. A. 4. 


Eaſt 1. Car. B. R. [Cro. Car. .] in cedone firmæ, that ancient demeſne is a good plea after 
imparlance. [Ante 210. b. in mary pl. 27 1. Com, dig. 3. 71]. 


In debt on bond againſt 
the heir, who confetles 
it, but thews that a re- 
- verhon only defcended, 
judgment ſhall be of 
that quando acciderit, 
and a ſpecial writ to ex- 
tend the whole land. 


B. pl. 4. 5. 34 H. 6. 
22. 4. E. 3. 15. 2. Ro. 
Ab. „o. Supra 368. a. 
6. Co. 42. F. 286. 40. 
43 E. 3 38. 9. b 11. 
H. 4 20. a. 15. E. 4 
13. a. Dy. 2. 11. 206. 
Finch 286. Plow. 441. 
3. Co. Sir Will. Her- 
bert's caſe. 7. E. 6. 81. 
a. 2. Keble 606, | 


{5. Coin. dig. 213. Carth. 126, 129. 3. Bac. Ab. 33. 2. Black. 1230. 1. Br. Ch. Caf. 244—246.] 


CS 


— 


* 22» — 


A. tenent in tail gene- 
ral, has iſſue two ſons 
B. aud C —B. has iſſue 
a daughter, and dies, 
Jeaving his wife en- 
ceinte. A. ſuffers a 
common recover to 
himſelf for life, re- 
mainder to D. for 
years, remainder to the 
heirs male of 4's body, 
and to the heirs male of 
their bodies, and dirs, 
Afterwards B's wife is 
delivered of a fon ; he 
mall inherit now, tho? 
C. took by deſcent un- 
Ul he Was boru, 


— 2 —— — 


( 14) DEBT againſt the nicce as couſin and heir to the 

uncle, the obligor. The defendant confeſſed 
the bond, by nien: dedire, but that nothing in fee- ſimple 
deſcended to her befides a reverſion of thirty acres of 
marſh in S. in the county &c. aſter the death of ſuch a 
one &c, The plaintiif may pray a ſpecial judgment upon 
this confeſſion, s, that he ſhould recover the debt and 
damages of the aforeſaid reverſion, to be levied when it 
ſhall fall in. And a ſpecial writ ſhall iſſue to extend the 
whole thirty acres, And it feems this was the law before 
the ſtatute of /Yemin/ier 2. c. 18. 


— 2. — — 


Shelley's Caſe. 


(1 S) TEN ANT in tail general made a leaſe for a term 

of years, and had iſſue two ſons; the eldeſt had 
iſſue a daughter and died, his wife being enceinte with a 
ſon; the leſſor during the term covenanted by indenture 
with A. and B. to ſuffer a common recovery with one 
voucher; which ſo done ſhould be ** to the ute of himſelf 
% for the term of his life, and after his deceaſe to the 
“ utc of the :aid A. and B. for the term of twenty-four 
c years, and aſter the term to the uſes of the heirs male 
« of his Lody begotten, and the heirs male of the bodies 
of The heirs male begotten,” The recovery was ſuf- 


fered 
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fered accordingly, returnable on the octave of S-. Michae!, 
5, on the gth day of October, on which day about the ſixth 
hour in the morning he died, and a writ of habrre facias 
ſe;fFuam was awarded, and returned ſerved. And after- 
wards the ſon in vertre ſa mere is born. Quære, Whether 
the uncle, * or ſon, or daughter ſhall have the freehold, 
the inheritance of it during the term. And in the fol- 
lowing term, it was refolved by the opinions of the Juſ- 


tices of both Benches, and the Chief Baron, that the ſon, K 


s. the poſthumous, ſhall have the land, as the neareſt and 
eldeſt heir male; and that ſeems allo to have been the 
intent and will of the creator of this ſpecial tail, And 
the uncle cannot have it as purchaſer, becauſe he is not 
heir of the body of his father, for the daughter of the 
eldeſt ſon is heir general; therefore he is not heir male of 
the body of his father to-purchaſe, unleſs he was as well 


heir as male, which he is not; but he took by the limita- 


tion of the ſaid entail by deſcent until the ſon was born, 
Wherefore &c, 

Alſo all the Juſtices, except PRRIANM and DyER, 
thought that the recovery is executory againſt the heir 
in tail after the death of his father : and this appears by 
the opinion in Manxell's caſe, the laſt caſe and folio of 
Plowden's Commentaries. 


— . —— 


Gerrarde g. f. againſt Worlcley. 
. (16) SIR Robert Worſeley ſeiſed of certain land in fee in 


the county of 7%, having iſſue two ſons, the 
eldeſt mulier, the youngeſt, baſtard, covenanted by in- 


denture enrolled in the Chancery, with his eldeſt ſon 


and two others, ſtrangers, to convey the ſaid premiſes to 
the ſaid two ſtrangers in fee, before a certain day, to the 
uſe of himſelf for term of his life, and after his deceaſe 
to the uſe of the eldeſt ſon, and of the heirs male of his 
body; and for default of ſuch iſſue to the ule of the ſaid 
baſtard-ſon (calling him Richard Horſeley, his baftard- 
fon) in like entail &, And further covenanted and 
granted, that he and all other perſons who were then ſeiſed 
or might be ſeiſed &c, ſhould be and ſtand ſeiſed to the 
laid uſes and intents, and to no other uſes or intents : 

and 


* [ 374-2. ] 


Tf the recoverer die after 
the eſſoign day, but be- 
fore the recovery exe- 
cuted, it is gocd, and 
execution may be had 
agaiaſt the iſſue in tail. 
1. Co. 93. 

Mo. 136. 

[1. And. 69.] 
| Jenk. ceat. 6. 
c. 40. 


3. Co. 62. a, 20, H. 6. 


44. 7. H. 7. CY b. 2. 
eb. 299. 


8. C. 


Coke 103. b. 9. H. 6. 
24. a. B. N. C. 303. 51. 
H. 3. Br. Noime 1. 
Done 61. 7. H. 4. 6. 
Plow. 49. 10. H. 6. 5. 
33. E. 3. Entry conge- 
able 51. 

[Prec. in Ch. 461. 1. 
Str. 35. and ſee Mr. 
Harg. elaborate note 
(3) to Co. Lit. 24. b. 
1. Term Rep. 630.] 


Plow. 14. a. 12. E. 4. 
19. b. Inf. 376. b. 1. 
Co. 88. 


[Cruiſe Recoveries 138. 
200. Ante 35. pl. 28.] 


A leaſe for years by 
one out of poſſeſſion 
made off the land, aud 
for the purpoſe of try- 
ing the title, is within 
22 H. 8. c. 9. n 
Con ſideration of natural 
affection will not raiſe 
an uſe to a baſtard. 


1. And. 75. 
N.E.257.pl.12. : 8. C. 
[Aute 74. b. pl. 19. 
Bendl. 113. 1. Mar. 


96. a. 41. E. 3. 19. 
Co. 65. 1. Keb. 268. 


(374 a.] 


I Co. 83, $4. 86. 


Plow. 404. 


*[ 374-b.] 


Dy, 7. a. 202. a. 18. E. 
4. 25. 22. E. 4. 13. 14. 


H. &. 18. 


Iz. Wilf. 45. Doug]. 


455, 4804 


14. Aſſ. 10. 
Error. lo. 2 5 


N 
7. 


W 


nud. 12. 


Ne. 25. 29. E. 3. 14. b. 


D Mo. 266. acc.” but Co. 


Lit. 369. a. b. cont.“ if 


to try the title. 3. Bac. 


Ab. 526. 
P. C. 556. 


44 Ab. Baſtard (P.) 
ſes (K.) Aate 290. pl. 


Hawk. 


23. 5. Bac. Ab. 363. 
Co. Lit. 123. note (S.) 


Plow. 307. b. Dy. 3. 
245+ 313. 2. Keb. 523. 
Lit. 416. R. 229, 1. 


Co. 104, 135. 
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and that if any of them to whom ſuch remainder or uſe 
was ſo limited ſhould make diſcontinuance, or do any 
other aQ or prejudice to any of the remainders, that then 
his eſtate and intereſt ſhould ceaſe : and then the ſaid two 
ſtrangers and their heirs ſhould ſtand and be ſeiſed to the 
uſe of the next in remainder, and of his ſaid heirs, to 
whom the next ule of the inheritance is limited &c. But 
no eſtate at any time was conveyed to the two ſtrangers, 
or uſe altered, but only by the ſaid words of the inden- 
ture. After this, Sir Robert ſurrendered, and granted all 
his eſtate and intereſt to the eldeſt fon and his heirs: the 
eldeſt ſon levied a fine with proclamations * executed; 
the baſtard pretending title and right of entry for the 
ſaid covenant or condition broken, after the five years at 
Chelmsford in Eſſix, without entry, made a leaſe for the 
term of ſeven years, to the intent to try the title in an 
ejeftione firmæ, Sir Robert and his ſon then livirg. 
(17) Qnære Whether this be within the ſtatute of buy- 
ing of titles | 32, H. 8. c. q.] (for it was demurred upon 


evidence to a jury of Ee, where the iſſue was, that 


the defendant, 5. the leſſor did not demiſe againſt the 
form of the ſtatute,) for which an information by bill 
was brought in C. B. by GERRARDE againſt Richard 
Merſeley the baſtard, within the year after the leaſe made 
by the pretender of the title, s. Richard the baſtard, 
And by the opinion of all the Juſtices, the plaintiff ought 
to recover: and this leaſe is within the ſtatute, according 
to the opinion in Partridge's cafe. | Plow. 77.] 

And alſo all the Juſtices, except PRRIAM, held that 
the uſe could not be carricd to the baſtard without ex- 
preſs conſideration, becauſe the conſideration in law 1s 
not good and legal, becauſe he is not of the blood of the 
father, but in law a mere ſtranger &, Alſo, that the 
title of the baſtard to enter, if any &c. is barred by the 
fine by his nonclaim &c. Alſo, he is not the next in re- 
mainder, to enter for the ſaid forfeiture, living the fa- 
ther &c, who hath a new titie come to him, Quart 
thereof, becauſe it ſcems that the entail in the father is 
in abeyance. | 


Nate, That ia the written book there is a remainder limited to the heirs of the hody 


of the tath r after che death of che eldeſt ion without iſſuc, aud after that the remainder to the 
baſtard 1oa as before 


Hilary 


(19), 


demi ſetl 
and all 
thercun 


of grea 


and abo 


cloſes ꝛc 
and af} 
nual ve. 


fell che 
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—_; 
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e contra 
given 
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—— — 


(18) \ LEASE for years is made of a farm with 4 demiſeth, granteth, 


d . and to farm lettcth &c, 
divers cloſes thereto belonging, by the words 3 


7 4 t , ner of timber trees, great 
demiſeth, granteth, ans to farm, letteth Sc, together with all 3 oF r 
and all manner of timber-wood, underwood, and hedge-rows leſſee may not fell tim- 

"or" | ber. 
thercunto appertanung, ( except, and always reſerved, all manner ok be 
of great oaks growing and being in one of the cloſes (by name) 48. a. Hob. 234. Mo. 

, 881. 2. Bulſt. 6. 7. E. 
and about the ſarm-Hhouſe), to have and tc Hold the ſaid farm and 6. 79. a. 12. E. 4. 8. 
cloſes with their appurtenances to the ſaid leſſee, his ererutors, — 4 8 * 
and aſſig us, for the term of twenty-one years, rendering an an- 
nual rent. Quære Whether the leſſee may cut down and 
ſell the timber trees not excepted, without impeachment 
of waſte, or not? And it ſeemed to DYER that the de- 
fendant may well cut down and ſell the timber trees not 
excepted, by reaſon of this word“ grant of timber-woods; * 379. a.] 
and alſo by the meaning of the exception of great caks 
&c. And alſo the habendum which is the limitation of 
the term of years, ſays nothing of the timber woods &c, 

IT. Co. 48. Dy. 90. 
wherefore &c. But PERIAM, WYNDHAM, and MEA DOE, Hob. 329. Mo. 831. 
e contra: and according to their opinion, judgment was {Shep. Touch. 914 


given againſt the defendant, 


(18) Once by his deed covenants and grants to his leſſor and two others, and each of them, 
that he will ſurrender his term at Bichaelmas next enſuing. And SNIGG moved, that this 
ſhail be a preſent ſurrender ; but three Judges, that it is not; for they ſaid that theſe words of 
grant being with the other words of covcnant, are only words of covenant, and ſhall be fo 
taken as to the words, 777. 23. Eliz. C. B. ꝙ Parſon's caſe. 

Mich. 26. El. B. R. A copyholder who hath common in the waſte of a manor covenants and 
grants to the lord of the manor that he may iucloſe part of the common and keep it in ſeve— 
r2!tv, abating his cattle in the common as it thal! be agreed between the commoners cf the 
faid waſte, And it was moved, Whether this ſhail be a grant. of tf common by reaſon of 
the word grant ? And by Wray and CLENCH it is only a covenant, and this word grant 
coming wich the word coveadnt, ſhall be taken for a covenant. [Ante 273. a. pl. 34+} 


— — — — —_— 


Whalley's Caſe. 


(19) RICHARD ITHALLELY, Eſq. in the eighth year of Afiſe may be adjourn- 


. . . ed into a foreign coun- 
the preſent Queen, brought aſſiſe againſt divers q ,, teak; > 4 Jet oh 


tenants aſterwards taken in 


(19) See Crouch and Hayne's caſe, E. 1. Car. B. R. fo. 67. [I. Jon. 66. Lat. 87. Noy. 76. 
7041, 407. 2. Rol. Rep 352.] for the whole caſe. And 77m. Car, q Mctcaife and 
Eyes cate, which is entered Eaft, 1. Car. Rot. 95 1. and Hey don and Shepierd's Cale, 12. 
Jac. Cro. 341. Co. Plac. Corou. fo. 22. b 
| 22. R. 


[375-4] 


the proper county, no 
reſummons of the re- 
cognitors is neceſſary. 
Want of the venue in 
the teſte of the habeas 
corpora recognitorum is 
not error. 

On error from B, R. in 
dom. Proc. the Chief 
Juttice carries up both 
the record and a trans 
ſcript ; but when exa- 
mined, the tranſcript 
alone remains ; the re- 
cord is remanded, 

The writ of error in 
parliament may be re- 
turnable at the next ſeſ- 
ſion. 


Jenk. c. 6. c. 29. S. C. 


{ Booth real action 279. 
Com. dig. athte (B. 25.) 
1. Bac. Ab. 584. 2. 
Crompt. prac. 389.] 


T5. Com. dig. 297. 
Cowp. 843. Doug. 352. 
note (3) 

2. Bulſt. 8 164 171. 


1. Rol. 745· 733. 
1. H. 7. yon b. 


R. 1 96. 


Hilary Term, 23 Queen Elizabeth. 


tenants of Ermiſted, and recovered by verdiQ: and after. 
wards they brought a writ of error in B. X, and affigned 
the errors, in that the Juſtices adjourned the aſſiſe into a 
foreign county for pleading, and there it was pleaded 
to the aſſiſe: and afterwards the aſſiſe paſſed for Whalley, 
without any writ of reſummons of the affiſe firſt awarded. 
And the ſecond error was, becauſe no place was in the 
tefie of the writ of habeas corpora, . &c, But notwithſtand- 
ing this, the judgment in the aſſiſe was affirmed in B. R. 
And now in this preſent ſeſſion of parliament, the tenants 
ſued another writ of, error upon a petition ſigned by the 
Queen, and thereupon + in the term, the roll itſelf of record, 
and alſo a tranſcript in parchment were brought by 
Wray Chief Juſtice, into the upper chamber in parlia- 
ment; and being there examined by the Court, the roll 
was remanded back into B, R. and the tranſcript re- 
mained in the Court of Parliament. And there, upon 
aſſignment of* the firſt errors, and five more, a ſeire facias 
ad audiendum crrores was awarded under tee of the Queen 
againſt J/þalley, returnable at the next ſeſſion of parlia- 
ment. 


22. R. 2. fol. 3. Heydlowe's cafe, Parl. 1. R. 2. memb.“ 3. Act 28. 12. R. 2. Act 19. 29. 


1 ry 26. 


Note, That in Mr. Hackwwel!'s Book of the Parliament, 17. R. 2. between ſheets 13 and 14, 
we read, Note, That in all caſes where a man for error in B. R. requires the reverſal of a 
judgment by parliament, in his bill he ought to ſhew ſome ſpecial error upon which a ſcile 


ſacias thall be granted. 


+ Orig. S ſur ceo le ime ci rolle m de record. 
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* Faſter Term, 
25 Queen Elizabeth, 


beginning on the twelfth day of April. 


(20) A LEASE is made for term of life, rendering 

; rent; the rent being arrear, the leſſor made his 
executors, and died ſeiſed of the reverſion, and that de- 
ſcends to his heir. Whether the executors may diſtrain 
for the rent-arrear in the life-time of the teſtator, or 
have a writ of debt? becauſe the ſtatute 32. H. 8. c. 37. 
by the words ſeems to extend only to rents in grols &c, 
in fee, fce-tail, and for term of life, and not to rents in- 
cidental to reverſions. See the intendment of the ſta- 


tute. But it ſeems by 10. H. 6. [11.] & + 37. H. 6. fo. 


39. that an action of debt by the common law lies for 
rent reſerved upon a leaſe for life after the death of the 
leſſor, by the executors or adminiſtrators. And divers 
thought that the ſaid caſe ſhall be intended within the 
purview of the ſaid ſtatute of 32. H. 8. 


— — — 
——ů — 


Sir Francis Knoles' Caſe. 


(21) F. E. in the firſt year of the preſent Queen de- 
parted beyond the ſea with licenſe of the Queen for 
certain years; after the expiration of which, 5s. in the 
fifth year, the Queen ſent him a privy ſeal to return 
vpon his allegiance, which he received, but did not re- 
turn, but adhered to her enemies, whereupon a ſeizure 
was made of his wife's lands: and in the eighth year the 
Queen granted a manor, parcel of the (a) lands, and all 
the profits thereof by patent as long as they /houid remain in 
her hands. And afterwards, by the act of fugitives, by 


1 
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A. makes a leaſe for 
life rendering rent, and 
dies. Whether his exe- 
cutors may, under 32. 
H. 8. c. 37. diſtrain, or 
ſue for arrears incurred 
in the life of A. ps 


Co. Lit. 126. b. 4. Co. 
49. 44- E. 3. 43. Raſt. 
rents 2. 17. E. 4. F. 
Execute 112. 4. E. z. 
Execut' 98. 19 H. 6. 
41. 28. H. 6, 18. F. 
Nat 121, d. It. H. 6. 
T5. n K 8. b. 44 
E. 3. 42. A. 45. E. 3» 
Execut.” 71. 

[For the learning upon 
this ſubject, ſce Mr. 
Harg. note (4.) to Co. 
Lit. 162. a. and (1. to 
162. b. Vin. Ab. rent 
(S. b.) 2. Com. dig. 636. 
1. Lord Ravm. 172. 
And now 8. Ann. c. 


14. $4] 


Before 13. El. c. 3. the 
Queen grants the manor 
of a fugitive, (ſeized for 
not returning after li- 
cenſe determined by 
her privy ſeal,) for j© 
ling as it ſhall remain in 
her bands. After that 
act, and 14 EJ. c. 6. the 
ſeizes it again, and one 
as her ſteward grants a 
copyhold, this is void, 
for the firſt pateut re- 
mains good ; and the 
patentee alone may 
keep courts, and grant 
copies. 


— 


{a) In the old hand-writing in the copy 
of 1592, in the Midalle Ten:ple Library (of 
Which ante 71. b. note {a} there is this note: 
„ Semble per ceo cas et per le cas del Duchels 


mis a eux. 


&« devant 13. Eliz. uncore que ils avoient li- 
ce cence ſils ne retorn quand un privie ſeal fut 
Mes quere per quel ley leur 
ce terres, car le ſtatute de . R. 2. done ſole- 


* de Suffolk ſupra 2. Eliz. 177. que forfei- “ ment forfeiture des biens. v. 1. Eliz. 165. 


ture des profits des terres de fugitives fuit “ ct 13. Eliz. 296. 


licenſe 


375. b.] 


1. And. 95. 
1. Leon. 10. 


Mo. 109 700 0. 
cent. 6. c. 35.] 


Poph. 18 7. Co. 11. b. 
Dy. 276. 128. b. 171. 
0 779. b. 2. Ro. Rep. 
T3. 4. Leon. 140. Raſt. 
Fugitives 1, 2. 


21. E. 4 46. Dy. 62. 


2. Keble T 96. 


[Bui ſee 176. b. pl. 30. 
ante, in margine.] 


4. Co. 23. 24 Mo. 111. 


376. a.] 


— 
h — 


T2. El. c. 8. made to 
continue for five years, 
abd from then to the end 
of the firft jc{jion of the 

arliament newt en'«ing ; 
holden to mean tne hi ft 
ſeſhon of a new parlia- 
ment, and not the next 
ſeſſion of a parliament 
then in being. 


IJenk. c. 6. c. 34. S. C.) 


Raft. Uſury 8. 2. Cro. 
678. Rol. contin. 398, 
4'+ 


Eaſter Term, 23 Queen Elizabeth. 


licenſe or without licenſe, made in the 13th year, c. 3. 
the forfeiture of all their lands and of their wives lands 
was given to the Queen during the lives of the fugitives. 
And by the act of the 14th, [c. 6. ] (becauſe ſome were 
in doubt whether the Queen might make leaſes, or grant 
copyholds, or uſual wood ſales of the lands, or only take 
the ordinary profits as they ariſe as the vefture of the 
land,) it is explained and enacted, that during the time of 
the Queen's title ſhe may demiſe and grant copy holds, 
and uſual wood-ſales, and all other things to all intents 
and purpoſes, as tenant for term of auter vie legally 
might. After that a new ſeizure is made by the Queen, 
and two ſtewards appointed jointly by patent ; and the 
one held a court by the conſent of the other, and took a 
ſurrender, made into the hands of the Queen by a copy- 
holder for life; and the ſteward granted it to three others 
for the term of their lives. Firſt, Whether the Queen 


by either of the two ſeizures had poſſeſſion, and might 


hold a Court after the patent as tenant, or but as pernor 
of the profits only? Alſo, Whether a grant of the copy- 
hold above be good, or not? And at length it was re- 
ſolved, by the opinions of the two Chief Juſtices, the 
Chief Baron, Baron SHUTE, and MEaDe Juſtice, that 
the ſecond ſeizure does not give any other or better ſeiſin 
in the manor than the Queen had therein by the firſt 
ſeizure, notwithſtanding both the ſaid * ſtatutes; and 
therefore conſequently the Court holden by the Queen, 
and not by the patentee, is void, and the copy alſo for 
the cauſcs aforeſaid : and ſo it was adjudged in the Ex- 
chequer 1n this Term for Sir Francis Knoles, 


— — 2 ——— — 


EMORANDUM, It was greatly doubted by 
many, Whether the act of the 13th of the pre- 
ſent Queen, c. 8. againſt uſury, be expired by the laſt 
ſeſion of parliament, or ſtands at this preſent time in 
force, the words of the act being as follow, * this ad to 
© continue and endure fer the ſpace of five years next after the 
&« end of this preſent parliament, and ii om thence until the end 
& of the firſt ſeſſion of the parliament then next enſuing.” The 
parliament of the 13th ended in the ſame year; the hve 
years thence next finiſhed in the 18th, in which year the 
ſecond 
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was holden, After which ſecond ſeſſion of the ſaid par- 
liament, the laſt ſeſſion of the parliament of this twenty - 
third year 1s the firſt ſeſſion of parliament next enſuing 
the five years : Whether the words, next enſuing, have rela- 
tion to the next ſeſſion, or to the next parliament? And 
it was holden by the Lords of the Council and the major 
part of the Judges, that the words ought to be referred 
to the next parliament, and not to the next ſeſſion, which 
is not the ſubſtantive, (a) but the parliament is the ſubſtantive. 
And principally the better conſtruction is to be made for 
the commonweal; and it is declared by proclamation 
to be ſo taken. 


[ 376.4. } 


ſecond ſeſſion of the parliament, begun in the 14th year, Dy. 226. pl. 37. 9. Co. 


47. 53. 3. Cro. 389. 
Mo. 366. R. 201. 


Dy. 14, 15. 


4a Theſe words in Talics are left out in the later editions, but are found in that of 1692. 


— —  — —  — —— 


(23) PHERE was great contention this Term, Whe- 

ther a writ of correcting errors will lie upon a 
judgment given at Rye, which is a member of the Cinque 
Ports, or in any other of their towns, returnable at B. R. 
at Weſimin/icr, or in C. B. by writ of falſe judgment, or 
not. But becauſe no ſuch writ could be found in the 
Regifler, f nor in any of the precedents of the Courts 
aforeſaid, the Lord Chancellor BRoMELEYy, by the opi- 
nion of the CHIEF JusTICEs of both Benches, denied to 
grant ſuch writ, And it was ſaid, that by the cuſtom 
and uſage of the Cinque Ports, ſuch falſe judgment ſhall 
be examined before the Lord Keeper, or Warden of the 
Cinque Ports, at the Court of Shepway; and if it be falſe 
it ſhall be reverſed, and the mayor and jurats who gave 
the judgment be fined, and the mayor put out of his 
office. Yet ſee the Book of Diverſity of Courts, that a 
writ of error lies there, fol. 2. [at the end of Harne's 
Mirror edit. 1768, fol. (288.)] And Brooke agrees; and 
this cited in title Cinque Ports, | pl. 25. 


+ Orig. unc. 


— —-— . — — 


% NOTE, By the opinion of the Court, that the 
Juſtices of i prius have ſufficient warrant by 


the act of 33. H. 8. [ 35. H. 8. c. 6.] to grant a tabs de 


circumſtantibus directed to the coroners for favor or affec- 
tion 


1 —̃ — 
— 
* 


Error does not lie in 
B. R. or C. B. from the 
Cinque Ports; but a 
falſe judgment there is 
reverſible by the Lord 
Warden in the Court of. 
Sh:pway. 


| Rol. Ab. 745- R. 
10%. 26. M. 6.6 k 
Cinque ports 26. 


2. Inft. 557. 4. Inſt. 
224. IJ» Keble 835. 


Lz. Bl. Com. 79, $0. 
\Vood's Inſt, 513. 


6. H. 4 8. 9. 34. H. 
6. 42. ERIE 


* [376. b.] 


— —— — 


The juſtices of Ni, 
Prius may direct a tales 
de circumſtantibus to the 
coroners. 


10. Co. 103. Raſt. Ju- 
rors 17. 36. H. 8. 6. 


One having bovrht a 
meſſuage in D. of T "BA 
makes a fecftment by 
decd of his nu ge tote 
of R. C. in D. this miſ- 
take does not vitlate 


the conveyance. 


1. And. 58. S. C. 

3. Co. 12. 2. Co. 33. I. 
Co. 58 4 Co. 38 Hob. 
171, 109. Dy. 80. 292. 


Bacon fo. 16. ca. 24. 


ante 50. pl 6. 2. E 4. 


27. b. 25. 9: H. 6.12, 
20. Afl. 8. 26. Aff. 38. 
9. H. 6. 53. 3. Leon. 


Cre. 603. 


1327. 
Gould!h. 23. Cro. Car. 


473. 1 Keb. 591. 
{Shep. Touch. 246, 


247. Com. dig. Fai's 
(F 4 ) Bac. Ab Grants 


(i.) 2. Mod. 3.] 


—— 


If tenant in tail fuffer a 
recovery and die before 
execution, it may be 
facd out againſt the heir 


in tail. 

Coke 94. a. 10. 38. a 
„06. 3. s. 3. 
29. E. 3. 26. Co. Lit. 
361. b. i low. 14. b 29. 
H. 8. 35.2. 8. H. 4. 


. Co 23. 1. Co. 


88. 3. Keble 649. 


CSupra 35. pl. 28. 374. 
a. pl. 15. and Cruiſe on 
Recoverics 135, 2060. ] 


Eaſter Term, 23 Queen Elizabeth, 


tion of the ſheriff, by the words, © that he or they to 


©* whom the return of the tales ſhall appertain, may 
«© make return” &c. | 


wa ———ñ—ñ—ñ — 
Windham againſt Windham. 
(25) A MAN having lately purchaſed a houſe in D, of 


Thimas Coticn, and having no other houſe in D. 
but that onlv, made a deed of feoffment thereof, by theſe 
words, g. the meſſiuage lately of Richard Cotton in D. (which 
is falſe, there being no ſuch Richard Cotton owner there 
of, but 7, Cotton), with a letter of attorney to make li- 
very, as if he was perſonally preſent, which was done 
accordingly; and all this matter found by ſpecial verdict 
at the ailizes at Norfo/k, And holden by the opinion of 
the Court that the feoffinent is good enough, notwith- 
ſtanding the falſe demonſtration of K. for Z. Con: for 
if the name of R. or 7, had been omitted, and a ſpace 
left for the chriſtian name of Colton, that would have 
been good, wherefore &c. And to the name and firname 
of T. or R. Cotton are idle and not necefiary 3 but the 
word meſſuage, with appurtenances in D. is ſufficient in this 
caſe. | 


— — .. 


(26) TEN ANT in tail ſuffered a common recovery 

with the common voucher to certain uſes com- 
priſed in an indenture, and died ſeiſed before execution: 
and the heir in tail entered. Whether the recoveror may 
enter, or have a ſcire facias &c? And in the next Term, in 
an aſſembling of ALL the JusTices of both Benches, and 
Maxwoop and SHUTE Barons of the Exchequer, (ex- 
cept myſelf, and PERIAM,) it was reſolved, That the 
recovery is executory for the recoverors againſt the heir 
in tail, by reaſon of the recovery in value. And this alſo 
appears in Manxe/s caſe to be the opinion of Moun- 
TAGUE and other Juſtices in the the ftar-chamber, in 
Pliwden's Commentaries, folio ultimo. 


(26) Nota 49. E. [;. J 23. 48. E. 3. 20. Mich. 3. Jac. B. R. PER CURIAM, where one hath 
judgment to recover, if his entry be lawful, he may enter without /cire facias, and without 
ſuing out execution. [ante 33. a. pl. 26.] 


Trinity 
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23 Queen Elizabeth. 


(27) MAN ſeiſed of a reverſion dependant upon an 
A. eſtate for a term of years, determinable with 
the life of the leſſee, granted the reverſion to one, Ha- 
bendum & tenendum that reverſion for the term of his life, 
by theſe words; 5. when by death, ſurrender, forfeiture, 
or otherwiſe acciderit, rendering thereout annually cum 
reverſis prædidla ut preſeribitur accideret 20s, The leſſee 
attorned, the rent-arrear, the termor died, the grantee 
entered, and for the rent-arrear in the life of the termor 
the grantor diſtrained, and made avowry ; upon which 
caſe the parties demurred. And in the next Term, with- 
out any argument, it was reſolved clearly by all the Juſ- 
tices, That no rent ſhould be paid during the life of the 
termor for the reſcrvation, which is to be intended the 
moſt ſtrongly againſt the reſervor: and this, cum reverſio 
accideret, ſhall be expounded when p:{/:/ſion ſhall accrue 10 
the reverſion ; before which time the grantee of the rever- 
ſion hath not any profit of the land for his rent &c, 


1376. b.] 


A reverſion is granted 
for life paying annual- 
Ml cum acciderit twenty 

illings. This ſhall be 
intended when it comes 
into poſſeſſion. 


10. Co. 107. 2. Co. 63. 


a. Dy. 226. pl. 47. 8, 


9. 49. Eliz. pl. 11. c. 3. 
Cro. 323. R. 112. 2. 
Mar. 118. a. 10. E. 4. 
4. 9. Eliz. 261. b. 37. 
H. 8. Br. Attornement 
41. 31. H. 8. 46. b. 


*[ 377-4] 
5. Co. 2. 17. E. 2. 
Execut.” 112. Plow. 196. 
r9s. a. Co. Lit. . . 
R. 438. 2. Bra. 300. 
[2. Saund. 166. 2. Black. 
1230. ante 371. b. pl. 


5] 


(27) Mich. 25 & 26 Eliz. C. B. A leaſe was made to three for their lives, and afterwards 
the leſſor, reciting this leaſe, grants to another a leaſe for forty years, to commence after the 


ſurrender, forfeiture, or death of the leſſees for life, or of either of them; and afterwards one 
of them dies; and it was moved, at what time the lcaſe ſhould commence; and agreed by 
the Judges, That this grantee ſhall have election, whether he will that his term commence 
after the death of the one leſſee, and make the others attorn to him, and then he ſhall have the 
rent reſerved ; or he may elect to have his term commence after the death of all, and then he 
ſhall have forty years afterwards: but if he make his election as above, then it may run out 
before the lives of the two tenants for life. [ante 312. pl. 89.] 


— — — 


(28) SCIRE Facias brought upon a judgment in a writ os After judgment in an- 


. 4 „ nuity for exercifing a 
annuity, granted for term of life to the plaintiff ſtewardſhip, a ſci. fa, is 


Tenant in common grants an annuity for holding courts, and he ſummons it without his 
companion; the grantee refuſes, it is uo forfeiture, becauſe a void ſummons. 27. El. $ Hurle- 


ſtuu's caſe. 
AN for 


377. a. ] Trinity Term, 23 Queen Elizabeth. 


brought for further ar- for exerciſing the office 
ee 2 of ſteward, for arrearages of one 


that pending the writ year, incurred ſince the judgment. The defendant 
the plaintiff refuſed to . 4 | 
pleaded to the action of the writ, + s, That pending the 


hold a court. 


55 . i, MES = plea, the plaintiff being requeſted to hold a Court &c. had 
6. 3:. 14. H. 7. 13. 37. refuſed: and this, without anſwering to the arrearages 


H. 6. 38. E. 3. 18. . . . 
35. TY R . Aff. incurred before the writ of ſcrre facias: and yet holden by 


Ar 10. * all the Juſtices and clerks a good plea, as in writ of 


H. 4. 16. 9. H. 5. 12. annuity, 15. H. 7. Li. b. pl. 1. 
35. H. 8. 55. [Salk. J, 15 | 7 [ P ] 
60G. 4. Bac. Ab. 423+] 


In ſei. fa. on r judg- And by precedents cited by Lows in the time of H. 8. 


arrears, plaintiff ſhall in a like ſet, fa, where the annuity hath continuance, the 


have execution for thoſe $45 . . 
incurred pending che Plaintiff ſhall have execution for arrears incurred, as well 


writ. pending the writ as before, See 11. H. 4. [ 34+ pl. 05, 
II. Rol. Ab. 229. J. 37. for a like matter, a 


goo. I. 5.] 
+ Orig. ſur. 
— — — - — - - —b ö.... .... — — 
Vernon's Caſe. 


An office is traverſed, ( 290 IT was found by an inqui/itio poſt mortem of Lord 
age tenders a ſoecial Powes, in the county of Salop, that he died ſeiſed of 
mater td ne ns, land holden in capite, and that Vernon was his couſin and 
E if heir, and within age. And E. Gray, the baſtard ſon of 
for her, the heir to pro- Lord P. tendered a traverſe to the dying ſeiſed, and that 
ceed with his very. Vernon is not heir, but A. B., and had the land in farm, 
Vernon now being of full age, tendered a ſpecial livery, 
the land being of the value of one hundred pounds. Quære 
1 Iaſt. 693. Whether the Queen, ex debito juſtitiæ, ought to grant a 

ſpecial livery, or has the election to drive him to a gene- 

ral livery or not, notwithſtanding the ſtatute of 33. H. 8. 
Rot et Zo Dy. [c. 22.] Alſo, Whether the livery ſhall be ſtayed until 
[The conſequences of the traverſe be found, or not? And by the opinion of 
8 . 2 the Counſel of the Court aforeſaid, the Queen hath elec- 
Car. 2. c. 24 ] tion &c. And that by diſcretion, if the traverſe be not 

found for E. Gray at the next aſſiſes, Vernon to proceed 


afterwards with his livery. 


Co. Lit. 77. * 
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Powle's Caſe. 


(30) PO LE, Clerk of the Crown in the Chancery, A wife executrix is ſued 


and his wife as executrix of E. her firſt huſband, & f ang 1 a 


were ſued in the Bench for debt, and had a writ of pri- slerk of the crown in 
the chancery, privilege 


vilege of the Chancery for himſelf and his wife; and it diſallowed. 


was not allowed, becauſe the wife is not impleadable Godb. 10. S. C. 
| 35. H. 6. 4 34 H. 6. 


there, nor her attendance requiſite by the cuſtom, But 35. 27. H. 8. 2. Hob. 


3 . . 22. H. 6. 38. 
where the huſband alone is impleadable in the Bench, H. SIC 22. = H. C. 


and he and his wife coming towards the Court to defend 15 S 22. = 6. 51. 56, 
R ME . 14. oy 68. Is 
that ſuit, are arreſted, both ſhall have privilege by 27. Bro” 37. Tothil pro- 


H. 8. [20. a.] Note the diverſity. coed. Ch. 20 


[4. Bac. Ab. 222, 223. 
Com. dig. Privilege (A. 1.) 2. Black. 1113. 2. Hen. Bl. 636. 4. Term Rep. 377. 


I. Com. dig. 4 52. 


(30) An action of treſpaſs was brought againſt Bacon, being an officer of the Chancery, 
and three others. Bacon tendered his privilege, and it was diſallowed, becauſe the others are 
joined with him, and they are not impleadable there. Hil. + 42. El. C. B. And GLANVvIL 
ſaid, Thar privilege ſhall not be allowed to a ſervant, if he be not a neceſſary ſervant in the 
Chancery. [I. Com. dig. 452. 2. Wils. 231.] HL. 40. Eliz. C. B. A woman + obligor is mar- 
ried to an infant, who in debt againſt them prayed his age, and was denied, per Curiam. 
Not. Þ 7. E. 3. 27. b. [See 2. Br. Ch. Caſ. 545.] 


+ Orig. o ee. 


Michaelmas Term, 377. b.] 


23 & 24 Queen Elizabeth. 


Adjourned ad Menſem Michaelis. 


(31) PON the iſſue, Whether the church was void Ita man having one be- 


nefice accepts another, 


by the death &c. in quare impedit, the caſe was and is inducted therein, 


(31) Pin. 48. El. B. R. Baker v. Brent. [Cro. Eliz. 679. 6. Co. 29.] Judgment, that the 
church is void, iþ/o facto, for not reading the articles without deprivation. [Sce 13. & 14. 
Car. 2. c. 4. § 6. and 23. Geo, 2. c. 28.] 

thus: 


377. b.] 


but does not read the 
articles, the firſt is not 
yoid, for the ſecond 1s 
as not taken. 


Hob. 168. 2. And. 183. 
Spirit.“ Laws. 
45 Raſt. refidence 2. 
y. 130, 292. 293 A. 
F. Nat. 34. 5. Co. 102. 
b. Void by 13. Eliz. 


1. Cro. 357. [Vaugh. 
1334 


Michaelmas Term, 23 & 24 Queen Elizabeth. 


thus: A man had a + competent be nefice, and without 
ſufficient diſpenſation took another + zncompatible benefice 
in the 16th year of the preſent Queen, but did not ſub. 
ſcribe to the articles of religion according to the ſtatute 
of the 13th of the now Queen [e. 12.], and yet he was 
admitted, and inſtituted, and inducted to the ſecond be- 
nefice, Puere upon the evidence, Whether this makes 
the firſt beneſice void, zp/o facto, by the ſtatute of 21. H. 
8. [e. 13.] or not? And the caſe, by conſent of the coun- 
ſel of the parties, was ſound by ſpecial verdict, And by 
the opinion of the Court, holden, That the firſt benefice 
was void by the death, and not by reaſon of the taking 
of the ſecond benefice, becauſe he was never legal parſon 


of that by force of the ſtatute of the 13th of the preſent 


Queen, 


+ In orig. ia both theſe places the word is competible. 


T 
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The Names of the Cuize Josr1cus of B. R. 
from the 22. ED. 3. to the PRESENT TIME. 


| ILLIAu THORPE - - Mich.22. E. 3. 


[Thomas Seton + += > 32. E. 3.] 
William Shareſhull — — „ 
Henry Greene - WE 38. E. 3. 
John Knyvet <« - - IK 
John Cavendiſh - * „ Tal. E 3. 
Robert Treſilian — — „ 5. R. 2. 
Walter Clopton =» "AT - 19. R. 2. 
William Gaſcoigne - - Mich. 6. H. 4. 
William Hankford =» — Eaſt. 3. H. 5. 
William Cheyney - - 2. H. 6. 

John June - - - 17. H. 6, 
John Forteſcue - - Mich. 39. H. 6. 
John Markham - - Trin. 1. E. 4. 


Thomas Billinge - - Trin. 12, and Hil. 19. E. 4. 


William Huſſey, who — — 


. 10. H. 7. 
goes F pg who died M, E . 
ohn F itzjames, who died . 
J 30. H. 4 | { | = Hil. 17. H. 7. 
Edmund Mountague + Hil. 30. H. 8. 
Rich. Liſter, before Chief 
Baron of the Exchequer, D 


Roger Cholmeley, before 
Chief Baron of the Ex-| — [21. Mar. 6. E. 6.] 
chequer, 

Thomas Bromeley 3 Mich. 1. Q. Mar. 


William Portman 8 — Q. Mar. 
Edward Saunders - - - Q. Mar, 
Robert Catlyne "FI - Hi, 1. Q. Eliz, 
Chriſtopher Wray = — Mich. 16. Q. Eliz. 
Sir John Popham, Knt. „2 "I mt. 36. 5. Elke. 
Thomas Fleming - — Trin. 5. James 


Edward Coke = — Mich. 11. James 
| Henry 


CHIEF JUSTICES OF B. R. 


Henry Mountague - - - 14. Jamey 
James Ley 8 - - . Hil. 18. James 
Sir Ralph Crew, Ent. - - 22. James 
Sir Nicholas Hide, Knt. + — Mich. 2. Car. 
Thomas Richardſon - 8 7. Car, 
Sir John Brampſton, Knt = - Eaft. 17. Car. 
Sir Robert Heath, Kant. - Mich. 19. Car. 
Sir Robert Foſter, Knt. — . 12. Car. 2. 
Sir Robert Hyde, Knt. - - 15. Car. 2. 
Sir Joha Kelynge, Knt. — — 17. Car. 2. 
Sir Mathew Hale, Knt. - Trin. 23. Car. 2. 


Sir Richard Raynsford, Knt. — Eaſt. 28. Car, 2. 
Sir William Scroggs, Knt. „ Tin. 3 Cit. 2. 


Sir Francis Pemberton, nt. Eaſt. 33. Car. 2. 
Sir Edmund Saunders, Ent, — Hil. 34. Car. 2. 
Sir George Jeffreys, Knt. - Mich. 35. Car. 2. 
Sir Edward Herbert, Knt. - - 1. Jam. 2. 
Sir Robert Wright, Ent. - Eaſt. 3. Jam. 2. 
Sir John Holt, Ent. 2 12 17. April, 1689. 
Sir Thomas Parker, Knt. - 13. Mar. 1709. 
Sir John Pratt. Knt. - - 19. May, 1718. 
Sir Robert Raymond, Eat. Song | 
afterwards La Raymond C 7 * Fed. 171 
Philip Lord Hardwicke - - Nov. 1733. 
Sir William Lee, Ent. — - 8. June, 1737. 
Sir Dudley Ryder, Knt. - - 2. May, 1754- 
Wm. Ld. Mansfield, 2 8. N 6 
wards Earl of Mansfield, 3 


Lloyd Lord Kenyon - - 9. June, 1788. 


THE 


The Names of the CHIET JusTICns of C. B. 
from the Year of our Lord 1399, viz. the laſt 


Year of the Reign of Kix RIcHARD 2. to the 


PRESENT TIME. 


ILLIAM THIRNINGE — Mich. 1. H. 4. 


s Richard Norton — Trin. 1. H. 5. 
William Babington — — Eaſt. 1. H. 6. 
*John Juyn - - 5 14. H. 6. 
John Cotteſmore — - Hl. 17. H. 6. 
Richard Newton - - Mich. 18. H. 6. 
John Priſot — — Hil. 27. H. 6. 
Robert Danby - - Trin. 1. E. 4. 
Thomas Brian, Knt. - — Ii. E. 4. 
Thomas Woode = - Mich. 16. H. 7. 
Thomas Frowicke, Ent. - 18. H. 7. 
Robert Rede, Knt. — Hil. 22. H. 7. 
John Erneley, Knt. - 10. H. 8. 
Robert Brudnell, Knt. — - Eaſt. 12. H. 8. 
Robert Norwiche, Knt. - 23. H. 8. 
John Baldwin, Ent. — — 27. H. 8. 
Edward Mountague, Knt. Mich. 37. H. 8. 
Richard Morgan, Knt. — - i. Qu. Mary. 
Robert Brooke, Knt. - 1. and 2. P. and M. 


Mich. 5. and 6. P. and M. and 


iind Mill cones. 
James Dyer, Ent. — _ Hil. 1. Qu. Elia. 
Edmund Anderſon, Knt. Faſt. 24. Qu. Eliz. 
Francis Gawdy, Knt. - - Mich. 3. Jac. 
Edward Coke, Knt. — Trin. 4. Jac. 
Henry Hobart, Knt. and Bart. - Mich. 11. Jac. 
Thomas Richardſon, Knt. Þ += - 2. Car. 
Robert Heath, Knt. - - 7. Car. 
John Finch, Knut. - - 10. Car. 
Edward Littleton, Knt. - Hil. 15. Car. 
John Banks, Kant. - - 16. Car. 


* He was firſt Chief Baron of the Exchequer, M. +. H. 6, which 


ſee in the Bench, Rot. 592. and afterwards, viz. 18, H. 6., he 


was Chief Juſtice of England. 
ä James 


| 
| 
| 


| 
| 


CHIEF JUSTICES OF NR. 


Orlando Bridgeman, K nt. - Mich. 12. Car. 2. 
John Vaughan, Ent. _ - - Trin. 20. Car. 2. 
Francis North, K nt. - Hil. 26. Car. 2. 
Francis Pemberton, Ent. - - 34. Car. 2. 
Thomas Jones, Knt. — — Mich. 35. Car. 2. 
Henry Bedingfield. Knut. — Eaſt. 2. Jac. 2. 
Edward Herbert, Knt. Fs == 7 
Henry Pollexfen, Kat, - - 6. May, 1689. 
George Treby, Knt. - - 30. April, 1692. 
Thomas Trevor, Knt. after- 5 

wards Lord Trevor 0 I 5· July, 1701. 
Peter King, Knt. after- 

wards Lavd King | eG Hh: 08: 17M, 
Robert Eyre, Ent. « 22 June, 1926 
Thomas Reeve, Eſq. - 21. Jan. 1735. 
John Willes, Knt. - = 23. Jan. 1736. 
Charles Pratt, Knt. after- f : 

wards Lord Camden F i HI. 2762. 
J. E. Wilmot, Knt. - - 1766. 
William de Grey, Knt. 3 26. Jan. 1771. 
Alex. Ld. Loughborough = — June, 1780. 


James Eyre, knt. - Feb, 1793. 


THE 


N E W 


T AB LE 


O F 


PRINCIPAL MATTERS 


CONTAINED IN THESE 


ES Sara 


A, 


ABATEMENT. 


Na formedon for a rent-charge, if the 

tenant plead joint- tenancy in parcel of 
the land the writ ſhall abate for the 
whole, 31. pl. 216 


Joint-tenancy of parcel ſhall not abate 


the whole writ, though the demand 
was of an entire thing, but for the reſi- 
due it ſhall ſtand ; /ecus of non-tenure 
of parcel, 291. pl. 67 


A guare impedit ſhall abate if plaintiff be 
made a knight, and he ſhall not have 
Journeys accounts, 55. pl. 7 


Replevin ſhall not abate for the death of 
one of the defendants puts darrein con- 
tinuance, 176. pl. 24 


By the death of one of the plaintiffs in 
quare impedit the writ abates, 2579. pl. 8. 


He in reverſion being received on default 
of the tenant for life obtains a verdict 
at the aſſizes, after which ard before 
judgment the tenant for life dies, whe— 
ther the wiit abates, 268. pl. 17 


Se Ai TAINT. 


AB RID GME NT. 


In aſſize the plaint may be abridged of 
that part demanded of which the jurors 
have not had the view, 61. pl. 33 


Where the plaint is of rent it cannot be 
abridged, 65. pl. 5 


In aſſiſe againſt ſeveral, where one died 
ading the writ, whether plaintiff may 
abridge his plaint after verdict of that 
part of which the deceaſed was te- 
nant, 88. pl. 106 


Plaintiff in waſte may abridge the waſte 

aſſi gned, not falſitying the writ ; but if 
in waſte in domibus et bejcis he abridge 
all the waſte iz dnl, the writ thall 


abate, 272. pl. 33 


ACCESSARY. 

The principal under 5. H. 4. c. 4. being 
diſcharged by a general pardon, ex- 
cepting ſuch as are in the Tower, 
whciher the accefiary being in the 
Tower ſhall be diſcharged, 88. pl. 105 


Whether there can be an acceſſary to a 
new felony, 88. pl. 105 


The principal, on a nonſuit in appeal, but 
who makes default on the indictment 
at the ſuit of the king, is not legitimo 
modo acquictatus, ſo that the acs 


[a] ceſlary 


THE WNEW TABSLY. 


eeſſary ſhall have proceſs for his da- 
mages, 120. pl. 0 
Upon a nonſuit in appeal againſt princi- 
pal and acceffary, defendant being 
afterwards indicted and acquitted, and 
damages aſſeſſed each time, the acceſ- 
ſary ſhall have his proceſs upon the laſt 
only, 120. pl. 106 


In appeal of death againſt . H. of M. 
as principal and F. as cceſſary, F. 
may plead nul tie] W. H. in rerum 
natur ã on the day of the writ purchaſe d. 
And though there was a K. H. if he 
were not of M. or if he died be- 
fere the writ purchaſed, it is a good 


plea, 349- pl. 14 
ce CLERGY, APPEAL- 


ACCORD. 


See SATISFACTION. 


ACCOUNT. 


Account does not lie without privity 
againſt one as bailiff, 277. pl. 59 
He who never was in poſſeſſion of the land 
nor ever took the profits cannot have 
account againſt the pernor, 277. pl. 59 


See PLEADINGS. 


ACQUITTANCE. 


Sce BonD. 


ACT OF GOD. 


Under a covenant by leſſee to repair and 
ſuſtain the banks of a river, under a pe. 
nalty, he is not liable if damage happen 
by ſudden inundation, but is bound to 
repair in convenient time, 38. pl. 10 


ACTION ON THE CASE, 


— See NUISANCE, 


ADDITION. 


In appeal of murder, the writ to anſwer 
A. B. alia: dict. A. C. brother and heir 
is bad; the addition ſhould be to the 
name, not to the alias dictus, 50. pl. g 


A writ brought by or againſt R. H. and 
Lady A. P. his wife is bad, ſhe muſt 
only be called 4. his wife, 79. pl. 51 

& 202 a. pl. 69 

Clerk is ſufficient addition for a prieſt 
or miniſter offending againſt 1. El. 

„ 203. pl. 72 

A late biſhop certified recuſant under 


5. N. c. 1, by the addition of Doctor 


T* 


%y 


and in holy orders, is good, 234. pl, 1; 


ADJOURNMENT. 


The ſtatute 1. Mar, ſt. 2.c. 7. by equity 
extends to caſes where part only of a 
Term 1s adjourned, 186, pl. 68 


Adjournments of Terms, 2235, & 226 


Where the aſſizes are Ajourned, non-· venue 
of the juſtices at the day puts the parol 
without day; but a re- attachment, and 
re- ſummons, and hab. corp. jurat. 
teſted on that day may be awarded 
to the next aſſizes, 226. pl. 38 


ADMINISTRATION, 


See EXECUTOR. 


ADVOWSON. 


Sce CHURCH, GRANT. 


AGREEMENT. 


Sce DAMAGES. 


AID PRAYER. 


ED as ew + 


The committee of the body and lands | 
of a lunatic ſhall not have aid of 
the King in treſpaſs brought againk | 


him, 
In aid prayer, of the King, an office 


25. pl. 164 


finding a title which is 1mpoſlible 
on the face of it, the othe? party | 


ſhall have a procedendo without being 


driven to his petition or monſtrans de | 


droit, 


101. pl. 75. 


In treſpaſs againſt a foreſter by patent for 
life of a walk in the king's foreſt of 


which the /ocus in quo was parcel, he 


prayed aid : whether the plaintiff may 


counterplead zient compris, guerre : but 


by conſent aid was granted, 258. pl. 15 


ALIEN. 


An alien living in France may bring a2 


perſonal action in our courts in time of 


peace; ſecus in time of war, 2. pl. $. 


An alien friend may be indicted for high 
treaſon againſt the duty of his allegi- 
ance, and ſhall not have a jury de me- 


144. pl. 59 
If A. enfeoff an alien and another to his 
uſe, upon office found the crown ſha!l 


dittate, 


have the alien's moiety to its own | 


uſe, and the other uſe is gone for 

ever, 283. pl. 31 

A Scotchman is not an alien, 304. pl. 51 
See BASTA RD, JURORS., 


AMENDMENT: 


a 


* 
1 


» We rere 


e 
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AMENDMENT. 


The plaintiff in a writ of entry ſur diſſei- 


in the nature of aſſiſe, having de- 
clared on a ſeiſin in fee, it was amended 
to a ſeifin in freehold, which well ſup- 
ports his eſtate-tail, 100. pl. 72 


A miſtake of the recoveree's chriſtian 
namein the warrant of attorney to ſuf- 


fer a common recovery is amendable , 


after error brought, 105. pl. 16 


The omiffion of a warrant of attorney may 
be amended by entry on the roll after 
error brought, but the attornies ſhall 
forfeit each 1ol. by ſtat. 18. El. c. 14. 
though the iſſue be on aul tiel record, 
ſo not to be tried by a jury, for it is ſtill 
an iſſue, 180. pl. 48 

The record of ai, prius may be amended 
by the original record, 260. pl. 24 


If the jury on a writ of enquiry aſſeſs more 
damages than demanded, and judgment 
be entered for all, whether it may be 

_ amended, 258. pl. 16 


The entry of the king's filver was mil- 
taken in the year; this ſeems amend- 
able, though many years after, 270. 

note (a), 


do the plea-roll in C. B. manifeſtly miſ- 
taken in the year was amended, 270. 
note (a). 


Sce ERROR, JUDGMENT, Sur ERSED EAS. 


ANCIENT DEMESNE. 


A fine levied at common law of lands in 
ancient demeſne of the nature of gavel- 
kind does not alter the courſe of inhe- 
ritance, 72. pl. 4 

If tenant ſued in ancient demeſne in 
nature of a writ of right put himſelf 
upon the grand aſſiſe, the record 
ſhall not be removed but he ſhall 
have a jury in the nature of the grand 
aſſiſe, 111. pl. 47 


Writ of falſe judgment from ancient de- 


meſne under your ſeal and the ſeal of 
f ur lawful men &c. omitting er aliud 
breve in the concluſion, 164. pl. 58 


In falſe judgment on a writ of right in 
ancient demeſne non n informatus 
being pleaded, the Court reveried the 
judgment for theſe errors: 1. That 
in the ſtile of the Court no mention is 
made before what Judpes, 2. No 
ofticer is named in the award or return 
of the ſummons: 3. No day prefixed 
to the tenant in the igmmons, but 


ad proximam Curiam : 4. Tenant with« 
in age made attorney: 5. No war- 
rant of attorney entered for plaintiff : 
6. No names of ſummoners returned: 
7. Tenant within age and in by de- 
ſcent ouſted of age: 8. That the 
court below refuſed to receive a 
demurrer, 262. pl. 32 


In falſe judgment on a writ of right cloſe, 
the writto the ſheriff was, that he record 
the plaint which is in the ſame court, 
and bad, for the plaint is determined 
by the judgment, 268. pl. 16 


If in ancient demeſne a writ of right 
cloſe in nature of formedon be brought, 
a fine levied there 1s a bar by the cuſ- 


tom,. 373. pl. 13 
But whether the ſtatute de Donis deſtroyed 
that cuſtom, gu. ibid, 


And if the judgment be reverſed in C. B. 

that court ſhall only adjudge, that the 

45 orgy be reſtored to his action 

elow, ibid. 
See VouckkEx. 


ANNUITY. 


Attainder and impriſonment of the grantee 
of an annuity pro con/ilis impendendo 
(charged on lands), ſo that the grantor 
could not go to him for advice, is rot 

a good bar to an avowry for ar- 
rears, . £ 


Adviſing the grantor's adverſary, without 
requeſt to adviſe the grantor himſelf, 
will not deſtroy an annuity pro conſilio 


impenſo et impendendo, 369. pl. 53 
Annuity pro conſilio imtenſo may be aſ- 
ſigned, 65. pl. 1 


It cannot be entailed, as not within the 
ſtatute de Donis, though it may be 
granted in fee, 140. pl. 39 


Whether an annuity for life out of a ma- 
nor granted fro confiico impenſo et 
impendenda by a biſhop, conlirmed by 
the dean and chapter, be void againſt 
his ſucceſſors, and whether debt or an- 
nuity hes againſt the executors for 
arrears accrued in the hiic-time of the 
biſhop, 370. pl. 62 

Annuity does not lie by the heir to reco- 
ver a penalty furfteited for neglecting 
to find a monk to ſerve the plaintiff's 
chapel every holiday, purſuant to the 
grant of the detendant, but debt only 

lies, 24. pl. 149 

In annuity the plaintiff counting on a ſei- 
ſin in his demeſne as of freehold 

ſa 2] has 
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has elected to have it as a rent- 
charge, 221, pl. 18 


ce Dr BT, Errcrrov, Schr Facias. 


APPEAL. 


Where poiſoning was ma le treaſon, and 
afterwards a general pardon paſſed, no 
appeal of murder lies, co. pl. 4 


Of three brothers, if the ſecond be mur- 
dered, and the eldeſt die within the 
year, not having brought any appeal, 
whether the youngeſt may have it, 

69. pl. 31 

Juſtices of aſſize hold plea of appeal of 
robbery by the commiſſion of gaol de- 
livery, and of murder by 3. H. 7. 


e. 1. 99. pl. 62 


In appeal of death the defendant may join 
iſſue by battel, and ſo where two are 
appealed, one may, though the other 
plead to the country, 120. pl. 10 


Where defendant in appeal is acquitted, 
the juſtices of vi prizs have pos / er to 
enquire of the damages, and whether 
the plaintiff be ſufficient, and if not 
who are his abettors, 120. pl. 10 


Defendant in appeal having tendered his 
battel, and being diſcharged by de- 
murrer in law, ſhall yet be arraigned 
at the ſuit of the King, 120. pl. 10 


Principal and acceſſary being convicted 
on an indictment of murder, and tne 


acceſſary pardoned, whether appeal 


lies againſt him for the ſame murder, 
no principal being named in the ap- 
peal, or alive, 133. pl. 4 
Coverture of the feme after the murder 
of her former huſband bars her ap- 


peal, 296. pl. 20 
See CouxTy, ParDon, VISITOR. 
APPORTION MEN. 
Sce RENT. 
APPURTENANT. 
Land cannot ſtridly be appurtenant to a 


meſſuage, but ſuch word may be con- 
ſtrued to paſs the land by the intention 


of the parties, 130. pl. 69 
ARRE ST. 


See EXECUTION: 


ARREST OF JUDGMENT. 


Three were jointly and ſeverally bound: 


„ debt again two, on oyer the 


TABLE. 


condition, but not the bond, was ſet 
out in hc wverba ; on non eff factum 
plaintiff had a verdict, and the Coùrt 
would not arreſt the judgment, as the 
entry on the roll did not ſhew that 


there were three obligees, 310. pl. 80 


ASSETS. 
Whether lands given in fee to the uſe of 
the heirs of the body of the donor be 
aſſets by deſcent in fee ſimple in the 


hands of his fon and heir after the fa. 
tute of Uſes; 111. pl. 46 


Land devifed by A. to his wife till his fon 
ſhould be of age, then to him in fee, 
reſerving a third to the wife for life 
and if the ſon died within age, to the 
wite for life, remainder over if the ſon 
left no iſſue, is aſſets in the hands of the 
heir, the wife dying after he came 


of age, 124. pl. 38 


48 818 E. 


In aſſiſe, the jurors may give poſſeſſion 
of their own knowledge without a 
view, 61. pl. 33 

In aſſiſe for tithes, the writ ſhall be 4+ 
libero tenemento, and the demandaht 
ſhall make a ſpecial plaint and title 
therein, 83. pl. 78 


Aſſiſe lies of tithes in the hands of the 


pernor without naming the terre: te- 
nant, 84. pl. 81 


Plaint of a certain portion of tithes is good 
and ſufficiently certain, 84. Pl. 83 


Aſſiſe of tithes in demęſue is good, 8 p. pl. 89 


In aſſiſe for a portion of tithes, demand- 
ant preſcribes in the prior of S. this 
is not a double title, 85. pl. go 


In aſſiſe for tithes come to the King's 
hands by the ſuppreſſion of an abbey, 
It is ſufficient to count that he it Jei/ed 


in bis demeſne as of fee, without adding 


in right of his crown, 80. pl. 94 


Dean and chapter bringing afliſe for 
tithes need not mention the dean by 
name, 86. pl. 96 

In aſſiſe for tithes, plaint that King 
Henry 8. gave them by the name of thoje 
tithes arilng out of the de me fue lands of 
the Archbiſhop of Y. and lately in the 
tenure of I. it is not neceſſary to aver, 
that the lands put in view were the 
demeſne lands of the Archbiſhop in the 
tenure of T. 87. pl. 99 
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A termor cannot plead affi/a non, but 
ſhould juſtify under his leate, conclud- 
ing that ſo he is in /zz; zort, or plead 
no tenant of the freehold named in the 
aſſiſe, if the fact warrant it, 207. pl. 13 


The preſident of Magdalen College, Ox- 
ford, deprived by the viſitor may have 
aſſiſe at common law, 209. pl. 20 


In aſſiſe of the office of filazer, no diſſeiſor 
named &c. is a good plea, 114. pl. 63 


In aſſiſe, the tenant may plead a lcaſe for 
years by a ſtranger, and fo eins /ans 
tort, without giving eolour tothe plain- 
tiff, 246. pl. 71 

None but tenant to the freehold can plead 
in bar, 207. pl. 13. 246. pl. 71 


In aſſiſe for three tenements againſt four, 
of three of them each claims one, and 
the fourth claims tenancy of the whole 

fans ceo, the plaintiff is driven to elect 
his tenant at his peril, 244. pl. 59 

In aſſiſe, if outlawry be pleaded in diſ- 
ability and defendan: fail of the record, 
he ſhall be held a diſſeiſor without 
taking the aſſiſe, 187. pl. 8 

Aſiſe muſt be brought in the county 
where the land lies, and being tried in 
a foreign county, though by aſlent of 
parties, is error, 284. pl. 32 

If leſſee for years be ouſted, the leſſor 
may have aſſiſe, but no damages, or 
he may enter within a year, and if 
ouſted again, ſhall have aſliſe, and da- 


mages, 355. pl. 35 
Aſſiſe may be adjourned into a foreign 
county to plead, 375. pl. 19 


And when afterwards taken in the proper 
county no re-ſummons of the recogni- 
tors is neceſfary, 375. pl. 19 


Le ABRIDGMENT, Ju Ros, NUISANCE, 
VERDICT. 


ASSUMPSIT. 


Sce MASTER AND SERVANT, 


ATTAINDER., 


A man taving two ſons, the eldeſt is 
aitainted and digs wynout iſſue in the 
life-tine of his father, the youngeſt 
ſhall inherit his land; but if the eldeſt 
had left iſſue, the land would have 
elcheated, 48. pl. 16 


Tenant in tail makes a leaſe, and then is 


attainted during the life of the iſſue, 


whether the King having the reverlion 
may avoid it, 107. pl. 26 


The Archbiſhop of C. having franchiſe of 
tne chattels of felons ar /e within his 
manor commits trealon ; afternards 
the King grants all the chattels of 
felons dc je in the kingdom to A. B. 
and then the archbiſhop is attainted ; 
whether 4. B. ſhall have a leafe for- 
feited by a ſubſequent ſuicide within 
the manor, 107. pl. 28 


Tenant for life, remainder in tail to his 
{on and his wife that ſhall be, after the 
ſon's marriage levied a fine to the 
Ring with warranty ; after attainder 
ot the ſoa, who had iſſue, the King 
granted the eſtate to a ſlranger, and 
afterwards reſtored the wife; Whether 
the iflue ſhall inherit after her death, 
Whether ſhe has a right to the whole 
or to a moiety only, and Whether ſhe 
may enter on tte patentee without ſuit 
to the king, 122. pl. 21 


Lands veſted in the King by an act of 
attainder may be granted by him be- 
fore office found, notwithſtanding ſtar. 
18. H. 6. e. . 145. pl. 66 


A. hath cauſe of petition to the King for 
lands; his brother B. hath iſſue a ſon, 
and is executed for treaſon ; A. dies 
without iflue, and B 's ſon is reſtored 
by parliament in blood only as to his 
father, but with leave to ſue ſor lands 
of collateral anceftors as if there had 
been no attainder, provided that it ex- 
tend not to land in the King's hands by 
attainder, he may have a petition of 
right for thoſe lands as his uncle 
might, 274- pl. 40 
Sce CONFIRMATION, FORFEITURE, 


ATTAINT, 

In attaint, plaintiff cannot give any other 
evidence than was given on ibe former 
trial, though defendant may; and the 
jury mult find accordingly, it the evi— 
dence y.ven to the firit jury be ſuffici- 
ently ſtrong to ſupport their verdict, 
though they knew that verdict to be 
talle, 53. pl. 15. 129 pl. 06. 212. 
pl. 34 

But it defendnot give freſh evidence, the 
plaintiff may aniwer and diſprove it, 

212. pl. 34 


Attaint upon 23. H. 8. c. 3. ſhall not 
anate upon the death ot the original 
defendant, 129. pl. 05 


In attaint, the jury may give a ſpecial 


| verdict, "373-0, 15 
ſa 3] Attaint 
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Attaint will lie againſt the executor of the 
perion who recovered bv the fail ver- 
dict, by the equity of 23. H 8. c. 3. 

201. pl. 65 

Altbou h the original writ or ſuit con- 
tained many puts, yet the atteint 
Nall mention only the point on which 
the zalſe oath was given, 141. pl. 45 


In attaint by the plaintiff in aſſiſe, da- 
mages were afl-{{:d for the t:me ſince 
the aſſiſe, nd judgment to recover ſei- 
fin per viſum juratorum, 235. pl. 23 


In attaint in C. B. af:er oyer of the origi- 
nal record and iſſue joined it is re- 
moved by error into B. R. ſtill the 
court of C. B. may proceed in the 
attaint, 284. pl. 35 


In eject ione frmæ and no evidence of da- 
mages given, the jury find the damages 
laid, which are exceſſive, attaint does 
not lie, 369. pl. 55 

Sze BAIL, CONUSANCE OF PLEAS. 


ATTORNEY. 


See WARRANT OF ATTORNEY. 


ATTORNMENT. 


A letter from the tenant to the grantee 
of the land who had requeſted him to 
attorn, ſaying, „ am glad of ſo good 
an heir as your ladyſhip,” is a valid 
attornment, 298. pl. 27 


An office finds H. the youngeſt ſon of B. 
co-heir with others, this will not give 
him right as heir, nor will ſuing out 
livery with them, holding courts, and 
receiving rents by the hands of their 
common bailiff give him any poſſeſ- 
ſion by tort on which a releate and 
grant without livery may enure ; and 
after ſuch releaſe, continuance of the 
tenants to pay the rents to the ſame 
bailiff without notice of the grant, is no 
attornment to him, 302. pl. 43 


B. a termcr underlets to A. who lets to 
C. -A. having granted all his intereſt to 
B. C. refuſes to atiorn, or pay any 
rent, 307. pl. 70 

See FINE, LEASE. | 


AUDITA QUERELA. 


The fecffee of the conuſor of a ſtatutes 
merchant may have audita guerela 
againſt the conuſee taking out execu— 
tion where the mayor before whom it 
was acknowledged 1s ſuppoſed not to 
have authority to take it, 35. pl. 27 


An acquittance in theſe words, “ Re. 
© ci ved lol. in part payment of a more 
« ſum wherein dejeniint Was con- 
& demned by a ju \gment given by juſtices 
% at nift prius,”” is not a good releaſe 

to teund an audita que ela, ſhould 

plaint.tf ſue out execution for the 
whole; for it is not true, judgment 


being always given zn banc, 50. pl. 6 


In audita guerela the plaintiff ſhall not 
have cults or damages, though aſſeſſed 
by the jury, but he may releaſe them, 

. 194. pl. 32 

Where defendant 1s in execution at the 

ſuit of an executor, if the will be an- 
nulled in the ſpiritual court, whether 
an audita querela will lie, 203. pl. 75 

On an exigent after judgment, the de- 
fendant cannot appear gratis and plead 
a releaſe from all executions, but muſt 
bring audita querela ; ſecus before judg- 
ment, 285. pl. 41 

The conuſor of a ſtatute enfeofied A. B. 

and C. ſeverally of his lands; execu- 
tion is ſued againſt A. alone; in audita 
querela to have B. contributory, he 
cannot plead to the cire facias, that C. 
has been likewiſe omitted, but muſt ſue 
his audita querela, 332. pl. 23 


Audita guerela upon a ſtatute merchant 
ſhall be directed to the juſtices of C. B. 
but on a ſtatute-ſtaple it ſhall be to the 
chance!lor, 332. pl. 24 


In audita guerela on a defeaſance to a 
ſtatute for performance of covenants 
in an indenture, the declaration ſhouid 
{et out the covenants, and ſhew per- 
formance ſpecially, 297. pl. 25 


Se INFANT, JOINDER IN ACTION. 


AWARD. 
A, and B. ſubmit dilapidations and all 


actions &c. ita quod the ſame award be 
delivered &c.; the award made recites 
the arbitrator elected between A. in 
the name and for the behalf of C. and 
B. and orders only that B. ſhall repair, 
but refuſes to decide on any other 
action; this 1s good as far as relates to 
proper parties; but as the ſubmiſſion 
was conditional, and the award not of 
all the matters ſubmitted, it is void for 
the whole, 216. pl. 57 
Two and two ſubmit to abide an award, 
ia quod it be delivered to the parties, 
or to one of them. Delivery to any 
one of either party, and by parol only, 
is ſufficient, 218. pl. 5 
| Submiſſion 
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Submiſſion to arbitration of all property 
and intereſt in K. and ſuits concerving 
the ſame, ita quod Sc. an award only of 
brakes in K. is bad: 1it, Becaule the 
ſubmiſſion being conditional, the award 
muſt take in every thing ſubmitted: 
2d, The property is not awarded, but 
only a profit out of the land: 3d, Al- 
though they intended to award the 
place itſelf they have not named it, 
and then no averment in the pleading 
may declare the intent, 242. pl. 51 


Submiſſion, % guod it be yielded at or 
before the 23d, count, that the arbitra- 
tor by his award delibera:.“ before the 
23d, did award &c. is ill, for it ſhould 
be averred expreſsly that he yielded it, 
and that inthe disjunctive words of the 
condition az or before and not before 


only, 243. pl. 50 


B. 


The defendant muſt appear to ſave his 


bail below, notwithſtanding a /uper/e- 


deas, 25. pl. 157 
A man convicted of felony is not bail- 
able, 179. pl. 42 
The writ of mainprize lies to C B. for a 
priſoner in execution in the Fleet ſuing 
an attaint, as well as to B. R.; and 
the recognizance is taken both to the 
king and the party, 193. pl. 29 


So is the recognizance of one in execution 
for the penalties of a gui tam intorma- 
tion in B. R. who ſues attaint in C. B. 
and is in the copulative, to render the 
body and ſatisfy the debt, 364. pl. 30 


BAILMEN T. 


If a man bail money to another to the 
vic of a third, to be delirered on the 
diy of marriage, he may counter- 
mand it at any time before delivery 


over, 49. pl. 7 
BARGAIN AND SALE. 


Bargain and ſale for a valuable conſide- 
ration to . habendrm to the uſe of the 
bargainor jor life, remainder i the vie 
of A. in tail, remainder to the right 
heirs of the bargainor; the haben is 


void, and A. ſhall have the land in 
fee, 155. pl. 20 
The time for inrollment of deeds of bar- 
gain and ſale under 27, H. 8 c. 16. 
is excluſive of the day of the date, and 
any inftant of the laſt day of ſix lu- 
nar months ſhall be iaid infra /ex 
menſes, 218. pl. 5 


If it is not inconſiſtent with the deed of 
bargain and ſale, another conſideration 
may be averred which is not m the 


deed, 147. pl. 73 


BARON AND FEME. 


In cafe of a divorce, the wife ſhall have 
back any goods given by her father in 
marriage with her that are undiſ- 
poied of, 13. pl. 61 

A woman being poſſeſſed of a leaſe as 
e xecutrix of ner nuſband marries 3. 
who ſubmits the intereſt and title to 
arbitration, and a moiety only is 
awarded to her, whether ns binds the. 
wife, 183. pl. 57 

An intereſt which a feme has as a term (as 
a copy hold uil her ton ſhall be of age), 
veſts in the huſband by her death, if 
there be no cuſtom to the contrary; 

Jecus where her intereſt is as guardian 
ur preciein amy only, 251. pl. 90. 

The wife is barred by a fine with pro- 
clamations levied of her lands by the 
huſband alone, if ſhe ſuffer ive years to 
paſs after his deatn without action or 


entry, 72. pl. 3 


Where baron and feme are joint pur— 
chaſers in tail, remainder to the eme 
in fee, after his death ihe may avoid a 
fine levies of the laud by him alone in 
his life-time 102. pl. 48 

A teoffment by A. before the marriage of 
his ivn to the ule of the intended wife 
for lite, though not exvrciled to be for 
her jointure, yet is fo Within 27. H. 8. 
e. 10. 228. pl. 46 

The wife buys ſilks for apparel, the 
huiband pays for the making up, but 
refuſes to pay lor the ſilk, Unis is not 
ſuticient ailent to charge him for 
them, 234. pl. 17 

Baron outlawed and feme waived ; ſhe 
comes in ward, and brings a Charter of 
pardon, ihe ſhall be diicharged of 
the impriſonment, but her pardon 
cannot be allowed without her nut- 
band, 27 1. pl. 27 
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A. and his wife ſeiſed to them and the 
heirs of 4 in London, luffer a recovery 
there according to the cuſtom, to the 
uſe of the recoverors till thev make a 
lerſe, ard atterwards that they thall 
ſtand ſeiſed to the uſe of A. and his 
wife and the heirs ot the wife; this is 
a good leaſe when executed, and ſhall 
bird the wife after the death of her 
huſband, 290. pl. 61 


Rept being cve to a woman ſhe marries, 
the huſband gives an acquittance for 
rent due at a later day, this is a bar for 
all the arrears, 271. pl. 26 


The ſecond huſband with the wife levies 
a fine in fee of her firſt jointure, whether 
after his death ſhe may enter agaivit 
her fine, 2362. pl. 16 


If huſband and wife jointly purchaſe by 
exchange of the wife's land to them in 
tail, remainder to the wiſe in fee; a 
fine levied by her of this land after his 
death, is not void under 11. H. 

c. 20. as a conveyance of his inherit- 
ance, 162. note (a). 


$:e FoRMEDON, JoINDER IN ACTION, 
VOUCHER, WALES, 


BASTARD. 


A baſtard born of Engliſh parents be- 
yond ſea, but under the dominions of 
the crown, is a liege ſubject of Eng- 

land, | 224. pl. 28 

A baſtard is not a child within the mean- 
ing of 32. H. 8. c. 1. $.4.—297. pl. 23. 
313. pl. 93. 345+ pl. 4- 

Se CONSIDERATION, JOINTENANT\. 


BON D. 


A bond is not goods, or chattels, within 
$1. H. 8. e. 7. 5. pl. 2 


A bond if ſealed is good, though it want 
the formal words, /ealed with my ſeal, 
or in witneſs whereof, 19. pl. 113 

In a bond by three, wwe bind ourſelves 
et utrumque nofirum makes a ſeveral 
bond, | 19. pl. 114 

Whether the bond required by Ve. 1. 
c. 20. does not extend to all parks, 
and Whether it muſt be made to the 
King or the plaintiff, 238. pl. 34 

If a bond be made to a dean to pay to the 

Said dean and bis ſucceſſors, Whether, 


upon his death, his ſucceſſors or execu- 
tors ſhall have debt upon it, 48. pl. 15 


If the obligee of a bond by his own a& 
occaiion the forfeiture, it cancels the 
bond, 30. pl. 20g 


Tf tenant in tail bound before 32. H. 8. 
c. 28. not to m ke over his eſtate for a 
longer term thaa his own life, after 
the ſtature make a leaſe under it, the 
bond is forfeited, but the leale is 
good, 48. pl. 5 

Where a man binds himſelf by a wrong 
name, the action ſhould be againſt him 
as named in the bond, alia, aidus his 
right name, 279. pl. q 


To an action on a bond, it is no plea that 
it was delivered in the name of an ac- 
quittance to the detendant, and ſo 
non eft factum; re- delivery is no ac- 
quittance, 51. pl. 12 


B. gives a bond to 4. conditioned to re- 
leaſe one from A. to him, as the counſel 
of A. ſhould adviſe ; he adviſed a re- 
leaſe of all demands againſt J. and one 
VV. a ftranger; this is unreaſonable, and 
B. is not bound to execute it, 218. pl. 3 


The condition of a bond being, that f 
F. S. prove not the ſuggeſtion of a bill 
*© by the utas of St. Hilary, then if he 
« or his executors pay 20l. Sc.“ that 
FJ. S. died before the utas, is a good 
plea in bar, 262. pl. 30 


A bond is bona notabilia in the dioceſe 
where it is at the time of the death 
of the obligee, 305. pl. 58 

Bond by one in execution given to the 
under-marſhall of the king's bench 
priſon to ſave him harmleſs from 
eſcapes, is within 23. H. 6. c. 9. and 
void, 323. pl. 32 

Bond to A. and B. in 200l. to pay them, 
s. tool. to A. and 1ool. to B.—If 
A. die, whether B. ſhall take the 
whole, pl. 20 


The eating of the ſeal by mice after iſſue 
Joined, and before trial, does not va- 
cate the bond, ſo as io ſupport a plea of 
non eſt fadtum, if the jury find that at 
the time of plca pleaded it was defend- 
ant's deed, 59. pl. 12 


The ſheriff on an attachment took a bond 
that defendant ſhould appear in the 
ſtar-chamber, and then and there ſhould 
anſwer ; and holden good within the 
ſtatute, 304. pl. 29 


Bond with double condition, in an action 
tor the non-performance of one, if the 
verdict 
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verdict be for the defendant it is a bar 
to the whole bond, 371. pl. 6 
Fee EVIDENCE, SATISFACTION. 


BURGLARY. 
See INDICTMENT. 


BYE-LAWS. 


A bye-law (by the homage of a manor 
under a cuſtom to make bye- laws) that 
no tenant put his cattle into the com- 
mon until the farmer of the rectory 
ring a bell, is good ; and if it order a 
forfeiture for a breach, for which the 
lord ball diftrain, without laying whoſe 
cattle, it ſhall be intended the cattle of 
the offender, 321. pl. 23. 


It is not neceſſary that a breach of the 
bye-laws ſhould be preſented by the 


homage, 322. pl. 23 


C. 
CERTIFICATE. 


See CERTIORARI, CHURCH, MARRIAGE. 


CERTIORARI. 


Whether if a certiorari be directed to 
two clerks of the parliament to certify 
the tenor of an act, one alone may cer- 
tify, 93. pl. 23 

A certiorari: to remove an inquiſition 
taken in the late king's reign, calling it 
a record of an inquiſition taken &c. 
in curia naſtrã, is bad, 206. pl. 12 


A certicrari to juſlices of peace is a ſuper- 
ſedeas for ever, 244+ pl. 63 


CESSAVIT. 


Whether tenant in ce/av:t ſhall be aver- 
red pernor of the profits, 26. pl. 166 


CHANTRIES. 


See SUPERSTITIOUS USES, 


CHESTER. 


The writ of error to reverſe a fine in 
Chefter is not ſued out there, but from 
the chancery at / efminfler, returnzble 
in B. R. and directed to the Chief 
eilt of Chkeſicr, and not to the Cham- 


erlain, 320. pl. 19. 345. pl. 6 


The court of Cbeſſer may examine the 
errors upon this writ ; but the party 
aggrieved may have a fecond. writ 
returnable at once with the proceſſes 
and records into B. R. which court 
ſhall examine bazh judgments, 320. 

pl-19. 345. pl. 6 

The court of Chefter may reform errors 
in the record or proceſs in the abſence 
of the defendant, and award reſtitution 
or a /cire facias againſt him if they 


pleaſe, 345- pl.6 
But that court cannot examine errors in 
fact, | 345 pl. 6 


If they affirm the firſt judgment, all may 
be removed into B. R. and if found 
erroneous, they ſhall forfeit one hun- 
dred pounds, 345. pl. 6 


There muſt be time given for three 
county courts between the e and 
return of the writ, 345. pl. 6 


Want of entry of the king's filver on the 
roll at Cheſter is not error; an indorſe- 
ment of it on the writ of covenant is 


ſufficient, 320. pl. 19 
Nor is want of entry of the note of the fine 
error, 320. pl. 19 


Nor, that the concord, though taken out 
of court, was not aſſigned with the hand 
of the Chief Juſtice there, as is uſual in 
C. B. 320. pl. 19 


c HOSE IN ACTION. 


The king 's grantee of a choſe in ation may 
ſue upon it in his own name, 30. pl. 208 


Sce ANNuITY, CHURCH. 


CHURCH. 


The church being void, the patron grants 
the next preſentation when firſt and 
next it ſhall become void, the grantee 
ſhall not have the immediate preſenta- 
tion, but the next enſuing, 26. pl. 165 


A church being void, the preſent term 
ſhall not paſs under a grant of the next 
avoidance, 129. pl. 66 


If the incumbent be promoted to a bi- 
ſhop-ick, the king may not preſent to 
the void church, 228. pl. 48 


A preſent avoidance of a church is a che 
in action, and cannot be granted 
by a ſubject, though it may by the 
crown, 283. pl. 28 

If the king have two titles, as patron of 
the fee aud by lapſe, when the church 
is void, his grant of the advowſon, 

| without 
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without expreſs mention of the imme- 


diate preſentation, does not paſs that 
avoidance, 347. pl. 11 


The King during the vacancy of an ad- 
vowſon appendant to his manor, ex 
certd ſcientid grants the manor and all 
the advowſons appertaining; the im- 
mediate preſentation does not paſs 
thereby, 300. pl. 36 


Whether when the patron grants the next 
ad vowſon to one, and afterwards grants 
the next ad vowſon to another, the 
ſecond grant is void, 25 pl. 29 


'The grant of the next avoidance, be- 
tween the ſtatute of Diſſolutions and 
the ſurrendering of the abbey in con- 
ſequence of it, 15 void, for the ſaving 
of that act does not extend to future 
titles, 231. pl. 1 


Grant of the next avoidance to three 
jointly and ſeverally, one of the three 
grantees preſents another of them, the 
biſhop may refuſe him, but it he induct 
it is good, 304. pl. 54 


By a leaſe of all bereditaments fituate, 


lying, and being in T. the advowſon of 


the vicarage of 7. paſſes, 323. pl. 30 


The King grants ex certa /cientid a rectory, 
and all hereditaments parcel of, be- 
long ing, or appertaining thereto, in as 
ample manner &c. the ad vou ſou of the 
rectory paſſes, 350. pl. 21 


In certifying plenarty, except where the 
King claims, the biſhop need nut ſay 
that the clerk was inducted, for againſt 
the ſubject the church is full by ad- 
miſſion and inſtitution, 217. pl. 62 


Whether after lapſe to the king, inſtitu- 
tion and induction by the metropolitan 
of the patron's preſentee, can prejudice 
the King, or is the King bound to admit 


him, | 77. pl. $6 
The biſhop after collating by lapſe and 
be fore induction may retuſe to ad- 
mit the patron's preſentee, 277. pl. 56 


The King during the vacancy of the ſee 
preſents A. to a prebend, but bejore 
inſtitution tepeals lis preſentation, yet 
the dean and chapter inſtall him, and 
the King ratifies it: on the deather A. 
though the ice be fall, the King may 
preizat again, tor his confirmation was 
void, 292. pl. 79, 80 he may reveal 
beiore induction, 327, ph.4 

I tough the preſentee be a mere layman, 
Ii, if indacted, there mull be atfentence 


of nullity before any other preſentation 
can be made, 292. pl. 1 


If the King's preſentee after inſtitution 
die beſore induction, Whether the King 
may preſent de novo, 347. pl. 11 


If the patcatee of the King of an advow. 
ſon, where the patent was void and the 
advowſon did nor paſs, preſent twice, 
and his clerk is inducted, he has gained 
poſſeſſion by this uſurpation even 
apainſt the King, and at the next 
avoidance, if diſturbed, may maintain 
aſſiſc of darrein preſentment, 350. pl. 21 


Pending a guare impedit againſt the Queen 
ſhe preſents again on reſignation, and 
her clerk is in for fix months, yet if 
the plaintiff have judgment in the 
action he ſhall be removed, 364. pl. 28 


Whether a vicarage be void by a certifi- 
cate of the biſhop ſtating the obſtinate 
refuſal of the incumbent to pay tenths 
and firſt-fruits, 116. pl. 69 


The Archbiſhop of Canterbury grants a 
diſpenſation to one to hold in commen- 
dam for three years, notwithſtanding he 
ſhould be created biſhop. This is good 
without inrolment in any court, accord- 
ing to 25. H. 8. c. 21. but only in the 
regiſtry of the archbiſhop; and the 
church is void by his reſignation within 
the three years, 233. pl. 12 


When a parion having one benefice of 81, 
annual value, though charged at 6l. 
only in the King's books, is inducted 
into a ſecond benefice, it vacates the 
former, 237. pl. 29 


A prebenCary gives, grants, readers, and 
confirms to the King tetam ſuam pre- 
bendam de C. et terras et poſjefſiones et 
omnem auttoritatem Oc. dictæ prebendæ 
ſpectantem Cc. cui omnia jura c. 
ut decet, jubjicio et ſubmitto. I his 18 a 
good reſignation to the King, as ſu- 


preme head of the church, who may 


accept it, as well as the immediate or- 
di'nary, 294. pl. 4 
The lands and poſſeſſions of a prebend 
are anncxcd by ſtatute to the deancry, 
but not the prebend itſelf; Whether the 
dean taking another prebend in the 
ſame cathedral] may be deprived as 
having two promcticns; and Whe— 
ther the deanery is thereby vacated 
i/jo facto, or Only vuidable by ſen- 
tence, 273. pl. 35 


If one having two bencfices by diſpenſa- 


tion obtain a third, the firſt is void, and 
the 
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the profits of the third forfeited, but 
the ſecond remains, 327. pl. 5 


The Archbifbop of C. 's chaplain got a 
diſpenſation to hold a trialty confirmed 
by the King with a on ate, he had 
one benefice before, and now took two 
others, the firſt is void by 21. H. 8. 
C. 13. 352. pl. 25 

Jf a man having one benefice accepts 
another, and is inducted therein, but 
does not read the Articles, the firſt 15 


not void, for the ſecond is as if it were 
not taken, 


Where a church becomes void by the 
taking of a ſecond benefice, the or- 
dinary is not bound to give notice 
thereof to the patron, before lapſe can 


incur, 237. pi. 29. 255. pl. 5 
Nor where void for refuſing to pay 
tenths, 237. pl. 29 


If a layman who has been inducted has 
been deprived by fentence, the ordina- 
ry muſt give notice before lapſe can 
incur, 293. pl. 3 


The King needs not give notice of avoid- 
ance by reſignation, 294. pl. 6. Vet 
ſee contra, 347. pl. 12. 


But the biſhop muſt ; and ſo where- ever 
he is party or privy to the cauſe of the 
avoidance, | 293. pl. 3 


Where the king repeals his preſentation, 
whether he is bound to give notice of it 
to the ordinary, 292. pl. 70. 327. pl. 6 


Notice of the biſhop's refuſal for illitera- 
ture affixed to the church-doors is 
not ſufficient, unleſs the patron reſide 
in another county, and cannot readily 


be found, 327. pl. 7 


If the incumbent be deprived for not 
ſubſcribing the Articles, the ordinary 
muſt give perſonal notice to the patron, a 
notification publicly read in the church, 
and athxed to the doors there, is not 
lufticient, 346. pl. 7 


And in the intimation of {uck deprivation 
he ſhould be named late incum- 
bent, and ſhewn to be ſuch perſon as is 
bound to ſubſcribe within the fla- 


tute, 340. pl. 7 


If the ordinary do not give the patron 
notice of deprivation for not reading 
the Articles, though he by other means 


know it, no lapſe ſhall incur, 309. pl. 54 


377. pl. 31 


The king granting to his leſſee of a rec- 
tory an exoneration from all penſions, 
&c. ſhould find the curate ; and fo 
muſt a common parſon who makes a leaſe 
of his parſonage without ſuch clauſe of 
exoneration, c8. pl. 8 


Whether the king or metropolitan ſhall 
have the preſentation, upon the depri- 
vation of a biſhop, to a church devolved 
to him by lapſe, 87. pl. 103 


By the union of two churches in A. they 
are {o made one, that the patron may 
bring quare impedit by the name of 
the church in A. without diſtinction of 
the one or the other, 259. pl. 19 


If an advowſon appendant and another in 
groſs be united, it will be appendant 
tor one turn, and in groſs for the 
other, 259. pl. 19 


The deanery of Wells is a ſpiritual and 


not a temporal promotion, 273. pl. 35 


A deanery is a ſpiritual corporation 
within 31. H.8.c.13- 280. pl. 12 


If a church be void by death, and the 
ordinary refuſe the preſentee of the 
patron for illiterature, lapſe is to be 
reckoned from the day ot the death, 
and not of the notice; cus if void by 
reſignation or deprivation, 327. pl. 7 

If the Archbiſhop of Y. refuſe the pre- 
ſentee for illiterature, which may be 
traverſed, it ſhall be tried by the Arch- 
biſhop of C. and the writ de admittendo 
(it found for the patron) ſhall be di- 
rected to him, 327. pl. 7. 


The Queen preſents one whom the biſhop 
refuſes, and pending a ſuit for his ad- 
miſſion, another, by fraud in deceit of 
the Queen, procures a preſentation for 
himſelf, in which there is no mention 
or her revoking the firlt preſ-ntation, 
this is no revocation of it, 339. pl. 47 


If a benefice avoid by acceptance of ano- 
ther, no ſubſequent diſpenſation under 
28. H. 8. c 16. can reſtore without a 
new preſcutation, 347. pl. 11 

See JOINTENANT, KING. 


CINQUE-PORTS. 


Sce ERROR. 


CLERGY. 


An acceſſary in horſe- ſtealing admitted to 
his clergy, 99. pl. 59 
Though a non egit ut clericus be recorded 


of a convict, yet if after reſpite he be 
| brought 
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brought up again, and do then read, 
he ſhall have hisclergy ; but the gaoler 
ſhall be puniſhed for ſufferiog him to 
be inftructed, 205. pl. 6 


COIN. 


If a receiver do not pay over to the cof- 
ferer on the day on which he ought, 
and the coin be debaſed afterwards 
but before he pays, who ſhall bear the 
lols, 83. pl. 73 


If he offer and the cofferer refuſe, who 
ſhall bear it, 83. pl. 73 


If a receiver having money in his hands 
refuſe to pay when requeſted, who ſhall 
bear it, 83. pl. 73 


See TEN DER. 


COLLEGE. 


The college of Grey/tocke having a maſter, 
but preſentable, fix prieſts with ſtipends, 
and though always called a college, 
having no common ſeal, is not a college 
within 1. E. 6. c. 14. 81. pl. 04 


King Ed. 1. having granted advowſons to 
the Biſhop of St. David to appropri- 
ate to his ſaid church of Sr. D. or an- 
nex prebends to it, the biſhop, with 
conſent of the King, erects a college in 
L. one of the advowſons, and appro- 
priates others for prebends annexed to 
this new erection, and they continue ſo 
till the time of Ed. 6. This founda- 
tion, though not purſuing the ori- 
ginal grant, is a college within 1. E. 6. 
c. 14. 267. pl. 12 

See VISIT OR. 


COMMON. 


If one who has land in one vill have 
common with the tenants of an adjoin- 
ing vill in a field lying between them, 
he muſt make title pur cauſe de wvici- 
vage, and not as appendant, 47. pl. 13 


W here there is common pur cauje de vi- 
cinage between two, and one incloſes, 
though the other's common 1s not 
gone he cannot put his cattle into that 
land, but they may elcape thither of 
themſelves, 316. pl. 4 


Sce EXTINGUISHMENT, MAN OCR. 


COND FFION: 
Whether a proviſo in a leaſe, that if the 
Jeilee be diſpoſed to alien the leſſor 


mould have the fiſt offer, paying as 


much for it as another would, be a con. 
dition, or only a covenant, 13. pl. 65 


The words in a leaſe, an it ſhall not be 


lawful for the Irfſee to alien without 
licenſe of the lij/ſor, make a condi- 
tion, but the reſtraint continues onl 
during the lives of the leſſee and lei- 
ſor, 5. pl. 8 


* And the lefſee ſpall continually dwell up- 
on c. under pain of forfeiture,” is a 
condition, and if broken the leſſor may 
re- enter, 79. pl. 46 


Deviſe to A. paying ſuch ſums as he ſhall 
pleaſe, is conditional, and ſomething 
muſt be paid, 74. pl. 16 


Leaſe of lands in B. by the Archbiſhop of 
Z. rendering rent there; provitio, that 
during any vacancy of the ſee the rent 
ſhould be paid to the chapter 27 in jure 
ſuo. This proviſo is not a condition, 
nor can the rent be paid to the chapter, 
who have not the reverfion : and in jure 
Juo is contrary to the King's rig ht to the 
temporalties ede wacante, 222. pl. 20 


A. B. tenant for life ſurrenders land to 
the King in reverſion zo the intent that 
he, his heirs, &c. ſhall give him others 
in recompenle ; the King aliens them 
and gives others in recompenſe, from 
which A. B. being evicted by a prior 
title, enters upon the alienee ; ad- 
Judged that this is no condition, and 
that there ought to be a requeſt made 
to the King, for there is yet time for 
the King to perform, 138. pl. 29 


Leaſe without impeachment of waſte 
with a condition for re- entry in caſe 
of waſte, Whether this is repug- 
nant, 47. pl. 11 

Bargain and ſale of lands, provided that 
it ſhull be lawful for the bargainor to 
retain them for twenty years without 
interruption, Whether this be a condi- 
tion, 319. pl. 12 

Recognizance conditioned to deliver the 
keys of a houſe and quiet poſſe ſſion to 4, 
the keys are delivered, the houſe empty, 
and the doors locked, but within an 
hour after another perſon enters by a 
key he had long kept, this ſeems not a 
good performance, 219. pl. 


A. bargaias and ſells a manor with an 
ad vowſon appendant to B. in fee, 
Labendum to ihe uſe of B. and his heirs 
according to an indenture; and it was 
covenanted to ſuffer a recovery to the 
vics of the indenture, rendering rent ta 

4. 
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A. and his heirs; and for further ſe- 
curity, that A. and B. ſhould levy a 
tine /ar grant to B. with render of the 
rent to A. proviſo that B. ſhould grant 
by deed the advowon to A. for life, with 
further covenant that all future eſtates 
ſhould be to thoſe uſes ; the recovery 
was ſuffered, and a fine levied which 
variedefrom the covenant ; but hulden, 
iſt, That the prowi/o here was a good 
condition: 2d, Thar the fine, notwith- 
ſtanding the variance, did not extinguiſh 
the condition: zd, That unleſs haſtened 


by requeſt B. had his whole life to 


make his grant in, but by his death 
without making it the condition is bro- 


ken, 311. pl. 83 


Condition to make a leaſe before Mi- 
chaeimas for thirty-one years if A. will 
conſent, if not, for twenty-one years, 
the leaſe for twenty-one mutt be 
made before Michaelmas, if A. withhold 
his conſent, 347. pl. 10 


A. in conſideration cf a marriage between 
his ſon and the ſiſter of B. covenants to 
convey land to the fon before Eafter 
at the coſts or: the fon, and B. cove- 
nants, that if 4. do, then he will make a 

eneral releaſe, Though A. was ready, 
and his ſon did not tender the coſts, he 
muſt make the conveyance before B. 
needs releaſe, 371. pl. 1 


Of a condition in a leaſe not to alien to 
A. alienation to B. who aliens to A. is 
no breach, 45. pl. 1 


Leaſe for years, with a clauſe of re-entry 
if leſſee during his life ſhould alien his 
term without afjent ; Whether a deviſe 
without aſſent be a forfeiture, 45. pl. 3 


If a leaſe be made, proviſo that zhe /e/ee, 
his executors and aſſigns, do not alien, 
without licenſe, to any except his wife or 
child, the wite or child may not alien 
without licenſe, without breach of the 
condition, 152. pl. 7. 


A. grants a manor to B. in tail, on condi- 
tion that he or any of his iſſue ſhall not 
alien or do any act guo minus it may 
revert immediately on failure of iſiue: 
B. marries, this is no breach, or it 
would be repugnant to the eftate 


granted, 342. pl. 55 
Nor is his grant of a copy bold 0 C. 
according to the cuſtom a breach; tor 
though, perhaps, an expreſs condit on 
not to grant a copy hold would reſtrain, 


yet a general condition like this ſhall 


not be taken to comprehend private 
cultoms, 342. pl. 55 


Nor attainder of treaſon ; for the crown 
only takes during the lives of the iſſues, 
and on failure of iſſue it ſhall revert 
immediately, 344. pl. 59 


Commiſſion of treaſon without attainder 
is no breach of a condition not to alien; 
but attainder is an indirect alienation, 
and a breach of it. 344. pl. 59 


A. makes a feoffment conditioned to re- 
infeoff him and his wife in tail, remain- 
der to T. my ſon, remainder to S. my 
daughter ; the feoffees re- infeoff ia 
thoſe very worde, tne heir may not 
enter as for a breach, 45. pl. 4 


The grantee of a reverſion of every com- 
mon perſod may enter for conditions 
broken by the ſtat. 32. H. 8. c. 34. 
And ſo may the patentees of a reverſion 
of Ed. 6. and of all other heirs of 


Hen. 8. 130. pl. 6g 


Deviſe of lands to A. in fee, conditioned 
to pay col. and if he fail of payment, 
to B. and his heirs, with the like con- 
dition ; the geviſor dies; A. does not 
pay the debt; B. dies; the money is 
demanded of the executors, who refuſe; 
Whether B.'s heir may enter to perform 
the condition, 128. pl. 59 


On a deviſe of land by a ceſay gue uſe 
to his wife ita guod ſhe ſhovtd not 
waſle, remainder after her death to 
the younger fon in tail, Who ſhall enter 
for the condition broken ? And Whe- 
ther by ſuch entry the remainder be 
defeated, 117. pl. 74 


If land be deviſed by A. to his wife for 
lite, on condition that ſhe ſhall educate 
B. their eldeſt ſon, remainder after her 
deceaie to the ſecond ſon in tail, B, 
when of age may enter for a breach 
of the condition, and hold for her 
life, 126. pl. 57 


The barg ainee of the whole reverſion is a 


grantee to take advantage under 
32. H. 8. c. 34. of a condition broke. 
But the bargainee ot parcel only is 
not, 308. pl. 75 
Leaſe on condition not to alien the pr + 
miſes, or any pact, withcut the aſſent 
of the leſſor, he licenies the alienation 
of part, ſtill he may re-emer if the 
leſſce alien the whole, 334 pl. 32 
A. deviſes land to B. on condition to pay 


his wife a rent thereout, aid gives her 
a diſtreſs 
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a diſtreſs if after demand it is in ar- 
rear : the heir may enter if not paid 
without demand, but the wife muſt de- 
mand before ſhe can diſtrain, 348. pl. 13 


The condition of a bond being, that if the 
wife of the obligee die before the Feaſt 
of St. John rhe Baptiſt, without iſſue of 
her body her living, then &c. the words 
then living refer to the time of the 
Feaſt, and not to her death, 14. pl. 72 


The condition of a bond reciting a ſale 
of lands, and that the ob'igor ſhall 
ewarrant A. if he jhould enjoy it peace- 
ably to him and his heirs, the words 
warrant the ſaid A. without ſaying 
what, ſhall be intended of the lands to 
ſold, 42. pl. 9 

And if A. peaceably enjoy during his life, 
that is ſufficient performance, the war- 
ranty only extending to titles 22 2/2 
at the time of making it, ibid. 


Where in a leaſe by indenture it was agreed 


that auy one to whom intereſt in the 

remiſes ſhould come (not being wite 
or child of the leſſee) ſhould find ſuch 
ſurety &c. on pain of forfeiture, the 
widow of the leſſee's fon having 
found ſuch ſurety her ſecond huſband 
aſſigned to a ſtranger, Whether he is 
- bound to find freſh ſurety, gr. pl. 1 5 


If the reverſion of a leaſe for years be 
ſevered in any part, the entire condi- 
tion reſerved upon the leaſe ſhall not 
be deſtroyed it the ſeverance be by 
deſcent, eviction, or act of the law; 
ſecus it by act of the party, 309. pl. 75 


See CONVEYANCE, REMAINDER, TEN- 
DER, WASTE. 


CONFIRMATION, 


Whether a feoffment made by a biſhop, . 


confirmed by a dean (who was elected 
in the room of one attainted of treaſon 
by parliament) and by the chapter, 
binds the ſucceeding biſhop after the 
attainder reverſed, he never having 
been deprived by ſentence, 123. pl. 37 


Confirmation of an eſtate muit be ſhewn 
to be by deed, 229 pl. 51 


Confirmation even of the King cannot 
make that good which was merely 


void, 263. pl. 37 


ee DEPUTY, LEASE, 


CONSIDERATION, 


The ſervant of 4. is arrefted, B. bailg 
him, and afterwards for this friendſhi 
A promiſes to fave him harmleſs this 
is no good conſideration for the aſſump. 
it; ſecus had A. requeſted and the bail. 
ing been after the promiſe, 272. pl. 31 


A. in conſideration that B. has married 
his daughter at his requeſt, promiſes 
to pay him 20l. this is a good conſide- 
ration, 272. pl. 32 


That ceftuy que w/e is the heir ex parte 
paternã is ſufficient conſideration to 
ſtand ſeiſed to his uſe of land ſo de. 
ſcending, 308. pl. 72 

Confideration of natural affection will not 
raiſe an uſe to a baſtard, 374. pl. 17 


Sce BARGAIN AND SALE, JURORS, 


CONVEYANCE, 


If A. levy a fine of land in capite to the 
uſe of himſeif and wife for lite, remain- 
der to H. their ſon in tail, remainder 
to himſelf and wife in fee, Whether 
after ner death his ſon by a former 
wife ſhall have the third part by 
32. H. 8. c. 1. or ſhall H. have the 
whole, 113. pl. 54 


Tenant by knight ſervice aſſured twe 
parts of his land to his wife before mar- 
riage, and having ſold the moiety of 
the remaining third part died, his heir 
within age, Whether the lord may take 
any of the two parts to ſppply his full 
third, 142. pl. 49 


A. being ſeiſed in fee of land in right of 
his wife, joined with her in a bargain 
and ſale of it by indenture for thirty 
years in confideration of 7ol. remain- 
der to themſelves for life, remainder to 
B. their ſon and C. his wife in tail, 
and ſuffered a recovery /for further 
aſſurance, And it was alſo found 
dehors the indenture, that the ſaid aſſu- 
rance was as well in confideration of 
the marriage of B. and C. as of the 
ſaid 7ol. and that A. and his wife died; 
then B. died leaving iſſue, and aſter- 
wards C. with a ſecond huſband levied 
a fine came ceo with warranty to a 
ſtranger, the iſſue after the term and 
within the five years may enter under 
11. H. 7. c. 20. this being a gift by 
an ance lor of the huſband within that 


ſtatute, 146. pl. 68 
A. 
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A. in conſideration of his daughter's 


marriage, covenants to ſtand ſeiſed to 
his own uſe for life, and at his death 
that ſhe and her huſband ſhall have the 
land in tail, and that all perſons ſhould 
ſand ſeiſed to thoſe uſes; and alſo for 
farther aſſurance. After the marriage 
he bar gains and ſells with fine and reco- 
very to one, with full notice of the co- 
venants and uſe, this 1s of no force, 
but on the death of A. the daughter 
and her huſband may enter, 235. pl. 20 


Conveyance by the king's tenant in chief, 
in confideration of natural afiet:on, 
to collateral relations, is not within 
32. H. 8. c. 1. as conveyance to chil- 
dren's children 1s, 286. pl. 46 

Nor is conveyance to a baſtard within that 
ſtacute, 297. pl. 23. 345: Pl. 4 

A woman ſeiſed by deſcent ex parte pa- 
rernd intending to marry B. by reco- 
very and deed grants to herſelf and . 
a fee by miſtake; ſhe may correct 
this after marriage, by a ſecond deed 
between herſelf and B. and C her heir 
ex parie paterna, B. and ſhe covenant- 
ing to ſtand ſeiſed in ſpecial tail only, 
with remainder to C. as was intended 
before, 307 pl. 71 

H. conveys by Latin deed ſenior: prero of 
his body, and afterwards levies a fine 
to the ſame uſes, which 1s done to the 
eldeſt child; /enior; ſhall now be con- 
ſtrued of either ſex, and an elder 
daughter ſhall take before a younger 
ſon, 337. pl. 36 

Before trial and after iſſue joined in M. 
12. & 13. Elix. the defendant, to de- 
fraud the plaintiff of execution, con- 
veyed his lands to friends, and took 
the profits himſelf, and this the ſheriff 
returned to the egit; but on the paſ- 
ſing of 13. El. c. 5. a pluries elegit was 
awarded, 294. pl. 8 

A man cannot reſerve to himſelf a leſs 
eſtate than he has already, unleſs he 
departs with the whole, and retakes the 
leſs by way of ule, 30g. pl. 77 

A leſs eſtate cannot precede a preater 
immediately in the ſame perſon, unleſs 
both are eſtates of inheritance, but the 
leſs may depend upon, and follow the 


greater, 310. pl. 78 
Sec oN TEN ANT, HER107T. 


CONUSANCE OF PLEAS. 
Though the P:/Þop of Ely be a party, his 
bailiff of the ile may claim conu- 
ſance, 150 pl. 26 
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23. Hen. 8. c. 3. ouſts the conuſance of 
the city of Norwich in attaints, being 
paſſed after their charter, though that 
was afterwards confirmed generally by 
King Ed. 6. 202. pl. 70 


COPVYVHOL D. 


P. purchaſes a copybold for lives of the 
lord, who makes a leaſe of the freehold 
of the ſoil to 4. rendering rent, and 
afterwards levies a fine of the manor to 
B. who accepts rent from A. Whether 
B. 's copyhold is gone, 30. pl. 207 


A. ſurrenders copyhold to the intent that 
the lord ſhall grant it to him for life, 
remainder over, and dies before exe- 
cution thereof had, a grant of the re- 
mainder afterwards by the lord, is 
good, 251. pl. ge 

A. covenants to aſſure all his copybold 
lands, and afterwards ſurrenders divers 
parcels by names and abuctals, the 
ſurrender, is enrolled accordingly with 
the addition of per nomen of all his 
copyhold lands there, yet ne more 
ſhall paſs than were named in the ſur- 
render, 251. pl. gz 


A woman copyholder for life marries ; 
the reverſion, after the death, ſurrender, 
or forfeiture of the wife, is granted to 
A. B. and C. ſucceſſively according to 
the cuſtom ; the huſband ſurrenders to 
A. who is admitted and dies; B. dies; 
C. has no right, as the wife may claim 
after her huiband's death, till which 
time the lord may retain it as occu- 
pant. But if they releaſe all her inte- 
reſt to C. the lord is bound to receive 
him. 264. pl. 38 

A copybolder dies leaving two daughters 
by different venters, who enter ; the 
eldeit dies before admittance, yet her 
poſſeſſion was ſufficient to entitle her 
collateral heir, 291. pl. 69 


So poſſeſſion by guardian,to whom cuſtody 
is committed by the lord during mino- 
rity, if the infant die before admit- 
tance, will entitle his heir, 292. pl. 6g 


Copyholders ideots are not within the 
{urvey of the court of wards, but of the 
manor courts only, 302. pl. 46 


See ByE-LAwWs, MANOR. 


CORPORATION, 


If the king grant land 74 the good men of I. 
without an babenaum “ to them their 

*« het:£ and ſucceſſors,” rendering arent, 
they become a corporation perpetual to 
this 
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this fingle intent; but they are only 
. tenants at will; and if the king re- 
leaſe the rent, it is a diſſolution 7/6 
facto, too. pl. 70 
Whether a corporation may enter on the 
leſlec without attorney warranted un- 
der their common ſeal, 102. pl. 83 


See SURRENDER, VARIANCE. 


COSTS. 


Pending a writ of error on a nonſvit in 
C. B. defendant mav ſue for the coſts 
recovered in the original action, and he 
ſhall have them though the judgment be 
reverſed, 32. pl. 5 

In an action upon the ſtat. 2. H. 4. c. 11. 
the plaintiff is entitled to double 
coſts, 159. pl. 38 

No coſts ſhall be had on ſtat. 1. & 2. P. 
& M. c. 12. although the jury ail-ts 
them, 177. pl. 33 


In a writ of entry in the 2%, upon a diſ- 


ſeiſin made to the demandant himielf, 
he ſhall recover coſts and damages; 
fecus if the diſſeiſin were made to his 


anceſtor, 3570. pl. 61 
See AUDITA QUERELA, QUARE IMPEDIT, 
REPLEVIN, 
C.OUNF'Y. 


Appeal of robbery againſt acceſſaries 
abetting in one county a felony com- 
mitted in another, muſt be laid in the 
county where they did abet, 38. pl. 50 


In appeal of murder, where the blow is 
given in one county, and the death in 
another, the jury muſt come from the 
body of both counties, and the trial be 
in B. R. 46. pl. 8 


In treſpaſs, defendant plead> a fiſhery in 
one county, and preſcribes to draw his 
nets on plaintiff's ſoil in another, this 
ſhall be tried by a viſne of both coun- 
ties, 268. pl. 14 


In debt on bond in London, iſſue on the 
poſſeſſion of lands in Bedford ſhall be 
tried in that county, 270. pl. 25 


Raviſhment of ward muſt be brought in 
the county where the wrong Was com- 
mitted 3 though it tie ward be carried 
into another, Ve. 2. gives a writ 
to that ſheriif ro have the budy in 
court, 289. pl. 58 


See DisTRESS, T RED ASS, VLEADICT, 


COUNTY PAEAT ENS; 


Sce CuksTkR, CONUSANCE OF PLEAS. 
% 


COUR T. S. 


An action will not lie in the piepowdets 
court on a contract made at a preced - 
ing fair, 132. pl. 80 

If a ſtatute create a new offence, and give 
a penalty to be recovered in any of the 
king's courts of record, it is confined 
to thoſe at eſminſter; but if no court 
be mentioned it may be ſued for any- 
where, 236. pl. 24 

See MAN OR, PERJURY, SATISFACTION, 

STRIKING IN COURTS, USAGE, 


COVENANTS. 


Leſſee by indenture covenants, that ifhe, 
his executors or aſſigns alien, the leſſor 
may enter, and makes his wife executrix 
and dies, alienation by her ſecond huf- 
band is a breach of the covenant, 6, pl. r 


A covenant to levy a fine to A. does not 
change the eſtate till the fine be levied ; 
otherwiſe if the covenant had been that 
A. ſhould have the eſtate, gb. pl. 40 


A covenant that the leſſor ſhall pay quit- 
rents during the term does not extend 
to his executors, 114. pl. 60 


Of a covenant to infeoff at Eaſter, free 
from all former incumbrances (leaſes, 
&c. excepted), a leaſe made after- 
wards, but before the feoffment, is no 


breach, 139. pl. 34 
If one covenant to do an act, he alone can 
perform it, 191. pl. 20 


Leaſe for life by indenture, proviſo that 
if the leſſee ſhould die within fixty 
years his executor ſhall have ſo many 
years as ſhall be behind at his death, 
this proviſo is but a covenant and not 
a leaſe, 150. pl. 83 


After dower recovered againſt a termor, 
he leaſes over, and covenants that he 
has done no act to impeach, but that 
the aſſignee might quietly enjoy with- 
out let of him or of any other perſon ; 
the words but that have relation to the 
covenant, that he had done no act, and 
extends it only to ads done by him- 
ſelf, 240. pl. 43 

A. is bound to ſuff: r his leſſee to enjoy, 
.and that without interruption of him- 
{-'f or any other. A copyholder en- 
tering by eigne title is no breach, 
unlels A. actual y procured the diſturb- 
ance, 255. pl. 4 

Tenant for life makes a leaſe for years by 
the words grant and demiſe, rendering 

rent 


- on, . * pl ? 2 


rent by indenture, and dies within the 
term, the remainder-man enters on the 
termor, holden that an action will not 
he againſt the executors but upon an 
expreſs covenant, for the covenant in 
law expired with the term. 2d, That 
plaintiff in ſuch action muſt ſhew him- 
ſelf in at the time of the ouſting ex- 
reſsly, and not by implication on- 
I. 257. pl. 13 
Covenant to ſtand ſeiſed to the uſe of my 
brother is good, without expreſs words 
of conſideration, 302. pl. 45 


Bond by A. to perform covenants in an 
indenture of leaſe, one whereof was, 
that 4. ſhould pay rent until he bring 
an action againſt B. the tenant in poſ- 
ſeſſion, and ſuffer a verdict agaiuſt 
himſelf. It is not enough that 
B. quietly enjoys; there muſt be 
ſuch verdict before the rent ſhall 
ceaſe, 318. pl. 11 


Three purchaſe jointly in fee, and cove- 
nant each with the other and his heirs 
that the ſurvivor ſhall make ſuch con- 
veyance to the heirs of the others as 
they ſhall deviſe, this covenant 1s pe- 
remptory on the ſurvivor, and, though 

not annexed to the land, goes to the 
heir, who, on tender of a conveyance 
and refuſal to execute it, may imme- 
diately ſue, either in the county where 
the lands lie, or where the tender 
was made. And the time of the ori- 
ginal ſale or name of the vendor 
need not be mentioned in the deelara- 


tion, | 338. pl. 39 
The vendee of land coveriants to make 
back ſuch aſſurance as the vendor's 
counſel thall adviſe, proviſo, if he do 
not, to ſtand ſeiſed to the uſe of the 
vendor, the vendee 1s bound to propoſe 
and require the aſſurance, or the ven- 
dee may keep the land, 361. pl. g 


A. covenants that he will not do any act 
to avoid his benefice in leaſe to B. and 
that C. a leſſee of part fhall pay the 
reat to B,—he may plead performance 
of all the covenants on his part gene- 


rally, without expreſs averment that 
C. has paid the rent, 372. pl. 11 


See Aer or God, CorDITION; ExXECU- 
| TOR, LANDLORD AND TENANT. 


CURTESY OF ENGLAND. 


A man ſhall be tenant by the curteſy 
of England if the iſſue be born alive, 
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though it have never been heard. to 
crys 25. pl. 159 
But not by the curteſy of Scor/and, with> 
out its actually having been acard to 
cry, ibid. in netit 


The King's ward being married, and 
having iſſue, after ſhe attained her a 
tendered livery, but before it fully 
paſſed died, her huſband ſhall be tenant 
by the curteſy, 95. pl. 35 

Land in capite by knight ſervice de- 
ſcends to a /me covert, who dies 
without ſuing livery, her huſband 
ſha!l be tenant by the curtzſy and 
ſue it, 229. pl 49 


' Tf a man with his wife alien her land 


after iſſue, and ſhe die, the iſſue can- 
not enter during the life of the huſ- 
band, 363. pl: 26 


CUSTOM. 
See LONDON, PRESCRIPTION, WALES4 


D. 
"DAMAGES. © 
In ſlander defendant juſtified, verdict for 
plaintiff, the Court cannot mitigate the 
damages. But in mayhem may increaſe 
them, 105. pl. 15 
In an action on the firſt breach of an 
agreement to deliver ſo much aunually 
during the joint lives of the parties, 
whether the jury can aſſeſs damages 
for the whole contract, 113. pl. 55 
A judgment by non ſum informatus on 
8. H. 6. c. 9. is equal to a canviQtion, 
and the defendant ſhall forfeit tre- 
ble damages; ſo on zihil dicit in 
waſte, 214. pl. 45 


Judgment of damages by confeſſion i 
plegiis acguietandis, though it did not 
appear that plaintiff had paid the cre- 
ditor, but only that he was impriſoned 
for the debt, 257. pl. 12 


In dower, damages Chal only be where 
the huſband died ſeiſed, 284. pl. 33 


The damages aſſeſſed undet 8. El. c. 14. 
for a forged releaſe, ſhall be double of 
the penalty, not of the ſum really 


due, 304. pl. 5 


Damages and coſts ſhall be recovered on 
a writ of entry in the p on a difſeifin 
(b] made 


-— —— — — —— — — — 
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made to the demandant himſelf ; fc: 


if made to his anceſtor, 379. pl. 61 


Ser APPEAL, Asstsy. AUDITA QUERETA, 
ExnTRY, JUUVGMENTS, QUARE IMPE- 
Dir, REPLEVIN. 


DAYS, DATES, AND TIMES. 


Leaſe reſerving rent payable at two cer- 
tain feaſts, or in one month next after 
either of the ſaid feaſts, and if the rent 
ſhould be in arrear after either of the 
ſaid feaſts and days by the ſpace of 
eight weeks, that then &c. the eight 
weeks ſhall be reckoned from the 28th 
day after the feaſts, 142. pl. 50 


The legal quarter of a year conſiſts of 
ninety-one days, the half of 182, and 
the whole of 355, the law paying no 
regard to the odd hours, 345. pl. 5 


A releaſe given on 21 January ſhall not 
ſtop the taking of an inqueſt on the 
Zzd by a plea puis darrein continuance; 
for the continuance on which the 1n- 
queſt is by relation taken 1s on the 
eſſoin day the 2oth, 361. pl. 10 


See BARGAIN AND SALE, DEED, 


DEBT. 


Debt will lie againſt the adminiſtrator of 
one who gave a bill undertaking to lay 
out money in goods to be ſhipped for 
the vlainriffs, but who never executed 
the commiſſion ; though if the money 
had been employed debt would not 
lie, 20. pl. 118 


On the grant of an annuity e: , ccutin- 
gat * in arrear, diſtreſs for it, and 
for 6s. 8d. nomine pœnæ; as no grant of 
this penalty is expreſsly in the deed; 
whether debt will lie for it, 227. pl. 43 


If a rent-charge be granted for life, pro- 


viſo not to charge the perſon, ſtil! debt 
will lie for arrears by executors after 
the eſtate is determined, 227. pl. 43 


DEBTOR. 


One in the Fleet procured his indictment 
for a felony, that by confeſſing it he 
might have his clergy, and fo defraud 
his creditors, and got a hab. corp. 
cum cauſ4 into B. R. But the King 
directed the Judges there to ſurceaſe 
from proceeding to his arraignment till 
further order, 245. pl. 65 


If the King have his debtor in execution, 
no ſubject can have execution till the 
King's debt is ſatisfied, 


297. pl. 24 


Between verdict and judgment in B. R. 
defendant confeſſed a debt to the King 
in the exchequer, and was committed 
in execution ; and afterwards being 
brought into B. R. by habeas corpus 
was committed to the marſhal in exe. 
cution on both judgments. The ex- 
chequer ſends another writ to have the 
body by prerogative, Whether it muſt 
be obeyed, 407. pl. 68 

See Exkcuriov, PREROGATIVE. 


DECEIY. 


See PirrEADING, 


DEDIMUS POTESTATEM. 
See FixE. 


DEED. 
Whether delivery to the * himſelf 


as an eſcrow makes the deed abſo- 
lute, 34+ pl. 25 
A. delivers a deed to B. to deliver as his 


deed to C.— C. refuſes to receive it, B. 
leaves it, C. may ſue upon it, 167. pl. 14 


And A. cannot plead this as a ſpecial 


non i factum, for it was his deed by 
the firſt delivery, 167. pl. 14 


A. makes a bond to B. for the uſe of C- 
and putting it into C. 's hands in pre- 
ſence of B. ſays, this will ſerve, it is 2 
good delivery, 192. pl. 26 


If a man plead his deed dated 2oth Ja- 
naary, and delivered zoth, he ought 
to ſay * firſt delivered on the zoth,“ 
or it ſhall be taken a perfect deed en 
the 20th, 221. pl. 18 


If words are blotted out after execution 
by the grantee himſelf, though in 2 
place not material, it will make the 
deed void, 261. pl. 29 

A defeazance dated before but delivered 
after a recognizance is a good bar to 
it, 315. pl. 100 

If A. on the 26th make a ſtatute to B. 
and B. on the 2yth make and deliver 
a releaſe up to the making of theſe pre- 


ſents, but dates it as on the 25th, fill 
the ſtatute is releaſed ; cus had it been 


up to the day of the date, 307. pl. 67 


DEMAND. 


Condition that for default of rent paid 
a term ſhall ceaſe, it is neceſſary to 
niake a demand of the retit upon the 


land ; 
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land; focus if it be reſerved payable off 
the land, 51. pl. 18 


Leaſe of abbey lands, reſerving an an- 
cient rent to be paid at a place out of 
the land, with a clauſe of re-entry, the 
King's reverſioner need not demand 
the rent, but may enter under 32. H.8. 
c. 34, for non-payment ; à fortzori 

where the clauſe of re-entry upon ſuch 

default is, that he ſhall enter without 

Further demand, 68. pl. 23 


Upon rent reſerved by the King payable 
on demand at a place certain, on pain 
of forfeiture if not paid within one 
month, Whether a demand is neceſſary 
by a grantee of the reverſion, and 
where, 87. pl. 103 


See ConDITION, RENT. 


DEPARTURE. 


In debt on bond to make if required 
ſuch aſſurance as counſel ſhould adviſe, 
E. proteſtando no advice, ſays, that 

e was not required ; replication, ad- 
vice of a releaſe, and tender of it, 
and refuſal by the defendant to ſeal it ; 
a rejoinder that he did not refuſe is a 
departure, 31. pl. 217 


Avowry for damage fraſant under a leaſe 
from the fee ; plea that the leſſor was 
only tenant in tail, and a conveyance 
to plaintiff as heir 1n tail ; replication 
that the leſſor reſerved a rent upon the 
leaſe, which the plaintiff hath accepted 
ſince the leſſor's death, is a depar- 
cure, 


Leſſee covenants, and is bound to incloſe 
after felling wood ; to debt on the bond 
he pleads that he did not fell ; replica- 
tion of two acres felled, and no inclo- 
ſure ; rejoinder that he did incloſe, is a 
departure and jeofail, 253. pl. 101 

The plaintiff declaring that be had per- 
formed all his covenants, and in his 
replication ſhewing only that Se was 
ready, 1s a departure, 371. pl. 2 


DEPUTY: 


If a dean make a deputy by parol, and 
he in his abſence, with the chapter, 
confirm a grant of the biſhop, Whether 

it ſhall bind the ſucceſſor : guere allo, 
if it had been by the deputy of ſuch 
deputy, | 1345. pl. 65 
The dean of the college of N indſor may, 
by the ſtatutes, make a deputy with 
power in omnibus exercers officjum ſuum 


95-pl4o 


in perſonas et collegium memorat. this 

wer does not enable him to make a 
eaſe of their laad, though tne reſt of 
the college juin, and it be under their 
common ſeal ; for the word collegium 
extends only to the ſite of the college, 
not to their poſſeſſions, 233. pl. 13 


See, ESCAPE, OFFICE. 


DESCENT. 


The heir of a remainder-man expectant 
upon an eſtate- tail, though the anceſ- 
tor die before the remainder falls in, is 
in by deſcent, 136. pl. 17 

A. builds a ſhop on a waſte in the King's 
manor and pays no rent, the King 
grants the manor to B. who neither 
enters nor takes rent for the ſhop, A. 
dies in poſſeſſion, his ſon enters, this is 
no deſcent, 266. pl. 10 


&e EXTRY, HEIR. 


DEVISE. 


B. deviſes to A. his youngeſt ſon and his 
heirs for ever, and if either of his two 
ſons ſhould die withoat iſſue, that then 
it ſhould remain to his daughter in fee, 
A. dies without iſſue in the life of the 
teſtator, the daughter ſhall have her 
remainder, 122. pl. 20 


Whether a deviſe of a rent-charge, and 
that not in writing, be good, 139. pl.37 


A deviſe of lands deviſeable by cuſtom 
holden in capite by knight ſervice is 
againſt the heir for the whole.— 

Quære, As to the King's wardſhip and 
primer ſeifin, 155. pl. 2x 
Deviſe to F. and the heirs male of his 
body, and if he chance to die without 
heirs of his body remainder over, 
gives only an eſtate in ſpecial tail 
male, 171. pl. 7 
Ceftuy que uſe was not enabled by ſtar. 
R. 3. to deviſe the land, 74. pl. 14 


A deviſe of an entire manor holden by 
knight ſervice, made meſne between 
the ſtat. of Wills and the ſtat. of Ex- 

anations, is good for two parts, and 
bad for the third, 150. pl. 8g 

A wan having lands in two hamlets 
within one vill deviſes all his lands in 
the vill and in one of the hamlets by 
name—nothing in the other ſhall 


paſs, | 261. pl. 27 
Ib 2] 72 Deviſe 
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Deviſe of a mefluage by the termor with- 
out declaring any eſtate paſſes the whole 
term, 307. pl. 69 


A. enfeoffs B. in truſt to perform his 
will, and by will declares that B. ſha'l 
ſtand ſeiſed to the uſe of his daughter 

C.: this is a good deviſe of the land 
by intention, —_— C. be a baſtard, 
and though B. can by no poſſibility be 
ſeiſed to her uſe, 323. pl. 29 


A. deviſes land to B. and her heirs for 
ever, and other lands to C. and her 
heirs ; but if C. die before fixteen 
living B. her part to B. and her heirs ; 
and if B. die living C. her part to C. 
and her heirs ; but if both die having 
no iſſue, then to D.; theſe are eſtates - 


tail and not conditional fees, and B. 


and C. do not take croſs-remain- 
ders, for no implication will make 
a croſs remainder where there is a 
ſpecial limitation by the teſtator him- 
ſelf, 331. pl. 20 


C. deviſes a houle to three brothers, pro- 
vided always that the houſe be not fold, 
but go unto the next of blood that are 
males, this is an eſtate-tail to each 


ſucceſſively, 334. pl- 23 


Deviſe to one brother on condition, but 
on failure to remain to the houſe, ſhall 
be conitrued 79 the moſt worthy in blocd 
of the deviſor's family, 334. pl. 29 


A man having iſſue two daughters by di- 
vers venters, deviſes a moiety of his 
land to his wife for ſeven years, and 
that his eldeſt daughter ſhould enter 
into the other moiety onthe day of her 
marriage, and if his wife be enceinte 
with a daughter, that ſhe ſhould take 
an equal ſhare with her other ſiſter ; 
this is no deviſe of that moiety to the 
eldeſt, but only a liberty to enter and 

coccupy the land during the minority 
of the youngeſt, who ſhall take an 
equal ſhare in the whole, 342. pl. 54 


Cuy que uſe in the time of Ed, 4. 
* deviſed to his ſon and his heirs for ever, 
but if he die without iſſue, living his 
executors, that they ſhall ſell; this is 
no eſtate - tail or gift of the land it- 
ſelf, 354. pl. 33 
Deviſe of the /e--fmpl: of my etate to B. 
% and afler her deceaſe to C. her jou” 
(who was alſo her heir), gives B. an 
eſtate for life, remainder to C. for 
life, with the ultimate remainder in 


fee to B. 357- pl. +4 


A termor deviſes the occupation of his 
land to his wife for as many of the 
years as ſhe ſhall live, and after her 
death the remainder of the years un- 
expired to his ſon, and makes her ſole 
executrix,and dies ; the widow enters 
and agrees to the legacy, there being 
aſſets befides ſufficient to pay his debts. 
She cannot afterwards diſpoſe of the 
term abſolutely againſt the fon, as 
executrix, nor as deviſee, ſince ſhe can 
only havethe whole on the contingency 
of her living ſo long, 358. pl. 50 


Devile of a reverſion to A. paying there- 
fore yearly during his life 408. to B. 
gives but a life-eſtate, and the 40s. 
become payable only when the eſtate 
commences, 371. pl. 5 


A. deviſes two parts of his lands to his 
four youngelt ſons in tail, and if the 
infant in wenire /a feme be a ſon that 
he ſhall have a fifth part as coheir, but 
if all die without iſſue then to revert ; 
A. dies, afterwards a ſon is born, he 
ſhall take nothing, nor ſhall any of the 
two parts revert till all five are dead 
without iſſue, 304. pl. 50 


Deviſe of a term to A. when of age, and 
11 the mean time the occupation and 
profits to the executrix ; if ſhe alien the 
term, what remedy has A. 328. pl. 1: 


$-e CONDITION, JOINTENANT. 


DISCONTINUANCE OF ACTION. 


A we. fu. cum fproviſs was returned and 
fied ; two hours after a ve. fa. by 
the plaintiff was alſo returned and filed; 
each party then ſued out a ha. cor. 
Jur. which being returned the plain- 
tiff failed to continue the zurata ; 


yet this 1s no diſcontinuance, for the 


| continuance entered by the defendant 
ſhall ſuffice, 217. pl. 61 
There can be no diſcontinuance between 


aid prayer and the pfrocedendo, for the 
parties are without day, 256. pl 8 


DISCONTINUANCE OF ESTATE. 


Though fine or recovery bars the heirs of 
tenant in tail male it is no diſcontinu- 
ance, nor affects the reverſion, being in 
tae King, 32. pl. 4 

If after partition by deed before 31. H. 8. 


c. 1. between the alience of one copar- 


cener in tail and the other coparcener, 
that other grant her patt to the alienee 
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and die, a releaſe to him with war- 
ranty by the iſſue is not a diſconti- 
nuance, 


Whether a deviſe by tenant in tail be a 
diſcontinuance, 116. pl. 68 


Eſtates in fee to huſband and wife are not 
within 11. H. 7. c. 20. 248. pl. 78 


Tenant in tail makes a feoffment with 
letter of attorney, who ouſts the leflor's 
ſervant and makes livery, to which the 
termor agrees, /aving his term, this is 
a diſcontinuance, 363. pl. 22 


Tenant for life levies a fine come ceo to 
himſelf in fee ; afterwards the remain- 
der-man in tail joins him in a feoff- 
ment; this is a diſcontinuance of the 
eſtate-tail, 324. pl. 35 

Sec FINE. 


DISS EISIN. 


Treſpaſs in an houſe ; iſſue joined upon 
a diſſeiſin of the plaintiff ; defendant in 
evidence to prove no diſſeiſin ſhewed a 
recovery of lands, with averment that 
the houſe was built afterwards ; the 
jury were charged to find the diſſeiſin 
if they did not find the building upon 
the land, but if they did to pray the 

- advice of the court, 47. pl. 6 


Tf he whe has a leaſe to commence on a 
future day enter before the time limited 
he is a diſſeiſor &c. and his term ſhall 


never commence, 96. pl. 44 


Livery by letter of attorney of an infant 
is a diſſeiſin, 108. pl. 33 


It one execute an office by appointment 
of the Court to which another has 
right, he is a diſſeiſor, 115. pl. 64 


A diſſeiſor makes a leaſe, reſerving rent, 
the diſſeiſee re- enters, upon whom the 
leſſee enters for his term, and conti- 
nues to pay the rent to the diſſeiſor, 
both ſhall be diſſeiſors; and non-tenure 
by one is a bad plea, for they are both 
tenants, 134. pl. 11 


After making a leaſe for years the leſſor 
aſſured fis wife a jointure on the lands, 
and then aliened them; on the death of 
the huſband the wife enters, and the te- 
nant attorns to her; this is a diſ- 
ſeiſin or not at the election of the 
alienee, 178. pl. 38 


Statute 32. H. 8. c. 33. is to be under- 
ſtood as well of diſſeiſins by any other 
means as of thoſe which are effected by 
force, 219. Pl. 7 


98. pl. 584 


If the diſſeiſee enter, and the tenant of the 


- difleiſor, deſired by him ſo to do, re- 


enter, and pay the rent to the uſe -of 
his leſſor, the freehold again veſts in 
the cefluy gue v/e without expreſs agree- 
ment after the diſſeiſin, 141. pl. 47 


Sce EMBLEMENTS, TEXANT BY SUFFE« 
RANCE. 


DISTRESS. 


Ceftuy que uſe after the ſtatute of Uſes 
may diſtrain for rent upon the leſſee 
for life, under a leaſe made by the 
feoffees before the ſtatute, without at- 
tornment, 30. pl. 204 


Whether a ferry-boat may be diſtrained 
for an annual rent payable by pre- 
ſcription by the owner of a ferry, in 
conſideration of keeping the pier of a 
bridge in repair, 117. pl. 73 

Diſtreſs taken in the honour of V. in one 
county, atid driven to the caſtle of *. 
which 1s in another, and where the 
court of the honour 1s, the accedas ad 
curiam may be directed to the ſheriff of 
the latter county, and plaintiff declare 
of a taking in the firſt, 168. pl, 20 


In an action on the ſecond branch of the 
firſt ſection of 1. & 2. P. & M. ſ. 12. 
the place where the diſtreſs was taken is 
not material; though it is on the firſt 
branch, where the diltance is the of- 
fence, 237. pl. 33 


Count for diftraining beaſts of the plough 
contra formam flatuti is well enough, 
without averring that he had other goods 
ſufficient for the diſtreis, 312. pl. 86 


A. and B. having adjoining cloſes, 4, 
is to keep up the fence ; if by his de- 
fault B.'s cattle come through, A.'s 
landlord cannot diſtrain them for 
rent, 317. pl, 9 

A fine was levied after the ſtatute of 
Uſes, to the intent that the conuſor 
ſhould have a rent out of the land, 
though no clauſe of diſtreſs he may 
diſtrain for it, 302. pl. 21 

If a man bring annuity, or an action which 
does not lie, where he may diſtrain, it 
does not diſcharge the land, 344. pl. 2 


See REPLEVIN. 


DIVORCE, 

Cauſa frigiditatis is à winculo matrimonii ; 
but it both marry again and have chil- 
dren they ſhall cohabit again, for the 
church was deceived, 178. pl. 40 

[b 3] DOWER. 
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DOWER. 


The court of augmentations had no power 
to aſſign dower, 263. pl. 37 


A man having 360l. in land, in 60l. of 
which his wife was a joint purchaſor 
with him, deviſes to her the third part 
of all his lands, befides her faid join- 
ture ; ſhe waived the jointure, and de- 
manded a third part of all as the lega- 
cy, and then a third part of the reſidue 
for her dower ; the legacy was ad- 
Judged her as ſhe demanded it, and 
40l. given her by agreement for the 
whole of her dower, 61. pl. 31 


Lands by purchaſe to A. and his wife, and 
to the heirs male of their two bodies 
law fully begotten, is a bar of dower 
within the intent though out of the let- 
ter of 27. H. 8. c. 10. $.6. 97. pl. 48 


A man ſeiſed of ſocage land ig fc and of 
land in capite in tail deviſed the third 
art of all to his wife in recompenſe 

of dower, and died; ſhe enters imme- 
diately into the third part of the fee- 
fimple lands, this ſhall bar her further 
claim by 27. H. 8. c. 10. 220. pl. 12 


Fine by the huſband bars dower, unleſs 
the wife claims within five years from 
his death, 224. pl. 28 


The wife of one executed for treaſon 
ſhall not have dower of lands which he 
aliened before the treaſon, although 
they are not forfeited, 140. pl. 42 


Grant in fee by A. to himſelf and his wife 
on tl.eir marriage, may be averred for 
jointure, and ſhall bar dower by the 
equity of 27. H. 8. c. 10. 248. pl. 78 


A ceſiuy que uſe before 27. H. 8. procured 
his feoffees to execute an eſtate to him 
and his wife of part of the lands in uſe, 
and after that year died ſe:ſed of the 
reſidue: Whether taking her eſtate 
therein is a bar of the widow's dower 
without an expreſs averment that ſuch 
eſtate was for her jointure, 266. pl. 7 


A life eſtate in remainder after the death 
of the huſband, and limited on con- 


dition, is a good jointare and bar of 


dower within the intent of 27. H. 8, 
c. 10. 317. pl. 
In dower, a remitter to defeat the e. ate of 
tac huſband cannot be given in evidence 
under ve ung ue ſeiſie que dower, Lui muſt 
be ſpecially pleaded, 41. pl. 1 
Acceptuuce of rent in ſatis faction of 
dewer after judgment to recover is no 
bar to a ſcrre facias to have execution, 


unleſs the rent were aſſigned out of the 
land demanded, 


In dower, that the demandant entered in- 
to part of the land puis darrein continu- 
ance, is a good plea in dar; and if ſhe 
would reply her quarantine, ſhe muſt 
ſhew the death of her huſband and the 
continuance of the forty days, 76. pl. 32 


To a writ of dower, none may plead deti- 
nue of charters but the tenant in poſ- 
ſeſſion by deſcent as heir to the huſband 
vor is that plea good for more land than 
the charters concern ; and they ſhould 
be ſhewn in certain unleſs ſealed up vr 
in a box, 230. pl. 52 

In dower, the tenant pleading an aſſign- 
ment of rent out of the 9. muſt ſhew 
that he had ſufficient eſtate at the time 
of the aſſignment, 361. pl. 11 


Dower againſt eight, two confeſs, the reſt 
plead, judgment immediately for the 
third part of two eighths of the land; 
and on the iſſue found for the demand. 
ant, judgment for one third of the re. 
maining fix parts, 187. pl. 7 

Where in dower the heir being vouched 
pleads riens per deſcent, and the tenant 


avers aſſets by deſcent, the widow is 


entitled to judgment .immediately 
againſt the heir / &. ff non againſt the 
tenant before the trial of the iſſue. 
But whether the tenant muſt not aver 
that the aſſets by deſcent are in fee 
quere, for lands in tail ſhall not ſave 
thoſe of the tenant, © 202, pl. 71 


The tenant vouched the heir in ward to 
the Queen, of whom he praved aid: af- 
ter a procedendo, judgment was that the 
demandant recover againſt the tenant, 


and he over againſt the heir, but with 


ſtay of execution of the recovery over 


until the full age of the heir, and until 
the Queen's hands be amoved, 256.pl.7 


The ſheriff aſſigned dower by metes and 


bounds, the demandant refuſed to re- 


celve it, ſtill ſhe may enter at any time 
after, but ſhall not have an alias habere 
facias ſeiſinam, 
Sce DAMAGES, EVIDENCE, FINE, MAR« 
"RIAGE, SEISIN, VIEW, | 


E. 


ECCLESIASTICAL PERSONS. 


Before induction the prebendary cannot 
charge his church lands, 221. pl. 18 


After 


91. pl. 12. 


278. pl. 4 
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After adminiſtration committed, the ordi- 
nary can neither ſue nor be ſued for a 
debt of the inteſtate, 247. pl. 73 


No action would lie againſt the ordi- 
nary at common Jaw, but by Vg. 2. 
c. 19. 247. pl. 73 

That the ntee is a haunter of taverns 
and unlawful games which are only 
mala prohibita is no caule for the biſhop 
to refuſe to admit him, 254. pl. 2 


The Biſbop of St. D. by licenſe founds a 
college with canons ſecular, reſerving 
to himſelf officium cpcant tanguam deca- 
nus ut eft in ecclefia Menevent, and having 
aſhgned a benefice to one of the canon- 
ries tranſlates it to the deanery ; this 
tranſlation is yoid, eſpecially for his 
own benefit ; ; and the creation of the 
deanery is alſo void, ſor want of 
ſufficient words to create ſuch of- 
fice, 287. pl. 50 


A clerk once qualified as chaplain to a 
peer, though the peer die, or he quit 
his ſervice, may retain, his pluralities: 
and though he have not purchaſed a diſ- 
penſation it is no forfeiture, 318. pl. 88 


If a lord having right to three chaplains 
only retain fix, the three firſt appointed 
are legally ſo, 312. pl. 88 
Whether the authority of the guardian 
of the ſpiritualities to execute a writ 
previouſly directed to them, is deter- 
mined by the creation of a new bi- 
ſhop, 350. pl. 19 
$ce CHURCH, LEASE. 


EJECTIONE EIR M. 


Sce ERROR, PLEADINGS. 


ELECTION. 


A man being bound to releaſe one from 
wardinip at the age of twenty-one, or 
before on the requeſt of the obligec, 
who ſhall have the election the requeſt 
being made before, 10g. pl. 32 


101% d if one thouſand acres in fee 
i:teci;s B. wi.hout deed of ſeventeen 
acres, Labenaum to him and his heirs, 
at the electien ot him and his heirs, 
wherever they pleaſe ; B. dies before 
election ; at any rate his heir might 


not elect, 281. pl. 17 


One grants a rent- charge by deed, with- 
out Playing for himielt and his heirs ; 
by his death the grantee's election 18 


4 


determined, and he cannot charge the 
heir in annuity. 344. pl. 2 


See DisSEISIN, GRANT. 


EMBLEMENTS. *" 


After regreſs made the diſſeiſee ſhall have 
the corn, though ſevered from the land 
by the difleifor, 31. pl. 219 

A. conveys to the uſe of himſelf and his 
wife for their lives, then ſows the land, 

nd dies, the wife, and not the exoco- 
tors ſhall have the crop, 315. pl. 2 


ENTRY. 


Leaſe with covenant by leſſee that if he 
alien the leſſor tuay enter; upon ſuch 
alienation the leſſor mult make an 
actual entry before he can make a new 
leaſe, 6. pl. 1 


Ceftuy que »ſe in tail makes a feoffment 
and dies, the frechold is not in the 
ancient feoffees immediately by the 
death without re- entry, 57. pl. 2 


Whether entry by the plaintiff after 
verdict, but before judgment, be a 
bar in debt for the damages on a judg- 
ment in aſſiſe, 107. pl. 24 


A man being diſſeiſed whilſt beyond ſea 
returns, and afterwards departs again, 
during which time a deſcent is caſt, 
Whether the entry be tolled unleſs he 
had notice whilſt in the realm, 143. pl. 5 


A bailiff cannot enter for a condition bro - 
ken without expreſs authority,222.pl.21 


A. tenant in tail expecant on an eſtate 
for life, leaſes to B. who levies a fine to 
A. rendering back to him for the term, 
paying a rent ; 4, dies, and fo does 
the tenant for life; the iſſue in tail 
accepts the rent; Whether this ſhall 
bar his entry, 279. pl. 7 


Cefiuy 47 uſe in tail » remainder Over, after 
27. H. 8. levies a fine, and dies with- 
out iftue, within the five years a ſtranger 
enters in the name of the feoffees or the 
furvivor of them, withoyt naming any 
one; guere, if lawful, 312. pl. 87 


Diſſeiſor of lands in 4. B. and C. all in 
one county, levies a fine of thoſe in A. 
Entry ot the diſſeiſee into B. and C. 
in the name of all, will not ſerve. for 
thoſe in A. 337. pl. 37 


A. makes a feoſſment after 27. H. 8. to 
the ule of his wite, and if he ſurvive her 
to the uſe of himſelf and ſuch woman 


[b 4] as 
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as be ſhall afterwards marry for the 
term of their lives, remainder to B. 
3. and the feoffees before the ſecond 
marriage, with the aſſent of 4. who 
levies a fine accordingly, enfeoff to 
new uſes. After the death of 4. and 
five years after the fine, Whether the 
ſecond wife may enter with the aſ- 
ſent of the feoffces to revive the firſt 
uſe, 340. pl. 48 
A. and B. are coparceners ; A. is at- 
tainted of treaſon, the King grants tbe 
land without office to another, ſtill B. 
may enter upon the patentee for her 
moie'y, without petition or monſtrans de 
aroit, 325. pl. 38 


See ConDITION, RE VERSION. 


ERROR. 
If defendant be qutlawed upon a ca. /a, 


where no capzas lies in proceſs, he may 
have error 1n the ſame court where the 
judgment was given, But where the 
error is the default of the court itſelf, 
as the want of a continuance, error 
coram nobis does not he, 105. pl. 37 


Error on a judgment ia aſſiſe doe not he 
| before th: juſtices of C. B. 250. pl. 85 


In /ormedon, if the demandant has judg- 
ment for part, no writ of error lies till 
the whole is determined, 291. pl. 68 


Error lies in B. R. on a judgment in ſcire 
facias in the chancery, 315. P:. 100 


Error does not lie into B. R. or C. B. 
from the Cinque Ports; but a falſe 
judgment there 1s reverſible by the 
lord warden in the court of Shep- 
way, 376. pl. 23 
The writ of errpr in parliament may be 
returnable at the next ſeſſion, 375-pl-19 


The iſſue may have a writ of error to 
re verſe a common recovery ſufered by 
tenant in tail, although he brought a 
writ of error himſelf, and rcleaſed all 
errors to bar the eſtate; a: d ſo may he 
in remainder if the iſſue fail, although 
not privy in blood, „ 3Þ8. 27-8 

In rjecicne frmæ, if plaintiff declare on 

' leaſe to commence at Mithaelmas 
after the death of J. S. and he do not 
ſhew the time of the death and entry, 
it is error, 99. pl. 1117 


The writ in gedione fr mæ was for enter- 
ing a manor vi et armis and ſeizing 
goods, the iſſue non ejecit inſtead of aon 
rulp. is error, | ibid, 


On ſuch writ, if plaintiff be not amereed 
for his falſe claim as to the goods, it is 
error, ibid. 


Judgment of cagiatur pro fine where the 
force and arms is not found, is er- 
ror, ibid. 


Omiſſion of the plaintiff's attorney's name 
in the record, here he offered himſelf 
on the guarte re by attorney, is error, 
though” mentioned afterwards in the 

declaration, 93. pl. 25 


So in waſte, omiſſion in the writ of what 
eſtate feoffees to the uſe of the plaintiff 
were ſeiſed, though expreſſed in the aſ- 
fignment of walle, is error, 93. pl. 25 


Not ſhewing the commencement of a par- 
ticular eſtate alleged is error, 93. pl. 25 


Plaintiff ſhewing a tenancy for life, with 
reverſion to himſelf, without the words 
appertaining or belonging, is er- 


ror, 94. pl. 27 


If the venire facias be returnable men,. 
Mich, and the ha. cor. Jur. on the 
- oftave of St. Martin, it is er- 


ror, 97. pl. 47 


If the ha. cor. fur. be returnable on 
a general return day, with the nf 
prius for a day between that and the 
quario die paß, a trial under it is erra- 


neous, 97. pl. 47 


If a writ of entry be made returnable 
the day before the e, by miſtake of 
the attorney, it is error, 129. pl. 62 


If the amercement of the defendant 
be omitted in the judgment, it is er- 
vor, 132. pl. 80 

An exigent returnable men/e Michael, 
entered on the roll as returnable oa. 
Mich. and defendant outlawed at 2 
county court between, | is error, for the 
record is to be credited, 211. pl, 32 


The ded. pot. to make attorney being 
teſted aticr the return of the writ 
of entry in a common recovery is 
error, for the judgwent hath relation 
to that return, 220. pl. 13 


After error brought de fendant was taken 
on a ca. ſa. iſſving out of C. B. 
but ſealed with the ſeal of B. R. 
on ſuggeftion of which he was imme- 
diately diſcharged and the plaintiff's 
attorney committed, 244. pl.58 
Warrant of attorney entered after error 
| brought, the plaintiff in error delaying 
to deliver the writ to the clerk of the 
treaſury 
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treaſury till fix days after the re · 
turn, x 225. pl. 34 
Judgment reverſed for want of plaintiff's 
Warrant of attorney, though the writ 
of error and judgment were both in 
one Term, 230. pl. 58 
Warrant of attorney not entered on the 
roll of warrants of attorney is er- 


ror, 330. pl. 18 
Not ſo of ad miſſions of guardian or pro- 
chein amy, 330. pl. 18 


Want of warrant of attorney of the plain- 
tiff in aſble is error, 363. pl. 23 


Though the effoin be entered on the plea 
roll, want of it on the roll of effoins is 
error, 330. pl. 18 


To an information for intruſion defendant 
pleads a grant from A. per nomen of all 
that land &c. containing 100 Feet 
in length and 155 in breadth; re- 
plication traverſes, that 4. did grant 
per nomen Sc. containing 155 feet 
in length, and taking no notice of 
any breadth, and concludes to the 
country. Verdift that 4. did not 
grant per nomen Sc. containing 155 
feet in length prout the defendant in bar 
alleged, inſtead of prout the attorney 
for our lord the King above alleged ; 
and judgment reverſed for theſe er- 
rors, 353. pl. 28 


When matter of fact is afſigned for error, 
in nullo eft erratum is a good rejoinder 
if detendant wiſh to admit the fact but 
deny that it is legal error, but if he 
wiſh to diſpute the truth of the fact in 
iſſue he muſt plead it ſpecially, 65.pl.7 


After error brought and a /uper/edeas 
awarded, if defendant fue a /cire facias 
to have execution, plaintiff may appear 
and aſſign errors, 77. pl. 35 


One outlawed on a judgment in debt 
brought crror ; in the original he had 
the addition of /adler, but in the ſcire 
facias for execution, and in the writ of 
error, /alter ; for this variance he muſt 
bring a new writ, as there is no ſuch 
original, 173. pl. 16 


On delivery of a writ of error to the 
chief juſtice or clerk of the treaſury, 
the Court muſt not award execution 
if the plaintiff proſecute to have the 
record removed before the day of the 
return, otherwiſe they may, 244. pl. 63 


Errors upon an information of uſury on 
37 H. 8. c. 9. 368. pl. 43 


Judgment inannuity for all arrears before 
and pending the <vrit, amounting 9 751. 
which was more, by one quarter's än- 
nuity, than was incurred, is but a 
miftake of the clerk, and not er- 
ror, 55. pl: 8 

Treſpaſs ſuppoſed in C. ;axta S. where- 
as it is C. beſides S. is not er- 
ror, 315. pl. 99 

Nor omiſſion in the venire facias of the 
names of the juſtices of oyer and ter- 
miner before whom the writ 1s return- 
able, 315. pl. 99 

In proceſs in aſſiſe, want of a venue in the 
teſte of the hab, corp. recognit. is not 
error, 375. pl. 19 

Sce ANCIENT DEMESNE, Assisk, Cuks- 
TER, EXECUTION, FINE, JOINDER IN 


ACTION, Jux oRs, OUTLAWRY,QUARE 
ImMPEDIT, RECORDS. 


ESCAPE. 


Eſcape is not local; therefore an action 
may be brought in Midaleſex for an 
eſcape out of the Marſbalſea, which is 
in Surry, 278. pl. 5 

Debt for an eſcape will not lie againſt the 
heir of the gaoler, 271. pl. 25 


Debt does not he againſt the executor of 
the warden for ſuffering one in execu- 
tion to eſcape from the Fleet, unleſs the 
warden was convicted in his life- 
time, 322. pl. 25 

One in execution ſhall not be delivered 
by a protection; and if by writ or 
commandment of the King under 
1. R. 2. c. 12. he be ſet at large, 
Whether the gaoler is not chargeable 
ro the party, 162. pl. 50 


The marſhal, by leave of the chief juſtice 
and aſſent of the plaintiff, permitted 
one in execution to go at large for a 
time, when he returns he is in execu- 
tion again; ſo that if he again per- 
mit him to quit priſon it is an 
eſcape, | 2765. pl. 46 

The marſhal! by his patent might make a 
deputy. The deputy ſuffers one in 
execution to go into Norfolk with a 
keeper ; the deputy is liable for an 
Le, - | 278. pl. 5 

If the warden, though by command ef 
che lord treaſurer and chancellor of the 
exchequer, ſuffer one in execution at 
the King's ſuit, and likewiſe at the ſvit 
of a ſubjedt, to go into the country 
with a keeper to collect the King's 
Lebt, it is an eſcape, 239. pl. 24 


Debt 


Debt againſt ſheriffs of L. for an 5 
Plea that J. and C. beſore the day 
laid in the declaratioa, ſneriffs of /. 
ſuffered the priſoner to go at large in 
the county of S. and demurrer : iſt, 
Becauſe the eſcape might be before the 
time laid, and yet not during the time 
that 7. and C. were in office: 2dly, 
Becauſe it is repugnant that the eſcape 
ſhould be at $. whilſt the priſoner was 
in cuſtody at L. zdly, For not al- 
teging the priſoner in cuſtody at S.: 
4ibly, Becauſe they neither traverſe, 
nor confeſs and avoid, but only lay the 
blame on another, 66. pl. 9 


See PRIVILEGE, 


ESCHEAT. 


See ATTAINDER. 


ESSOIN. 


Prayees in aid may ſever in their eſſoing ; 
but in ſcire facias the prayec in aid 
cannot have any eſſoin, 26. pl. 168 


Whether in eſſoin pur ſervice le roy the 
day io bring in the warranty ſhall be 
given to ihe eſſoiner or to the party 
eſloined, | 154. pl. 16 


Whether the abſence warranted ſhall be 
on Monday the morrow ot the octave of 
the Holy Trinity, or on the octave ge- 
ncraliy, which is Sunday. And Whe- 
ther the warranty ſhould be by writ 
cloſe or letters patent, and ſhould re- 
cite the eſſoin, and that the eſſoiner was 
{worn, or not, 154. pl. 17 


If a formedon be returned tardz the tenant 
cannot be efloined, for he had no day 
in court, 252. pl. 94 

Tenant refuſing to appear, but ſcen in 
court, ſhall not be ettoined, 268 pl. 16 


The tenant efloined at the return ot the 
veni/ e facias in a real action, 324. pl. 36 
Sce ERROR. 


ESTATE. 


If land be leaſed by the premiſes of an 
indenture to turce, bavendug to one for 
hife, remainder 10 ancther tor life, 
remainder to the third for life, tlicy 
ſhall take in ſucceſſion, 160. pl.43 


& Habendum eis et haredibus ſuis in per pe- 
% tuum ed proprium opus ei ujum ipſo- 
« rum A, B. et C. in perfeiuum,” 
without rt h redum ſuorum, with wars 


ranty to them, their heirs and aſſi ges, 
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in forma præ dictã, gives only an eſtate 
for life, 169. pl. 21 


An uſe was limited to a man and woman, 
and the heirs of their bodies, beſore the 
ſtatute of Uſes, who afterwards inter- 
marry ; then the ſtatute paſſes, ſtill 
they have ſeveral maieties. And if 
the huſband alien, the wife at his death 
can only claim a mojety, though che 
iſſue may have formedon for the 
whole, 149. pl. 82 


A. levies a fine to himſelf and wife for 
life, remainder to his own right heirs, 
with grant and render to him along 
for life, remainder to B. for life, re- 
mainder to As right heirs, the render 
by the wife ſhall not defeat her life 
intereſt, and the remainder to his own 
right heirs is void, the ancient rever- 
ſion being in him, 237. pl. 31 


Grant of a rent to F. by fine, habendum 
to him and bis affigns during the life of 
C. and if it be in arrear that it ſhall be 
lawfu! for F and his heirs to diftrain 
during the life of C. ; this clauſe of 
diſtreſs gives F. a fee determinable on 
the death of C. 253. Pl. 99 


Feoftment to A. for life, then to his wife 
B. till tuch child as he ſhall beget ar- 
rive at twenty-one years of age, and 
atterwards during her widowhood, 
though A. die without child the widow 
is entitled to hold the lands, 300. pl. 39 


Feoff ment to 4. and his heirs until 5. 
pay 1ol.; B. dies without paying, 
A. ihall hold the fee, 300. pl. 39 


A. tenant in tail general has iſſue two 
ſons B. and C.; B. has iſſue a 
daughter and dies, leaving his wife 
enceinte; 4. {ufters a common recove- 
ry to himſelf for life, remainder to D. 
for years, remainder to the heirs male 
of A.'s body and to the heirs male of 
their bodies, and dies. Afterwards 


B.*s wife is delivered of a ſon, he ſhall 


inherit now, though C. took by deſcent 
until he was born, 374. pl. 15 


See CONVEYANCE, DEvisE, RELEASE. 


ESTOPPEL. 


The heir is eſtopped from falſifying the 
conſideration acknowledged in the deed 
of feoftment of his anceſtor, 169. pl. 22 


Avowry that the place where &c, is 


parccl of the manor of K. defendant's 


freehold ; plea that it is parcel of the 
manor of K. and makes title to it 


Without 


3 


Ir 


. 
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without this, that the ſaid manor of 
K. whereof &c. is defendant's free- 
hold; plaintiff is eſtopped from ſhewing 
that defendant has no ſuch manor, and 
that then the place is not parcel, for bis 
plea admits it, 183. pl. 58 
The obligor of a bond conditioned for the 
payment of all ſums for which 4. 
Hands bound by deed to B. is eſtopped 
from pleading that 4. was never bound 
by any deed to B. 196. pl. 41 
If on avowry for diſtreſs for rent the 
_ tenant pray in aid, claiming a leaſe for 
ten years, whereas he had a leaſe for 
ſixty, this will not eſtop bis executors 
from claiming to the end of the term 
againſt the leſſor or his grantee of the 
reverſion, 290. pl. 59 
S-e FIN E, QUARE IMPEDIT, VARIANCE, 


ESTRAY. 


A waif happens in one franchiſe, and be- 
fore ſeizure ſtrays into another, the lord 
of the ſecond franchiſe ſhall have 


it, 338. pl. 40 
ESTREPEME NT. 


See WASTE. 


EVIDENCE 


Grant by the King 70 T. C. in tail, re- 
mainder to G. C. in tail; that . C. 
was attainted of treaſon and executed, 
leaving no iſſue, (all remainders &c. of 
ſtrangers being ſaved by act of parlia- 
ment,) and that after the ſaid act the 
King granted to 4. is good evidence to 
ſupport a traverſe by G. C. of the King's 
being ſeiſed in fee at the time of the 
ſecond grant to 4. 100. pl. 72 


In dower, where iſſue is joined on recon- 
* ciliation after elopement, defendant 
cannot give in evidence any other 
elopement than that pleaded, 107.pl.22 


Whether payment and tearing off the 
ſeal by the plaintiff may be given in 
evidence on ner eft fattum, 112. pl. 80 

2 il i abut 11 tENemEvitls may be given in 
evidence on aan aimiſit pleaded to a 
parol leaſe tor years, 122. pl. 23 


Whether a demile by 4. and fix others, 
ſeoffees to A.'s uſe, will ſupport a plea 
of a demiſe by A. or Whether it will 
be good tor a leventh part, 158. pl. 31 


In detinue for a leate by an executrix 
that the afterwards married B. who 
ſubmitted the intereit and title to ar- 


bitration, when a moiety only was 
awarded to the wife, cannot be given 
in evidence under the general iſ- 
ſue, 183. pl. 57 
In dower, circumſtantial proof of the 
death of the huſband after ſeven years 
abſence was admitted, none being 
offered to the contrary, ' 185. pl. 65 


A fine was reverſed in B. R. for nonage 
by inſpection, afterwards on a writ of 
entry in C. B. an exemplificatien of 
witnefles in chancery was given in 
evidence proving full age; this the 
Court thought of no force againſt 
the judgment in B. R. but the jury 
found with the teſtimony in chancery 
which was afterwards affirmed in at- 
taint, 201. pl. 63 


Iſſue that executors had aſſets on the day 
of the writ, is well ſupported by evi- 
dence of aſſets paid into their hands in 
the prerogative court on that morning, 
though they prove immediate payment 
of it over to another creditor by order 
of the Court previous to the actual 
iſſuing of the writ, 208. pl. 16 


In debt on a contract for 20l. defendant 
may give in evidence under the gene- 
ral iſſue that it was only for twenty 
marks, 219. pl. ix 


Though a bond debt to be paid at a cer» 
tain day and place be diſcharged by 
acceptance before the day and at ano- 
ther place, yet this evidence will not 
ſupport a general plea of payment ac- 
cording to the condition, 222. pl. 22 


On not guilty pleaded to an indictment on 
5. El. c. 1. the defendant may give in 
evidence that the perlon tendering the 
oath was not biſhop atthe time,234.pl.15 


In debt for rent of certain lands, proof of 
a demiſe of part only will not ſupport 
the declaratiun, 260. pl. 22 


The certificates of commiſhoners dele- 
gates of appeals from the prerogative 
court of Canterbury is good evidence of 
an excommunication, 371. pl. 4 


Avowry for fealty and ſui: of court, 
alleging ſeiſin by f-alty, rent, and 
ſuit, pro: f of ſeiſin by rent only will 
not ſupport an iſſue on the whole ſeiſin 
traveried, 339. pl. 19 

In treſpaſs guare clavſum fregi!, if de- 
fendant plead, that the locus zn guo is fix 
acres in D. which are his ticehold, 
without naming them in certain, and 
plaintiff reply, „his trechuid,” each 
having fix acres here, detendant cannot 

give 
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give in evidence that he did the treſ- 
paſs in his owo fix acres, 23. pl. 147 


3 ArTaAlnT, Down, EXECUTORs 
INNKEEPER,, NEW ASSIGNMENT» 
SLANDER, TREASON, VARIANCE, 
VILLEIN, WASTE. 


EXECUTION. 


In an action on a bond of the anceſtor, 
and judgment by aibil dicit, the plain- 
tiff (hall not have a ca. /a, againſt the 
heir, but only a ſpecial el-gre of lands 
deſcended in tee imple, 81. pl. 62 


Upon riens per diſcent found againſt the 
heir, who had aliened pending the writ, 
the judgment and eleg it ſhall be gene- 
ral, and upon a return of nih:1 and the 
alienation ſpecially, a new writ ſhall 
Mu: of all the lands &c. which de- 
fendant had on the day of ni 
prius, 149. pl. 8o 

When the defendant has lands in ſeveral 

counties, the plaintiff m y have ſeveral 
clegits for the whole debt into each 
county, 162. pl. 51 


The executor of an executor, to an action 
on a bond of the firſt teſtator pleaded, 
that his teffator plenc adminiſravit, 
the jury find aſſerts at the time of his 
death, the judgment ſhall be de bonzs 

teſtatoris, and the damages de bonts 
propriis, and on a devaſiauit returned 
an execution generally we bonis proprits, 
whe:e on a return of zulla bona plaintiff 
may have a cap:as or eligit, 135. pl. C 


Ia debt on recognizance a ca. Ja. 
hes, 306. pl. 63 


A ca. ſa may be awarded on an aitach- 
ment of privile e, 152. pl. 24 
Aſter judgment defendant died, plaintiff 
may ſuc out a ire facias ag aluſt the 
h ir and tenants of the land which was 
the deicndant's at the time of the 
judgmen:, and te, againſt them, 
without previcus proccis againſt the 
executors, 207. pl. 15 


D. bt againſt two executors, one conſeſſes, 
the other makes default, judgment is 
de bonis reſ/aioris againſt both; and if 
on a fi. Va. upon this judgment a 
devaſiauit be returned againſt the 
defaulter, the ſeire facies and execu- 
tion de bonis proprits is againſt him 
alone, 210. pl. 23 

Execution awarded cn a ire facias in 
C. B. d<(endart being in the Fleet for 
aneotliet woſe, and brov, h. inte the 


Bench by habeas corpus, on examine. 
tion proving to be the ſame perſon, 
may be re-commirted in execution on 
the judgment without ire facies, 
though more than a year has inter- 


vened, 214. pl. 47 
A teftatum ca. ſa. not being ſerved in time 
was altered to a later return day, and 
while yet unſealed defendant was ar- 
reſted upon it: the Covrt committed 
all who had any hand in the alteration 
and arreſt; but as the plaintiff was 
wholly innocent the de fendant was kept 
in execution, 241. pl. 50 
Plainuf's agent and the ſherif arreſt the 
defendant, and afterwards procure a 
ca. ſa. to warrant the arreſt : both 
were fined for this, but as the plaintiff 
was innocent the Court kept the de- 
fendant in execution, 244+ pl:'61 


One was condemned in /cire facias on a 
recognizance in Chancery ;z the warden 
intorming the Court that he was in the 
Fleet pro certis cauſts, the Court ordered 
him to be detained in execution thereaf, 
this is 11] : fſt, Becauſe no capias lies 
in this caſe, but only F. Va. or elegrt - 
2dly, He ſhouid at any rate have bren 
brought up and queſtioned as to iden- 
tity: 3cly, Becauſe the plaintiff never 
prayed this ſort of exccution, and per- 
haps would ele& ſome other, 306. pl. 62 


The ſheriff under a fl. /a. ſells a term, 
afterwards judgment is reverled, the 
produce and not the term ſliall be re- 
ltorcd, 303. pl. 24 

It detendant die after the writ awarded, 


and before execution, it may be ſerved | 


upon his goods in the hands of his 
ad mini{irator, 76. pl. 31 


Pending attaint execution may be ſued out 
on the original judgment, 81. pl. 65 


Plainuff may have a wenditiont exponas to 


the ſherift to ſcil poods {ized under a 


i. fa. it the juperjedeas upon error be 
not delivered till after ſuch ſei— 
Zure, 99. pl. 57 
The profits of the office of filazer can- 
not be taken in execution upon a ſta- 
tute, 7. pl. 10 


If the conuſee of a ſtatute, having a rent- 
charge, before extent purchaſe parcel 
of the land, the rent is gone and cannot 
be taken in execution; /*cus if the rent 
had been 1n execution before he got the 
land, 205. pl. 7 


The 


See 


G 
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The.executor of the conuſee of a ſtatute- 
merchant, who in his life-time had 
ſued out a certiorari and proceeded to a 
capias againſt the conuſor, cannot have 
a ſcire facias, alias capias, or writ of 

extent, but muſt commence entirely de 
novo, 180. pl. 49 


The conuſee of a ſtatute ſued execution, 
on which was returned the death of the 
conuſor ſeiſed of a manor and an extent 
thereof, without ſhewing what eſtate he 
had in it, this is void, for after his 
death no land but fee fimple can be 
extended, 299. pl. 31 


Until the liberate lands extended upon a 
ſtatute-ſtaple are not in the conuſees, 
and the ſheriff is Bound to return them 
to a writ of the King's prerogative 

claiming them to diſcharge a debt due 
to him from the conuſor, 67. pl. 20 


Upon an inſufficient or uncertain return 
ofan extent, although the conuſor have 
accepted it by /iberate he may have a 
re-extent, 299. pl. 31 

The conuſee ofa ſtatute takes a fine of the 
land to the uſe of another in fee, this 
does not diſcharge, 349. pl. 15 


Whether an eſtate by ſtatute · ſtaple is ſaved 
by 2. Ed. 6. c. 8. F. z. 319. pl. 14 


See FORGERY, PREROGATIVE, SE1SIN. 


EXECUTORS anv ADMINISTR A- 
TORS. 


In letters ad colligend, the name of the 
perion granting them ſhould be in- 
ſerted, 256. pl. 8 
Whether adminiſtration committed by 
parol only, be good, 294. pl. 7 
Whether letters of adminiſtration muſt be 


in the name of the ordinary or may be 
in that of his commiſſary, 294. pl. 7 


If an inteſtate have bona notabilia in Eng- 
land and in Hreland, there ſhall be ſevc- 


ral adminiſtrations by the ordinary in 


each country for all within his pro- 
vince, 305. pl. 58 
Executors may redeem with their own 
money goods pledged by the teſtator, 
or pay his debts and retain the value of 
what they pay, - 2. pl. 3 
Executors diſpoſing of their own money 
in pios uſus for the teſtator's ſoul, may 
retain goods to the value, 187. pl. 6 
Adminiſtrators muſt pay judgment debts 
before ſpecialties, 80. pl, 53 


If the ordinary have notice of an action 
brought againſt him on an inteſtare's 
band, he muſt not diſpoſe of .goods in 
his hands, unleſs he reſerves aſſeis to 
ſatisfy that alſo, 232. pl. 5 

If two executors have a term, and one 
grant all that belongs to him, the. 
whole term paſles ; /ecxs of joint- 


tenants, 23. pl. 146 


Where a man deviſes land to his executor 
for thirty years, to the intent and pur - 
poſe that he ſhould annually therefrom 
pay zol. to certain perſons, whom he 
makes ſuperviſors for the payment of 
divers legacies by them at divers times, 
remainder over ; it is ſufficient if the 
executor himſelf pay the legacies with 
conſent of theſe ſuperviſors, though not 
all at the very times when due, 163.pl.;2 


Of two executors, plaintiffs, one is ſum - 
moned and ſevered ; after judgment he 
cannot acknowledge fatisfaQtion,though 
his releaſe before judgment would be a 
bar, 319. pl. 15 

An adminiſtratrix ſues a debtor of the in- 
teſtate, pending which ſuit another by 
covin procures a ſecond adminiſtration 
to be committed to him jointly with 
her, and'after judgment releaſes to the 
debtor, on which he ſues audita guerela, 
and in the mean time the ſecond admi- 
ni ſtration is revoked ; the releaſe is of 
no avail, 339. pl. 46 

A. deviſed al! his lands to B. except a 
manor, which 1 appoint to pay my debts, 
and made two executors ; one dies, 
the other may fell the manor to pay 
the debts, 371. pl. 3 


An executrix appealing from a ſentence 
of divorce for her pre- contract, and 
dying before judgment, Whether the 
huſband by adminiſtering the teftator's 


goods pending the appeal becomes an 
executor de ſon tort, 105. pl. 17 


What poſſeſſion and receipt of the de- 
ceaſed goods or debts will be ſufficient 
to charge a man as executor, and what 
diſpoſition of them ſhall make him exe- 
cutor de /on tort, 166. pl. 10 


In letters ad colligend. the ordinary di- 
rected one to ſell periſhable goods; 
the party ſelling is thereby an executor 
de ſon tort, for the ordinary himielf 
cannot fell, ns 58. pl. T 

Where a term is deviſed to ag executor, 
he ſhall take as executor if he eg- 
ter without declaring that it is as 
legatee, 277. pl. 59 

A term 


Tut NEW Taft R. 


A term is deviſed to the executor, who 
enters and dies before probate, yet 
his entry is a good execation of he 
deviſe, 367. pl. 39 

A. bequeaths, after payment oi nis debts 

and legacies, the reſidue to his wife to 

diſpoſe for the good of his ſoul, and 
makes her executrix ; ſhe takes the 
reſidue as ſuch, and not as lega- 

tee, 331. pl. 21 


C. makes a feoffment to the uſe of him- 
ſelf for life, and after his deceaſe to the 
uſe of his executor for twenty years, 
remainder over; he has no intereſt in 
the term himſelf, but his executor takes 


by purchaſe, 309. pl. 76 
Executor of adminiſtrator is not ſuable 
for debts of the inteſtate, 47. pl. 12 


Where one executor refuſes to act, and 
the acting one dies, his executor ſhall 
have an action for the debt of the firſt 
teſtator, 160. pl. 42 


In debt againſt the executor of an execu- 
tor, who pleads that his teſtator pine 
adminiſtravit, he muſt conclude with 
riens inter mains of the firſt executor, 
and not in his own hands,” and the 
plaintiff muſt reply aſſets at the time 
of the firſt executor's death, and notin 
his life-time, for they may bave been 
rightly diſpoſed of, 174. pl. 21 


Deviſe that executors ſhall take the pro- 
fits of lands to pay debts &c. till the 
full age of the heir, both die during the 
minority, the executor of the ſurviving 
executor ſhall take, 210. pl. 24 


An executor dies beſore probate, his exe- 
cutor is not executor of the firſt teſta- 
tor; but if the reſidue was bequeathed 
to his teſtator, he ſhall have admini- 
tration with the will annexed ; elſe 
ſach perſon ſhall to whom it 1s be- 
queathed ; or in default thereof the 
next of kin to the hrſt teſtator, 372. pl. 8 


If a man appoint 4. and B. executors, 
proviſo that B. do not ad miniſter, 
the proviſe is void, and they ſhall ſue 


jointly, 3. pl. 7 
An action will he againſt executors on a 


covenant of their teſtator, though they 
be not mentioned in the deed, 14.pl.69 


Leſſee, for himſelf and executors, cove- 
nants to repair and ſuſtain (principal 
timber not hurt through their defaults 
alone excepted). By negligence of 
the executors the houſe is burnt, 


coveriant lies againſt chem, but jadg- 
ment de bortis 1effatoris ſamtum, 324. pl. 34 
Under plene adminiſtravit the executor 
ſhewing the debts paid muſt ſhew them 
paid before the commencement of the 
action, but judgment againſt him ſhall 
be de bonis teftatoris tantum, 32. pl. 2 


A plea of ne ungues executor is well ſup- 
ported by letters of adminiſtration be- 
fore he ated at all; yet letters of 
adminiſtration might be pleaded in 
abatement by one charged as execu- 
tor, 305. pl. 61 

Where a bargain and ſale was made, to 
be void on condition of payment of a 
ſum to the vendee, his heirs or aſſigus, 
at his death tender to the executors 
alone is not good, for they are not 
afligne of teſtator, 180. pl. 50 


See BARON AND FEME, DEBT, EsCAPE, 


EXECUTION,ORDINARY,PLEA,RENT, 
TFRII. | 


EXTINGUISHMENT. 


A thing or action perſonal once ſuſpended 
by the act of the party, is extin& for 
ever, 140. pl. 39 

If land holden by knight ſervice be granted 

to one in tail, remainder to the King, 

the ſeigniory is extinct by the King's 
acceptance of the remainder, and the 
iſſue ſhall not be in ward to any- 

body, 154. pl. 18 


Grant of land in fee by indenture, render- 
ing rent, and re- entry for non-pay- 
ment, the grantor by a ſecond inden- 
ture covenanting to levy a fine come 
ceo Te. to the only uſes &c. of the firſt, 
ſuch fine being levied will not extin- 
guifh the rents or conditions, 157. pl. a8 


If one having election to charge the per- 
ſon or land diſcharge the one, the law 
will diſcharge the other, 140. pl. 40 


General entry into the warranty ſhall not 
extinguiſh a rent which the vouchec 
has out of the land, 157.b. pl. 30 

Whether unity of poſſeſſion extinguiſhes 
an uſage to. repair the fence- between 
two cloſes, 295. pl. 19 

Seigniory and tenure of obit and chan 
lands 1s extinct by poſſeſſion of the King, 
but his patentee may be diſtrained for 
the rent, 313. pl.gt 

The King is ſeiſed of a chaſe, and A. 
being lieutenant thereof in fee pre- 
ſcribes to hunt ſtray deer into the 

Manor 


matior of S. as a purlieu. The manor 
comes to the King, who grants it te 
B. ita god none ſhall enter without tlie 
leave of B. This unity of poſſeſſion 
and grant does not deſtroy the pre- 
ſcriptive right of A. 327. pl. 3 
The lord improves part of the waſte, 
and enfeoffs one who has common 
appendant of this improvement, it doez 
not extinguiſh his common in the reſi- 
duc, 339. pl. 45 
dee GRART. 


F. 
FALSE JUDGMENT. 
On a nonſuit in falſe judg ment the record 
ſhall not be remanded, but a /cire facias 
iſſue to have execution of the judgment 
below, 329. pl. I4 
Ser ANCIENT DEMESNE., | 


FELO DE SE. 


See FORFEITURE. 


FELONY. 


Releaſing a ſuſpeRed felon from the ſtocks 
is felony by the common law though 
he be not indicted, 99. pl. 60 


Where a priſoner is indicted for two 
felonies, the one capital, the other 
within clergy, and is tried on the 

latter firſt, found guilty, er legit ut cle- 
ricus ; he ſhould not be burnt, nor a 
tradatzr ordinario entered till he is 
tried for the higher crime, as it would 
diſeharge him from that and all other 


felonies committed prior to the con- 


viction, 214. pl. 48 


Whether rape can be committed on a 
child of ſeven years old, 304. pl. 51 


FEOFFMENT. 


Whether a man may avoid a ſeoffment 
made by his father, who was born deaf 
and dumb, 55. pl. 12 


Feoffment to two upon condition to make 
back an eſtate for life to the feoffor, 
remainder in ſee to a ſtranger, and on- 
ly one makes back the eſtate, this is 
good for a moiety, 69. pl. 36 
A feoffment without conſideration ſhall be 
to the uſe of the fecffor, 166. pl. 9 


THR NEW TAI IL. E. 


A. ſeiſed of one thouſand acres in fee en- 
feolfs B. of ſeventeen acres, haben lum 
in fee at the eleftion of B. and bis beirs, 
this is a void feoffment, tor the uncer- 
tainty ; as freehold cannot be in abey - 

ance, and by livery that ought to pals 
without any interval from the feoftor 
to the feoffee, 281. pl. 17 


A termot makes a feoffment, and by let - 
ter of attorney delivers ſeifin, the leſſor 
being upon the land and not oppoling 
it, this is a good feoffment ; and it 
ſeems the term ſhall not be (aid to pals 
firſt, 362. pl. 20 


ger Discos r NUANCE, Livery, MANOR, 
SURRENDER, VILLEIN. 


FINE. 


If tenant in tail levy a fine with proclz - 
mations, and the five years paſs 
during his life-time, his iſſue is bar- 
red, 2. b. pl. T 

If tenant in tail make a feoFment upon 
condition and die, leaving two ſiſters 
inheritable to the intail, and one 
a fine of the whole, ſur releaſe to the 
feoffee, Whether this is a bar to the 
other for her moiety after the five 
years, 117. pl. 75 

Fine by the huſband and wife of land aſ- 
ſured to her after marriage for jointare 
does not bar her dower, 358. pl. 49 


A tenant in tail in coparcenary levies a 
fine come ceo with warranty of his part, 
and takes back an eflate for life, his 
heir is eftopped to aver continuance of 
poſſeſſion againſt this fine, which is 
a feoffment of record and a diſconti- 
nuance, | 324. pl. 30 
The iſſue in tail ſhall be barred by the 
fine of his father, though he claim to 
be in by his mother as well as his 
father, 331. pl. 24 


A. tenant in tail, with remainder to B. in 
fee, levies a fine ; B. dies his heir 
within age; 4. dying without iſſue, 
B."s heir may have his action at any 
time either before, or within the fave 
years after, he is of age, 133. pl. 2 


When the conuſee ſving upon a fine Tent 
by mittimus out of chancery into B. R. 
dies, a freſh mittimus muſt iſſue to au- 
thorize the Court to proceed to execu- 
tion for the heir, 29. pl. 196 


No avermentcan be made that the conu- 
ſor of a fine died before the e of the 
dedimus pol ſt atem, 29. pl. 1 

In 
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In quid juris clamat, a ſuggeſtion 
that the defendant has a defence, but 
from age and infirmity is not able to 
travel, a dedimus poteflatem may be 
gianted io one of the juſtices of C. B. 
to go to him and receive an attorney to 
appear and plead for him, 135. pl. 15 
A judge of aflize by virtue of a general 
patent to receive fines with a ox 06- 
ants, took the acknowledgment of a 
fine without a dedimus poteflatem, and 
bolden good, though the chief juſtice 
of CG 0 alone hath regular ly ſuch 
power, 224. pl. 31 
In guid juris clamat the tenant attorned as 
to part, and claimed part in fee, yet 
the fine of the whole was ingrofled 
but in per gue ſervitia, where it was 
found that one tenant 20 tenuit Ofc. 
it was ingrofſed only for the reſi- 
due, 212. pl. 35 


The Court will not ftay the paſſing and 
ingroſſing of a fine after the King's 
filver is entered, though it was levied 
by an infant feme covert, who is fince 
dead, 220. pl. 15 


Where lands lying in different counties 
are compriſed in one concord, the fine 
pro licentiã concordandi ſhall be one en- 
tire fine for the whole, 227. pl. 44 


A feme ſole having acknowledged a fine 
before commiſſioners, married before 
the day in banc, ſtill the fine is 
good, 246. pl. 68 

After the King's filver duly entered, if 
the conuſee die the fine ſhall be in- 
groſſed, but without the proclamations 
required by 4. H. 7. c. 24. for the 
party cannot now elect to have it under 
that ſtatute, 254. pl. 104 


In guid juris clamat, if the termor claim a 
ce the conuſee ſhall have judgment 
to ſue for the ſeifin, and have the fine 
ingroſſed if he pleaſes, 209. pl. 21 


The preſent form of entering the procla- 


mations of a fine did not commence till 
the ſixth year of H. 7. 256. pl. 9 


Proclamation of a fine made before the 
quario die poſt of a return in the middle 
of a Term is good, the Court then 
ſitting; but guære of the firſt return, 
as the Juſtices do not fit till the guario 
die poſt, 270. pl. 21 


If the conuſee of a fine refuſe to take 
according to the uſes expreſſed in the 


indenture, the fine ſhall be to the uſe 
157. pl. 29 


of the conuſor, 


A. levies a fine come ceo to B. who renders 
back to A. in tail, remainder to him 
ſelf in fee : on the death of A. without 
iſſue, B. is driven to his formedon, he 
cannot have a /crre facias in the remain. 
der, becauſe his eftate is a reverſion, 
nor in the reverter, for it is a fine exe. 


cuted, 199. pl. 55 
In error in B. R. to reverſe a fine in C. B. 


only a tranſcript of a fine is removed 
üll the reverſal, 89. pl. 1 


If a man ſettle land to the uſe of himſelf 
in tail, remainderto his own right heirs, 
and die, leaving iſſue a daughter only, 
who levies a fine and dies without ifſue, 
and F. S. brings error as couſin and 
collateral heir of the daughter, he ſhall 
not reverſe that fine, 89. pl. 1 


If one of the proclamations of a fine be 
ſtated to have been made on a day out 
of Term, or on an impoſſible day, it 
may be avoided by pleading ; but if 
ſtated to be on a day in Term, which 
day was a Sunday, it muſt be reverſed 
by error, 181. pl. 52 

If any proclamation of a fine levied by 
tenant in tail be made out of Term, 
that proclamation alone ſhall be reverſed, 
but the fine ſhall ſtand and be a diſcon- 
tinuance, 216. pl. 54 


Nee ANCIEXT DEMESNE, BARON AND 
FEME,CHESTER,JOINDERIN ACTION, 
MoRTMAIN, Sci FACIAS. 


FORCIBLE ENTRY. 


Though a traverſe be tendered to an in- 
dictment for forcible entry, it is ſtill in 
the diſcretion of the Court to ſtay or 


grant reſtitution according to the truth 
of the title, 122. pl. 26 


He who has had three years poſſeſſion 
being expelled, and reſtored by an 
indictment on 8. H. 6. c. 9. cannot 


juſtify keeping poſſeflion with force 
under that ſtatute, 141. pl. 48 


If the lawful ee! for twenty years be 
once clearly removed, he may not 
forcibly regain poſſeſſion under the 
ſame, 141. pl. 48 


Whether a widow during her quaran- 
taine may defend the poſſeſſion with 
force, 161. pl. 44 

If a termor be expelled wich force, the 
reverſioner cannot maintain an action 
on 8. H. 6. c. 9. 142. pl. 48 


FORESTS 


FORESTS AND PARKS. 


The patentee of the herbage of a foreſt 
may incloſe, or diſtrain, or have treſ- 
s for damage done to the graſs, 
bur not to the trees or fruit, 285. pl. 40 


$ee Box ps, PURPRESTURE. 


FORFEITURE. 


Whether the acceptance of a fine ſur cog- 
nitance cr, granting and rendering 
back an eſtate for years is a forfeiture 
of a lite-eſtate, 148. pl. 79 


Wichin the ſix weeks after conviction on 
1. El. c. 2. defendant died, Whether his 
executors ſhall be charged with the 
forfeiture, fince by ſeR. 12. he might 
have elected to ſuffer impriſonment in 
hea thereof, 231. pl. 4 


If the coroner find a Fugam /ecit in his in- 
aifiction of murder, the party ſhall for- 
Fry his goods, though he be acquitted 
both of the murder and the flight by 
the jury at his tnal, 238. pl. 36 
Leaſe for years, conditioned, that if the 
leſſor grant the reverſion the leſſee ſhall 
have the fee. In guid juris clamat by the 
conuſee of a fine levied by the leſſor, 
if the termor claim the fee it is a for- 
feiture, 209. pl. 21 


A debt on ſimple contract is not forfeited 
with the goods and chattels of a felo 
de ſe, 262. pl. 31 


A grantee of the forfeitures of traitors 
before 25. E. 3. is not affected by that 
ſtatute, which is only explanatory of 
the King's right ro them, nor by 
26. H. 8. c. 13. on account of the fifth 
ſection ſaving the rights of ſtrangers, 
except in thoſe forfeitures which were 
made ſuch by that ſtatute. 
new treaſons created fince the grant he 
has no right to the forfeitures,289.pl.s 5 


A, makes a feoffment to the uſe of him- 
ielf for life, and after his deceaſe to 
the uſe of his executors and aſſigns for 
twenty years, remainder over, and af- 
terwards is attainted of treaſon, and 
dies inteſtate without aſſignment; the 
crown ſhall not have the term, for C. 
had no intereſt in it to forfeit ; but if 

he had not been attainted his executors 
ſhould have had it by purchaſe, 309. pl. 76 


A. and his wife donees in tail, the rever. 
ſion in the King, 4. having iſſue is at- 
tainted of treaſon, the entail is forfeited, 
for the iflue muſt convey through 
both, 332. pl. 27 


And for 
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4. tenant for life, remainder to B. for 


life, remainder to C. in tail, remaigder 
to B. in fee, if A. and B. join in a feoff- 
ment by deed, it is a forfeiture of both 
their life eſtates, and C. may enter 
immediately, 339. pl. 44 

One being bound with ſureties in 4ol. 

payable at two days, fold them twen 
oxen for gol. by indenture, to be void 
he indemnified them from the penalty, 
he to continue in poſſeſſion at the will 
of the ſureties ; nothing being paid on 
the firſt day, and the vendor commit- 
ting ſuicide before the ſecond, the beafts 
or the money are forfeited to the King, 
but the ſoreties muſt be diſcharged 
againſt the debtee, 160. pl. 44 

See ArTAIN DER, Covpiriox, OFFICE, 

STATUTES. 


FORGERY: 


If one writing a ſick man's will inſert a 
clauſe, without previous direction, after 
he is ſpeechleſs, it is not forgery within 
5. El. c. 14. 288. pl. 52 


Forgery of a will, by which a leaſe is de- 


viſed, is within 5. El. c. 14. 302.pl.45 
Forging the cuſtomary of a manor, which 
tends to the diſheriſon of the lord, and 


affixing ſeals to it, is within 5. El. 
c. 14. 322, pl. 26 
The execution for double coſts and 


damages under 5. El. c. 14. is by Eng- 
liſþ writ directed to the ſheriff of ihe 
goods and chattels and profits of the lands 
of the offender, 323. pl. 28 


See DAMAGES. 


Formedon againſt three, two confeſs, the 
third pleads to iſſue, demandant ſhall 
not have judgment againſt the two till 
the iſſue be tried, 6. pl. 4 


If in formedor: the tenant nd vouchee both 
make default aſter the ſummons to 
warrant is returned ſerved, demandant 
ſhall have a petit cape againſt the tenant, 
though he has no remedy over againſt 
the vouchee, 24. pl. 152 

Land given to father and ſon, and to the 
heirs of their two bodies, remainder 
over, the father dies and the ſon diſ- 
continues, or a ſtranger abates, he in 
remainder nced have but one forme- 
don, 145. pl. 64 

A formedon in the remainder cannot be 
maintained without alleging e/þlees in 
the particular tenant, 140. pl. 4t 

Le] In 
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In a formedin in reverter the donor need 
not name the iſſue of the donee, but ſay 


gue poft mortem of the donee without 


iſſue &c. ; /ecus in the deſcender, where 
he muſt name the heir laſt ſeiſed. 
Quære in the remainder, 216. pl. 56 


Where lands are given to A. and to the 
heirs of the body of his father, in a 
formedon in deſcender brought by the 
ſon of 4. he muſt entitle himſelf as 
couſin and heir to his grandfather ; 
for it may be that 4. was 2 
younger ſon, 247. pl. 75 

For medon in deſcender is out of the ſtatute 
of Limitations, 32. H. 8. c. 2. nor was 
ever within any of the old ſtatutes for 
limiting actions, 278. pl. 2 

So in reverter or remainder, and ſo in ſcire 
facias upon fines; and therefore the 
writ or count need not allege ſeiſin 
within fifty years, 315. pl. 101 


A. tenant in tail, remainder to B. and C. 
in tail. The heir of B. in formedon 
need not expreſsly aver the death of C. 
but ** gue poſt mortem of A. B. and C. 
« Ec. ed quod A. died without heir of 

his body,” 1s ſufficient, 349. pl. 17 

In form:don againſt baron el feme after 
eſſoin caſt, though the /e alien her 

Tight, ſtill on default by the huſband 

ſhe ſhall be received to defend, as ſhe 
had right when the writ was pur- 
chaſed, 315. pl. 1 

In formedon againſt three, though two 

confeſs tae action the third may plead 

jointenancy with one of them, and 
traverſe the other's having anything 

in the land, 6. pl. 4 


See ABATEMENT, ERROR, Fix. 


FRANCHISE, 


See ESTRAY. 


FRAUD, 


$cse CONVEYANCE. 


FUGITIVE. 


Departing the realm for the ſake of 
living out of due obedience to the laws 
is no offence, unleſs there has been 
expreſs reſtraint by writ or proclama- 
tion, 2096. pl. 19 

But if a ſubject r-fuſe to return upon 
the King's mandate, his lands and 
goods ſhall be ſeized to the King's 
uſe, 128. pl. 61 


See PREROGATIVE. 


G. 
GAOL, 


See PRISON. 


GAVELKIND an» BOROUGH 
ENGLISH. 


Gavelkind land being deviſed to an huſ- 
band and wife for life, remainder tothe 
next heir male of their bodies lawfully 
begotten, Whether the eldeſt ſon ſhall 
have the whole, or all take by the 
cuſtom, 133. pl. 5 

A man makes a feoffment of borough 
Engliſh lands to deſcend in tail ac- 
cording to the courſe of common law, 
ſtill the youngeſt ſon ſhall inherit, and 
not the eldeſt, 179. pl. 45 


Gavelkind land deviſed to the eldeft fon 


on condition that he pay 100l. If he 
do not pay, Whether the youngeſt may 
enter upon a moiety, 316. pl. 5 


See ANCIENT DEMESNE, JOINTENANTS, 


GRANT. 


Whether the grant of the office of ſteward 
of the court of augmentations, ſealed 
only with the great ſeal, is good by 
27. H. 8. c. 27. 50. pl. 1 


A grant by the King to an alien that he 


all pay only Engliſh cuſtoms binds his 
heirs and ſucceffors, though they be not 
named in the grant, 92. pl. 17 


But guære of a licence to export beer non 
obflante c. unleſs they are expreſsly 
named, 92. pl. 17 


Grant by the King of an annuity for life, 
to be received at the receipt of our excht - 
quer, is good during the life of the 
King, but does not bind his ſucceſſors 
without expreſs words, 92. pl. 19 


The grantee of a manor dum ſola grants a 
rent- charge out of it, and afterwards 
the reverhon of the manor deſcends 
upon her, and ſhe marries, Whether ſhe 
may avoid it, 141. pl. 44 

The King grants a foreſt fog years to 4. 
who covenants to keep one hundred 
deer there, and to leave one hundred 
there at the end of the term, a grantee 
in fee cannot kill or give warrant for 
any deer chere during the term, 169. pl. t 


By the grant of a foreſt the game 
paſſes, 169. pl. 


The King grants to one to ſell wines nos 


obtante flatuto without limitation of 
time, 


had SS. r d- A. 
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ume, . but in the patent commands his 
officers to permit it for his life, this is 
only a grant during pleaſure, and 
determines on the death of the 
King, 270. pl. 22 


A termor grants all his term and intereſt 
to B. haben1um to him after his death, 
the whole intereſt paſſes immediately, 
and the habenaum is void, 272. pl. 30 


Grant by charter to the corporation of L. 
of all fines and amerciaments for all 
offences of ail perſons reſident in L. 
4 in the court of either bench, chan- 
te cery, exchequer, and all courts of 
„% the King, and before whatſoever 
« juſtices fitting and giving judgment, 
&« which would belong to the King if 
© not granted,” pe ſſes the fines for 
temporal offences only, but no right to 
a fine aſſeſſed by commiſſioners of 
oyer and terminer of ecclefiaſtical 
cauſes, 269. note (a) 


The King having a rent out of a manor 
whereot A. and his wife are jointenants, 
« gives, grants, remits, releaſes, and 
„ renounces the rent, habend. et perci- 
« piend. to A. and his heirs,” this is 
either a grant or extinguiſhment at the 
election of the patentee, 319. pl. 16 


If the King graat in conſideration of the 
ſurrender of a prior lcaſe, and it be 
only a ſurrender in appearance, the 
grantee not having intereſt in the 
whole, the King was deceived, and may 
avoid this grant, though made ex certa 
ſcientiã, 352. pl. 26 

A grant by Queen Eli. of a manor and all 
woods heretofore known as parcel there- 
of, paſſes one that was parcel in the 
time of Ed. 6. though not of a longer 
time back unleſs the words had been 
ever heretofore: but ſuch grant of 
a ſubject would not need the word 
ever, 362. pl. 17 


Before 13. El. c. 3. the Queen granted a 
manor of a fugitive (teized for not 
returning after licenſe determined by 
her privy ſeal) for as long as it ſhall 
remain in her hands : after that act 
and 14. El. c. 6. the ſeizes it again, 
and one as her ſteward grants a copy- 
hold; this is void, for the firſt patent re- 
mains good, and that patenteealone may 
keep courts and grant copies, 375.pl.21 


See ANNUITY, CHURCH, INROLLMENT, 
MaNnoR, OFFICE. 


H. 


HE IR. 


If 4. make a feoffment to the uſe of his 
wife {or life, remainder to the heirs ef 
their two bodies begotten, the il- 
ive cannot enter during the life 


of 7. 99. pl. 64 


That the obI}!gor made executors and 
died, and that they have aſſets, is no 
plea by the heir to an action of debt on 
the bond of his anceſtor, 204. pl. 2 


A purchaſer of land in fee dies without 
iſſue, his mother has a brother, ſo has 
his grandmother ex parte fatcrnd, this 

ſhall be the heir, and not the maternal 
uncle, 314. pl. 95 

A. having two ſons binds himſelf and his 
heirs and dies, the eldeſt enters on his 
land and dies, the. youngeſt entering 
ſhall be charged as heir, and fo ſhall 
his grandſon, 368. pl. 46 

See ASSETS, ATTAINDER, ATTORNMENT, 


DesCENT, ESTATE, ESTOPPEL, Exx- 
CUTION, JUDGMENT. 


HERTIOT. 


A cuſtom that the lord may ſeize the beaſts 
of a ſtranger [wart et couchant upon 
his tenant's land by way of heriot if the 
be ſt beaſt of ſuck tenant be eloigned at 
his death, or he die without beaſt, is 
bad, 1909. pl. 57 

In juſtifying under a preſcription for a 
heriot, defendant muſt plead that he 
ſeiz:d for or in the name of an he- 
riot, 199. pl. 57 

Tenant by heriot cuſtom holding of ſe- 
veral lords makes a traudulent gift of 
his beaſts, any lord may ſue on 
13. El. c. 5. for the value of all the 
bealts, 351. pl. 23 


HUE AND CRY. 


Two being robbed of a joint ſum of 
money may join again{ the hundred on 
the ſtatute ; /ecus if the property were 
ſeveral, 370. pl. 59 

The hundred to excuſe themſelves muſt 
apprchend the felons, or deſcribe their 
names ſo that they may be indicted and 
outlawed, 370. pl. 59 


HUND RE D. 
See HUE AND Cry, JuRoRs, 


be 2] IDIOT. 
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I. 


IDIOT. 
See CoPy HOLD. 


IDEMPTITATE NOMINIS 


Lies where there are two of the ſame 
firname, but not for two names of bap- 
tiſm, 5. pl. 4 


JEOFAIL, 


Covenant by an adminiftrator ; releaſe 
from the inteſtate pleaded ; replica- 
tion, natural ideotcy of the inceſtate, 
whether it is a jeofail. 112. pl. 52 


Trial in formedon between the vouchee 
and demandant is within the ſtatute of 
Jeofails, though they are not both 
parties to the writ, 188. pl. 11 


In waſte by pulling up a copper fixed to 
the ſoil by the leſſee. Plea a deviſe 
thereof by the leſſee, iſſue on the de- 
viſe is a jeofail, 272. pl. 33 


An information for ufury commenced in 
C. B. by jubpena is aided by the ſta- 
tute of Jeofails, 346. pl. 9 


See TRIAL. 


IMPARLANCE. 


After a ſpecial1mparlance a view cannot 
be had, nor jointenure or non-tenure 
pleaded, 210, pl. 27 


IMPROVEMENT. 


S-e Manos. 


INDICTMENT, 
Indictment ſuper viſum corporis, that the 


faid Emma was in the peace &c. until 


' the faid A. the huſband of the ſaid Emma, 
of H. aforeſaid, in the county aforeſaid, 
yeoman, &c. is good, without /ate the 
huſband : and the addition of yeoman, 
though Emme be the next antece- 
dent, muſt be referred to the huſ- 
banc, | 46. pl. 2 

Inditment for aſſaulting 4. at D. and 
murdering him, without ſtating a place 
of the murder, or a#tunc et ibiilem, is 
bad, 68. pl. 28 

SO, © Berks, an inqueſt there taken on 
* Juch à day.” without naming any 
place in certain, is bad, 

The word murdered in an indictment im- 
plies malice aforethouzht, 68. pl. 28 


\ 


68 pl. 28 


For burglariouſly breaking open a church 
by night to ſieal the goods of the pa- 
riſhioners is bad, for want of the 

words and entering ; but it is bur- 

glary, 99. pl. 58 

Indictment for taking the goods cyju/dam 
ignoti is good, 99. pl. 61 

Whether ruck muſt be in an indictment 
ſor murder, 99. pl. 63 


5. & 6. Ed. 6. c. . enacting, that the 
quarter ſeſſions of Angleſea ſhall be 
holden at Beaumaris only, and not elſe- 
where, an indictment taken at a ſeſſions 
holden elſewhere is void, 135. pl. 14 


Indi&ment for reſcous, ſtating that one on 
the 15th of February, c. committed 
felony, whereupon A. B at H. afore- 
ſaid arreſted him, et adtunc et ibiden 
had and kept him in cuſtody until 
defendant adtunc et ibidem reſcued him; 
Whether the time of the arreſt, and 
alſo of the reſcue, be laid with ſufficient 
certainty, 164. pl. 60 


In an indictment againſt the acceſſary on 
4. & 5. P. & M. c. 4. the word mali- 
ciouly is neceſſary, or the offender ſhall 
have his clergy as he might before the 
ſtatute, _ 183. pl. 59 


An indictment for an aſſault upon Fabr, 
pariſh-prieſt of D. without adding 
the ſurname, is good; and if de- 


fendant be again indicted with the 


ſurname added, he may plead the for- 
mer verdict, and aver it to be the ſame 
perſon, 285. pl. 3$ 
Without the word murdrawit in an indict- 


ment for homicide the charge amount: 
but to manſlaughter, 304. pl. 56 


An iadictment on 1. El. c. 1. f. 27. muſt 
ſtate the offence to be with intent to 
fet forth and extol the authority Wc. and 
contra formam flatuti does not aid the 
defect, 363. pl. 25 


Sce SLANDER, 


INFANT. 


A recovery in dum Fuit infra ælaten 
againſt an infant by default after de- 
fault may be reverſed for ronage ; and 
he may aſſign the nonage for error, 
without averring that he had the land 
by deſcent, 104. pl. 10 


If an infant bind himſelf in a ſtatute ſta- 
le he muſt ſue audite guerela during 
is nonage, for after full age he ſhall 

not have it, 232. py 
a 


An infant ſuing by proc bein amy on 
nonſuit ſhall * I fecus 


if on eoming of age he make attor- 


338. pl. 41 
OUTLAWRY, PAROL 
DEMUR. 


INFORMATION. 


See MISKECITAL, 


INNKEEPER. 


ney, 
* Diss EIsIx, 


Evidence of refuſal by an innkeeper to 


admit on account of his houſe being 
full, but that plaintiff inſiſſed to make 
ſhift among other gueſts, will ſupport a 
plea that the plaintiffs goods were not 
ſtolen through default of the detendant 
or his ſervants, 158. pl. 32 
In an action againſt an innkeeper for 
oods of his gueſts loſt in his houſe, the 
eclaration- muſt ſhew that he kept a 
common inn, 266. pl. 9 
If an innkeeper _ his gueſt to lock 
up his goods in ſuch a chamber or he 
will not warrant their ſafety, and the 


gueſt ſoffer them to he in an outer 


court, the hoſt is not liable if they are 
ſtolen, 266. pl. 9 


IN QUEST OF OFFICE, 
Upon an office ſtating de guo wel guibus 
tenementa tenentur vel per que ſervitia 
juratores ignorant found betore ſtat. 
2. E. 6. c. 8. a melius ingairendum ſhall 
not iſſue, but the party be put to his 
traverſe, 155. pl. 22 


If the heir be found by office fifteen years 
old, and when he is twenty is falſely 
found of full age by @tate probandg, 
the King is without remedy ; where it 
is found that he is of fewer years than 
in truth he is he may traverſe it, or 
when he comes of full age may 
have an tate probanda by the ſta- 
rute, | 155. pl. 22 

Office found by the inqueſt, though put 
on paper, is not complete till indented, 
ingroſſed, and ſealed, 170. pl. 2 


An office returned taken in B. of lands in 
H. without ſhewing in what county, is 
inſufficient, 208. pl. 19 


Where three inquifitiones poſt mortem 
varied from each other in their returns 
as to the tenure, holden that the heir 
needs not traverſe the two laſt, as the 
firſt muſt be allowed, though againſt 
the King's intereſt, until dilproved by 


ſeire facias, 248. pl. 81 
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When office finds tenure of the King ſed 
per guæ ſervitia juratores ignorant, and 
a melius inguirendum theref. re awarded, 
the firſt office needs not be traverſed, it 
is wholly void, 292. pl. 71 
If an office only find that knight ſervice 
land is conveyed in tail to A. by the 
King's tenant, the attorney general 
may ſupply the defect by averring that 
A. is ſon to the donor, 297. pl. 23 


But ſee the note contra. 


An office finds A. the youngeſt ſon of * 


coheir with others, this will not give 
him right as heir, 302. pl. 43 


See TT ENURE. 


* 


INROLLME NT. 


By a proviſo in an act leaſes inrolled and 
ſealed within one year before the act 
paſſed ſhall be good, whether a leaic 
accordingly inrolled a few days before, 
but the exemplification beating date 
the firſt day of the ſeſſions, is within 
the proviſo, 80. pl. 61 


A deed of grant of lands to Ed. 6. was 
acknowledged before a maſter in chan- 
cery, and delivered to be inrolled, but 
_ put into a cheſt—the lands do not 
paſs, nor will inrollment now, veſt them 
in Queen Eliz. 355. pl. 37 

See BARGAIN AND SALE. 


JOINDER IN ACTION. 


An action will not lie by two jointly 
againſt defendant for calling them two 
falſe thieves, 19. pl. 112. 


Upon a verdict on 8. H. 6. c. g. that all 
the defendants forcibly entered, diſ- 
ſeiſed, and expelled, and one of them 
only held out, may all join in attaint 
upon the three firſt points, and the 
other may have his attaint ſole upon 
the detainer, I41. pl. 45 


The conuſor of a ſtatute enfeoffs the co- 
nuſee of part of his land, and his ſon 
and his ſon's wife for jointure of the 
reft, the conuſee having ſued execution 
on the ſtatute againſt the ſon, his wife 
need not join him in audita gque- 
rela brought on account of the feoff- 
ment, | 193. pl. 30 

Whether huſband and wife may join in 
treſpaſs in the lands of the wife aum 
ola, laying it to the damage of both, 
with acentinuando of depaſturing until the 
day of ſuing out the writ, 30g. pl. 59 


[e 3] On 


* 
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On error to reverſe a fine the terre-tenants 
ſhould be made privies by /c:re faciat, 
as they may loſe the land, 320. pl. 19 


Two being robbed of a joint ſum cf mo- 
ney may join in an action upon the ſta- 
tute of Minton; ſecus if the property 
were ſcveral, 370. pl. 59 


JOINTF.NANTS, TENANTS IN 
COMMON, and COPARCENERS. 


Whether a deviſe of a term to two equally 
makes a jointenancy or a tenaticy in 
common, 25. pl. 158 


If land be leaſed to 4. and B. for their 
lives j« intly, and for the jife of the 
longer liver, and to the aſſigus of him 
who firlt dies, during the life of the 
ſurvivor, Whether the word Jointly 

recludes them from making partition, 
and Whether he Who firſt c12s can aſſign 
his moiciv, or the entirety durivg the 
life of the other. If there be no 
alignment the ſurviverſhio takes 
place, 46. pl. 7 

Two coparceners bf an advowſon. the 
younger in ward, the guardian marry- 
ing her filler preievts to the ad vow ſon 
inthe name of both: Whether upon the 
next avoidance, af:er the ward 1s of 
age, the eldeſt thall preſcni if the other 
refuſe co join, 55. pl. 5 

Two jointenan:s for life, one leaſes his 
moiety for years rendering rent and 
dies, tne term continues, but ine rent is 
gone, 187. pl. 5 

A. levies a ſine to the uſe of himſelt and 
ſuch wife as he ſhovid marry, and then 
marries, his wife takes an eſtate in join- 
tenancy with him, 274. pl. 42 


A. leaſed for years, ard then deviſed the 


land to P. and to his ſiſter, and the 
keirs of every of their bodies, they have 
ſeveral inheritances, 326. pl. 1 


After 27. H. 8. 4. made a feoff ment to 
the ule of his wife, and if he ſurvive 
her to the uſe of himlelf and ſuch wo- 
man as he ſhall afte-wards marry, for 
the term of their lives, remainder to B. 
ſuch iecond wife thall take in jointe- 
nancy with him, though they come to 
Lacir eſtates at different times, 339.pl.48 


Leaſe to two, habendum io them for their 
lives, and the life of the longeſt liver, 
ſu:ceihvely, one after the other, and not 
Jointly, is no jointenancy, but they muſt 
take in fucceſſion, 361. pl. 8 


If a parcener have leaſed her ſhare, and 


upon a writ of partition too little be 
al.otted her, the leſſee hath no remedy; 
ſecus perhaps on partitioa without 
Writ, 52. pl. 20 
Whether a new writ of partition can be 
awarded if the ſhares be unequally diſ- 
tributed by the ſheriff upon nis former 
writ, 73. pl. 7 
In a writ of partition brought by a huſ- 
band and wife, declaring that the wife 
is co-heireſs with the detendant in tail, 
they need not ſhew the commencement 
of the eſtate, 79. pl. 51 


To ſuch writ of partition ſpecial baſtardy 
is a good plea, without traverſing the 
coparcenary, and the trial ſhall be where 
the birth is alleged, 79. pl. 52 


So it is a good plea that defendant has 
already the ſame writ againſt the plain. 
tiff, and judgment of partition ſtill un- 
executed upon it, 92. pl. 21 


Partition being made by deed before 
31. H. 8. c. 1. between the alienee of 
one coparcener in tail and 4. the other 
coparcener, 14 it be unequal the iſſue of 
A. may defeat it. Q. if equal, 8. pl. 54 


A purchaſer of the ſhare of one parcener 
cannot join in a writ of partition with 
another of the parceners, 128. pl. 58 


Whether jointenants may make partition 
by parol, and out of the county where 
the land lies, 179. pl. 43 


1! ot three coparceners one alien, no writ 
ct partition lies upon ine ſtatute by the 
others, becauſe they have a writ at 
common law : it both join in the writ 
ap ainſt the altenee, and one is nonſuited, 
ll the ſhall be ſummoned and ſevered, 
ai.d her part ſet out as well as the reſt, 
It of three the eldeſt purchaſe the part 

of the youngeſt, or if her huſband do, 
the writ lies for them at common law 
againſt the other, 243. pl. 55 


One tenant in common of a manor pur- 
chaſes freehold lands ſo intermixed 
with the demeſnes as not ealily to be 
knuwn. On a writ of partition againſt 
him he is to ſhew to the jury the bounds 
of his frechold; but if wo one ſhew 
them, and they make partitioa as well 
as they can, it is ſufficient, 265. pl. 5 

Deviſe to two in tail, who by parol make 
partition, this is void, and the ſurvivor 
ſhall take the whole; cu if they had 
only a term, 350. pl. 2 

See ENTRY, GAVELKIND» 


ISSUE, 


PETS JE 


ISSUE. 


On iſſue whether a demiſe was made by 
T. V. Lord N. the dignity is parcel of 
the iflue ; and if he was not a lord at 
the time of the demiſe it muſt be found 
againſt the party, 299. pl. 35 

In aſſiſe for two acres, pleas to each 
ſeverally, the plaintiff makes ſeveral 
titles, and joins iſſue by weniat affi/a 

Super titulo in the ſingular number, 


this is well enough, and ſhall be re- 
ferred to each, 325. pl. 40 


JUDGMENT. 


On default of the vouchee after the miſe 

joined upon the mere right, judgment 
ſhall be final againſt the vouchee and 
tenant, and the heirs of both, 56. pl. 17 


Where defendant pleaded a releaſe by the 
plaintiff, and when iſſue was taken 
thereupon confeſſed the falſity of his 
plea, judgment was entered for 

plaintiff, with a capiatur as to de- 

fendant, 67. pl. 19 


In a writ of right, if the tenant make de- 
fault after the miſe joined, the jurors 
ſhall not be demanded, but final judg- 
ment given. —But whether demandant 
ſhall have ſeiſin without a petit cape, 
gute, 98. pl. ol 
Whether the judgment upon 1. & 2. 
P. & M. c. 12. ſhall be againſt the 
defendant uod capiatur or in miſeri- 
cordiã, 177. pl. 73 
A verdict being given on one iſſue for the 
plaintiff, and on another for defendant, 
defendant may enter judgment on that 
found for him, if the plaintiff will not 
on his, 194. pl. 34 
And where defendant will not pray judg- 
ment on a verdict found for him, 
plaintiff may againſt himſelf for the 
purpoſe of attainting the jury, 194.pl. 34 
One ſtanding mute, or not anſwering di- 
realy, on his arraignment for high 
96 bf ſhall have judgment as if con- 
victed, 205. pl. 4 
Where one of two defendants in eje4ione 
firme pleads an entry of the plaintiff, 
to which he demurs, there cannot be 
judgment againſt the other pleading 
only the general iſſue, which is found 
againſt him, 226. pl. 40 
The judgment in treaſon for clipping 
the coin is to be drawn and hanged 
only, 230. pl. 55 
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In piracy, defendant ſtanding mute ſhaW 
have judgment of peine fort et "dur?,” 
mths: 241. pl. 49 

In gefione firme for the tithes, barn, and 
garden of a rectory, judgment that the 
plaintiff ſhall recover rhe refory, barn, 
and garden, and a writ of ſeiſin accord- 
ingly, and on enquiry of damages 
more returned than the plaintiff de- 
manded, and judgment entered for that 
alſo, Whether this is error, or amend- 
able, 258. pl. 16 


Entry in the guibus againſt 4. and 3B. 
verdict that A. diſſeiſed, but B. not, 
judgment ſhall be againſt A. for the 
whole, 312. pl. 85 


Where judgment is againſt the heir un 
the bond of his anceſtor by nib: dicit 
noz ſum informatus or confeſſion, the 
judgment ſhall be general and aſſets 
preſumed, | 344+ pl. 1 

But if he confeſſes the bond, and ſhews 
that a reverſion only deſcended, judg- 
ment ſhall be of that guand»' acciderit, 
and a ſpecial writ to extend the' whole 


land, 374. pl. 14 
In gjefione cuftedia terre et heredis, 
though it does not lie for the heir, if the 
jury aſſeſs entire damages the plaintiff 
releaſing them may have judgment for 
the fand, 309. pl. 56 
In a writ of right the tenant choſe trial by 
battle; but when every thing was pre- 
pared at the day and place appointed, 
the demandant made detault, judgment 
ſhall be final againſt him, 301. pl. 40 


See AMENDMENT, ANCIENT DEMESNE, 
DoWweER, 


JURY. 


All perſons having 408. freehold, or 1001. 
in chattels, are ſufficient pares tor 
the trial of an eſquire for treaſon, 

99. pl. 67 

There mult be fixteen jurors of the grand 
aſſiſe with the four knights, g8. pl. 51 

An alien tried for high treaſon ſhall not 
have a jury de medietate, 144. pl. 59 


The jury de medietate muſt be prayed 
before any of a common jury be 
worn, 304. pl. 5 

And before any venire awarded, 355. pl. 45 


When the panel in the grand aſſiſe is 
returned, the proceſs is a wenire facias 
with the names of the jurors inſerted, in 
the nature of an habeas corpora, 270. pl. a4 
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The Court will award proceſs into the 
next hundred, upon the ſaggeſtion of 
counſel that there are not ſufficient 
freeholders in the hundred; but that 
malt be returned by the ſheriff, 2 5. pl. 156 


In a writ of right, if, after ſervice of the 
writ of ſummons, all the knights do 
not appear, an hab. cor. ſhall be awarded 
to the ſheriff to have them at a day 
certain, 79. pl. 59 

One of the four knights being challenged 
in banc, and withdrawn, an alias ſum- 
mons awarded for another, and habeas 
corpora tor the reſidue, 103. pl. 9g 


Array made by a former ſheriff being 
quaſhed for coſinage, plaintiff may 
have a ve. fa. de novo to the new ſheriff, 
or to the coroner, ai his election, 188. pl. 11 


Upon the ai/fringas in attaint the ſheriff 
impanelled the jury, but did not return 
them till the eſſoin day of the return 
next following that of the writ ; and 
though both parties requeſted the Court 
to take them, the jury were diſcharged, 
and the ſherift amerced, 198. pl. 52 


After iſſue joined the King died, and a 
precept was made to the ſheriff, with- 
out writ or teſte of the chief jultice, to 
re- attach the deferdant, and a habeas 
corpus againſt the jury, and holden good 
in B. R. 118 pl. 78 

A wenire facias cum proviſo 15 not grant- 
able to the detendant but where he is 
actor, or there are laches or default in 
the plaintiff, yet one laches ſuffices for 

the whole ſuit : but it, after defendant 
bath ſued that out, the plaint'f ſve out 
a venire facias, which is ſerved, and 
not defendant's, he ſhall not have a 
habeas corpora cum ii prius cum provijo 
without treſh laches, iince none at all 
appears on the record, 215. pl. 51 


In challenging for conſanguinity there 


muſt be au averment that the ſhenff 


was of kin at the time of arraying tne 
panel, 37+ pl. 46 
Labouring a juror whowas not ſummoned, 
to appear and give a verdict accordin 
to his conſcience, is no cauſe of chal- 
lenge, 48. pl. 19 
In an information upon 21. H. 8. c. 13. 
where the farms lie in ſeveral hundreds, 
it four ot the jurors have not lands, nor 


hve in any of the hundreds, it is good 
cauſe of challenge, 61. pl. 32 


Challenge to the array, becauſe the wiſe 
of the ſheriff, having iſſue by him till 


alive, was related to one of the jury, is 
bad, without averment that ſhe was his 
wife before the arraying of the panel, 
and that he was ſheriff at the time of 
the panel ; but the place where the iſſue 

is alive need not be alleged, 91. pl. 14 
If an exemption of the vill be pleaded 
within time of memory in a challenge 
to the hundred, it muſt be ſhewn how 
exempted, 100. pl. 69 
Where a peer is defendant, it is 
cauſe of challenge that no knight is on 
the panel, 107. pl. 27. 208. pl. 18 


But the plaintiff at the diffring. jurat. 


perceiving this defect might not pray a 
venire facias de novo, abs. pl. 4 
If the juror reſide in the plaintiff's leet 
it is a principal challenge, although no 
tenure, for he is within the diſ- 
treſs, 176. pl. 27 
On a falſe return of a panel by a ſheriff, 
that it was arrayed by his predeceſſor, 
the party may challenge it for coſinage, 
notwithttanding the return, 177. pl. 34 


If the meſſenger by whom the ſheriff ſends 
the panel change ſome of the jurors at 
the plaintiffs requeſt, it is not cauſe of 
challenge to the array, but to the polls 
only, 182. pl. 56 


Plaintiff cannot relinquiſh his challenge of 
a juror ypon his being challenged by 
the defendant alſo, 198. pl. 51 


In attainr, two of the petit jury challenged 
the array which was tri=d aguinſt them, 
others challenging the polls muſt ſhew 
cauſe immediately, 201. pl. 6g 

He that challenges for the hundred muſt 
ſhew in what hundied the place 1s, 
and not drive the other party to ſhew 
it, 231. pl, 3 

A juror challenged by one defendant up- 
on a joint wvenire againſt two indicted 


for the ſame « fence, may yet be ſworn 


and ftand againſt the other, 152. pl. 8 


Where ſeveral defendants in replevin are 
at ſeveral iſſues, and but one venire is 
awarded, a challenge to the array by 
on: is good for all, 240. pl. 70 


The ſuggeition to have a writ to the co- 


yoners ought to be of a principal chal - 


lenge, and not of favour, 300. pl. 35. 
367. pl. 40 i 
It is not a prineipal challenge in gje4ione 
frmg that the ſheriff is coufin to the 
leſſor of the plaintiff, 300. pl. 35 


Nor 
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Nor that the plaintiff and ſheriff are 
both of the liveries of the ſame noble- 
man, 367. pl. 40 
Whether u juror who was not an hundredor 
at the return of the wenire facias, but 
became ſo before the day of trial, may 
be challenged for the hundred, 315.pl.3 


If the demandant or tenant be created a 
peer after the return of the venire 
facias, want of knight is no cauſe of 

challenge, 318. pl. 10 


A lord of parliament ſhall not be 1mpa- 
nelled without ſpecial neceſſity or com- 
mand of the King, 315. pl. 98 

In a cauſe for the lands of the wife, couſin- 
age of the ſheriff in the ninth e to 
the huſband is a good principal chal- 
lenge to the array, 319. pl. 13 

At the return of an habeas corpus cum pro- 
viſo plaintiff may challenge the array 

if there be cauſe, 319. pl. 13 

The manner of coufinage alleged in the 

challenge is not traverſable, 319. pl. 13 


Jn attaint the grand jury were returned 
ſummoned, by the ſheriff, who was re- 
lated to one of the petit jury, but the 

re-ſummons, diſtreſs, and tales, were 

returned by a new ſheriff. The 
grand jury being quaſhed, the tales 

were quaſhed alſo, 78. pl. 41 


A tales of fixty awarded in appeal of 
robbery, 213. pl. 43 
In appeal of robbery ſeventy-five jurors 
returned on the pacel, 213. pl. 43 


Where one juror appeared, and his ap- 
pearance was recorded, and he not be- 
ing diſcharged by challenge or other 
reaſonable excuſe was ſworn of another 
jury, Whether a taleſman may be ad- 
ded to ſupply his place and make up the 
number ot the firſt jury, 158. pl. 31 


Where two hundredors only appear on 
the firſt panel, the tales for default of 
hundredors need only conſiſt of two 
others, who ſhall be added to eight 
of the principal jurors not objected 
to, 200. pl. 61 


One of the principal panel may be joined 
to eleven tales, or one taleſman to ele- 
ven of the principal, notwithſtanding 
35. H. 8. c. 6. ſpeaks in the plural 
number only,. 244. pl. 64 


Whether a trial may be by taleſmen 


only, 244+ pl. 64 
Defendant in replevin taking out a 
penire cum proviſo may pray a de- 


cem tales as well as the plaintiff him- 
ſelf, 193. pl. 28 
Though the jury appear on a Babeas 
corpora cum proviſo, fall defendant 
cannct pray a zales till the plaintiff 
make default in chat alſo, 318. pl. 10 
The juſtices of ai prius may direct a 
tales ae circumflantibus to the coro- 
ners, 376. pl. 24 
Whether all the hundredors of a jury 
may be returned on the tales and added 
to the principal panel, 338. pl. 4z 
If a full jury do not appear, and the 
plaintiff pray a odiffringas without 
praying any tales, the Court ought to 
rant it at the prayer of the de- 
endant, 359. pl. 2 


Jury fined for drinking between the time 
of their agreeing in the verdict and 
giving it into court, but the verdict not 
vitiated, 37. pl. 45 

Jury eating at their own expence is 
not error, but only puniſhable by 
fine, 55. pl. 8 

Juror fined in bank who at the aſſizes hav- 
ing eaten would not agree, though on 


being ſent back he afterwards did agree: 
and the verdict allowed, 218. pl. 4 


Though the indictment on 5. El. c. 1. be 
found in Midalęſex, the jury who try it 
ſhall be of the place where the oath 
was tendered, 234. pl. 15 

Whether the jury may find a ſpecial act 
of parliament not delivered to them 
in evidence exemplified or other- 
wiſe, 239. pl. 40 

The jury finding an indenture of bargain 
and ſale verbatim may find another 
joint conſideration for it which is not 
expreſſed in the indenture, 46. pl. 69 


If the firſt juror be ſworn, and the reſt 

challenged, he ſhall chooſe a com- 
* to try the polls with him- 
elf, 25. pl. 156 
See ALIEN, LONDON, REPLEVIN, STA- 


Turk, VARIANCE, VERDICT, WAIT 
OF RIGHT. 


JUSTICES 


Of peace may enquire of murder, becauſe 
it is a felony, og. pl. 29 
Juſtices of gaol delivery who have reſpited 
a priſoner, may in vacation, after ad- 
journment of the ſeſſions, make order 
tor turther reſpite by the cuſtom of the 
realm, 205. pl. 5 
Where juſtices write to the clerk of toe 
crown 
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crown for a certificate of auterfoits 
convict under 34. & 35. H. 8. c. 14. 
they ſhall do it in their own names; 
but judges on the circuit in one county 
ſending to judges in another for a cer- 
titicate of the attainder of a principal, 
to arraign an acceſſary, ſhould do it by 
writ in the King's name, 253. pl. 103 
The juftices ſhall not be fined under 
13. H. 4. c. 7. without having had no- 
tice of the riot, 210. pl. 25 


Sce Arr EAT, FINE, MasTER & SER» 
VAN T, SUPERSEDEAS, 


K. 
KING. 


See ATTAINDER, Chuxcn, ExTIN=- 
GUISHMENT, FUGiTIVE, GRAN, 
MANOR, PREROGATiVE, Quo MiNVs, 
SLANDER, IT ENURE, 


—_— 


LR 


L. 
LANDLORD AND TENANT. 


Debt lies for rent againſt the original leſ- 
lee of a term, though he have granted 
over parcel of the land, and his gran- 
tee have made a feoſtment of that par- 
cel, 4. pl. 1 


But not for rent accruing after the aſſign- 
ment of his whole term, 247. pl. 77 


Covenant by the Vor that the leſſee Hall 
have heodgebote by affigument of bis bailiff 
al! not reſtrain the tenant's legal 
right to take withoutaſhgnment ; c 
it th: lie had covenanted not {0 7ake 
a0 10ut Afſegniment, 19. pl. 115 

Loſſee covenants and grants to his tenant 
that he ſhail hold the land to him and 
his wife during the life of the leſſor: 
mis is neither a ſurrender, nor a confir- 
mation, but a covenant only, 273. pl. 34 

The leſſor undertakes to his lefiee that he 
ſmall enjoy without the interruption of 
any perion ; if a ſtranger tortiouſly 
enter, an action lies on this ſpecial 
aum it, 328. pl. 8 

Ste LEASE, RENT. 


LEASE. 
Le: of av wbbev, © and ail lands, mea- 
EL das, Dature, and (He underwritten, 


« with the appurtenances &c. vis. ſuch 
* a cloſe and ſuch a cloſe,” the word 
viz, relates only to the underwritten, 
and all the other lands ſhall paſs by the 
expreſs words, 77- pl. 38 
A prior and convent made a leaſe of the 
fite and all the demeſnes of a manor 
for life, rendering rent; the King af. 
ter the diſſolution made a leaſe of the 
manor for years per nomen manerii, the 
rent and the reverſion of the demeſnes 
paſs, 233. pl. to 
Leaſe of all my meadows in D. contain- 
ing ten acres when I have twenty in D. 
all paſs, 80. pl. 56 


Leaſe by A. by indenture, witneſſing that 
he, as ſurveyor- general of B.'s lands in 
D. demiſed &c. tenements in L. with 
rent and re- entry reſerved to, and 
a clauſe of warranty from B. ſealed 
by both: Whether this be a good 
leaſe, 132. pl. 76 

A, leaſes ten acres of his reQory for ten 
years, and afterwards makes a leaſe of 
the entire rectory to B. the ten acres 
paſs as parcel without attornment, and 
afrer the ten years B, ſhall have 
them, 349. pl. 18 


Whether by the reſervation of wood and 
underwood in a leaſe, the foil on which 
the wood grows be reſerved, 19. pl. 110 


Timber trees aud great woods being ex- 


cepted in a leaſe do not include 


underwood or the herbage of the 
woods, 79. pl. 48 
A leaſe by prior and convent, of a manor 
with the appurtenances, and the rents of 
all tenements of the ſaid meucr, tithes of 
corn, perquifiies of courts, and all other 
emoluments, the advowyon of the church 
there Oc. cecepted and reſerved, the ex- 
ception ſhall be taken to begin at the 
words advorv/on of the church, and the 
leſſee ſhall have the perquiſites of the 
courts, 58. pl. g 
If a man demiſes “ a houſe and ſhops 
«© except the fh, this is a void ex- 
ception, 264. pl. 40 
Leaſe of forty-ſeven acres, fifteen of 
which are in 4. twenty in B. and 
twelve in F. when in tact all are in F. 
whether all ſnail pais, 80. pl. 57 


A leaſe for three years, and thoſe ended 
for other three years, and thoſe ended 
for other three years more, during all 
the life of the leſſor, is a leaſe for 
nine years only ; /ecus, perhaps, had 
it been from three years to three 


yeirs. 


put 
D A crak gf MS „ 


Le 


Le 


It 
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years during the life with live- 
ry. 24. pl. 151 
Where a man makes a leaſe for years, 
and afterwards makes another leate of 
the ſame land to commence before the 
expiraiion of the firſt term, the ſecond 
leaſe is void, 26. pl. 167 


Leaſe for years by indenture, to commence 
from Michaclmas, ſubſiſting a former 
one, if the firſt leſſee purchaſe the re- 
verſion the ſecond leflee may enter at 
Michaelmas, 112. pl. 49 


Leaſe for years to two, rowviſo that the 
leaſe ſhall be void if the leſſees die. — 
One dies, his executors ſhall have his 
part in the term during the life of the 
other; had the leaſe been for their lives 
the leſſor ſhould have it, 67. pl. 18 


A leaſe for years made in one county wall 
aſs lands in that and in another county 
alſo ; /ecus of a freehold, as there mult 


be livery in both, 246. pl. 71 


AJ. leaſes for thirty-one years, and four 
years after the beginning of that term 
makes a new leaſe by theſe words : 
« Know that I, the aforeſaid thirty-one 
« years being completed, have demiſed 
« and granted all the premiſes &c. 
© habend” et tenend” from the day of the 
© making of theſe preſents, the term 
*« aforeſaid being finiſhed, until &c.“ 
Whether this ſhall commence in com- 
putation till the expiration of the for- 
mer leaſe, 261. pl. 28 


Leaſe on the 8th of May, habendum for 
twenty-one years, &x tunc prox. ſe- 
guent, on what day it ſhall com- 
mence, 286. pl. 43 


Leaſe for twenty years to A. B. and C. 
A. and B. take a new leaſcto commence 
from the expiration of the firſt, or on 
the prior death of C. C. dies within 
the term, Whether the new leaſe muſt 
commence now, or may A. and B. 
ele& to wait the efflux of the twenty 
years, 312. pl. 8g 


Diſſeiſor leaſes for life, rendering rent, 
then grants the reverſion to the diſ- 
ſeiſee, who accepts the rent, this 1s a 
good confirmation, 30. pl. 207 


If huſband and wife leaſe purſuant to 
32. H. 8. c. 28. and then by act of 
parliament the land is ſettled to the 
huſband for life, with power to make 
leaſes for three lives or twenty-one 
years, he may make leaſes in reverſion 
during the firſt leaſe, 


357+ Pl. 43 


His guardian when the iſſue in tail was 
but one year old leaſed lands never 
be fore let, for twenty years, this will 
not be ſuch letting for twenty years 
be fore as will enable the iſſue in tail 
when of age to leaſe under 32. H. 8. 
c. 28. 271. pl. 28 


Of a leaſe of abbey lands made within 
once year next before the ſtatute of 
Diſſolutions, to one who had another 
leaſe at the time of making it, 73. pl. 8 


A leaſe made by a ſp ritual corporation 
within one year before the diſſolution, by 
31. II. 8. c. 13. is void, 280. pl. 13 


Lesſe by a dean with the aſſent of his 
chapter, and the ſeal of the chapter 
afixed, is good, if the dean alone be 
parſon in right of his deanery ; /ecus 
if the dean and chapter together be 
parſons impar/onee, 40. pl. 1 


If a biſhop leaſe to two, and by a ſecond 


leaſe ler the ſame land to one of them, 
tie ſecond alone being under the chap- 
ter-ſeal, Whether the firſt leaſe be void 
by the biſhop*s death, 46. pl. 9 


A leaſe was made by a parſon for forty 
years, confirmed by the dean and ordi- 
nary for twenty, Whether this be a good 
leaſe or not, 52. pl. 4 


Leaſe for life by a biſhop, who grants the 
reverſion for years, which was con- 
firmed by one of his chapters only, the 
other being diſſolved, Whether the 
continuance of tenant for life is a good 
attornment, or this grant ſhall be 
effectual as a new leaſe without attorn- 
ment: alſo, Whether this confirma- 
tion by one chapter only be ſuffi- 
cient, 58. pl. 7 


The biſhop muſt confirm as well as the 
dean and chapter a grant of parcel of 
the prebend, or it ſhall not bind the 
ſucceſſor, 61. pl. 30 


Leaſe for years or grant of a rent-charge 
by a parſon, to commence after his 
death, confirmed by the patron and 
ordinary, ſhall bind the ſucceſ- 
ſor, 69. pl. 30 


A. the parſon made a leaſe for years duly 
confirmed, the patron having granted 
the next avoidance, the grantee's clerk 
at A.'s death hath the advowſon diſ- 
charged cf the leaſe ; but if he die 
during the term, Whether the next 
incumbent ſhail hold it diſcharged of 
the reſidue, 72. pl. 5 


A leaſe 
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A leaſe made one year before the ſtatute 
of Diſſolutions of an abbey wood which 
had been fold every twenty years to 
the country round is void, 77. pl. 40 


A ſecond leaſe for fifty years, with re- 
entry for alienation without leave, be- 
ing made by a dean and chapter, to 
commence after a prior leaſe in being, 
Whether the alienation of the ſecond 

| leflee before the end of the firſt term 
avoids the ſecond leaſe, 102. pl. 83 


A leaſe for fifty years made by a college 
within one year before 31. H.8.c.13. 
to one who had a former leaſe ſtill in 
being, ſhall be good for twenty-one 
years, but for no more, 102. pl. 1 


Leaſe by a prebendary with aſſent of the 
biſhop and dean and chapter &c. 
without calling the dean by name, 
and concluding, In witneſs whereof the 
parties aforeſaid &c. the ſeals of the 
biſhop and chapter being affixed, Whe- 
ther this ſhall be a good confirmation 
to bind the ſucceſſor, 106. pl: 21 


A leaſe made by a prior and convent 
betore 31. H. 8. c. 13. reſerving uſual 
rent at two ſeveral feaſts in the year, 
whereof the firſt payment is not to be 
made till one year after the commence- 
nent of the leaſe, is not void under that 
ſtatute, 123. pl. 35 


An abbot leaſes land for life, and after- 
wards leaſes the reverſion thereof, 
habendum the land from Mz:chaelmas 
next after the firſt leaſe ended, for 
twenty-one years, this is a good leaſe 
cf the land fer ſo long, and the haben- 
dum and the premiſes ſtand well toge- 
ther. And therefore thou: h the tenant 
for lif- dic before attornment, yet the 
grant is good, the babendum ſhewing 
that 1t was intended as a leaſe of the 
land, and not as a grant of the rever- 
non, 124. pl. 40 


After a grant of the next avoidance, if 
the parion make a leaſe rendering 
rent, confirmed by the patron and 
ordinary, and afterwards the parſon be 
deprived for marriage, the grantee of 
the term preſenting the incumbent ſhall 
avoid the leaſe, 133. pl. 1 

Wood belonging to an abbacy annually 
{cid in parcels, and the produce paid 
to the hands of the abbot, held to be 


{u7 tn2 purpule of hoſpitality within 
zi II. 8. c. 13.5.5. and a leaſe of it 
2 ned within 2 Year before that ſta- 
nereloe void, 207. pl. 12 


Leaſe for years of tithes by the provoſt 
of V. confirmed by the dean and 
chapter, but not by the patron and 
ordinary; the provoſiſhip by act of 
parliament is united on the death of the 
provoſt to the deanery ; acceptance of 
rent by the dean is no confirmation of 
the leaſe, which is void by the provoft's 
death, 239. pl. 40 


On the grant of an advowſon to a biſhop 
and his ſucceſſors after the death of the 
preſent incumbent, a leafc by the bi- 
ſhop to commence when the advowlon 
falls in is void againſt his ſucceſſor if 
the incumbent ſurvive him, 244. pl. 60 


The incumbent of a chantry made a leaſe 
in the time of H. 8. which the patron, 
who had only an eſtate-tail in it, con- 

firmed ; the King after the diſſolution 
may avoid this leaſe, unleſs a diſconti- 
nuance or bar of the entail be 
ſhewn, 252. pl. 97 


Leaſes made by the dean of Wells need 
not the confirmation of the King, or 
even of the biſhop; the a@ that 
erected the new deanery on the ſure 
render of the old one, and pave the 
nomination of the dean to the King, 
enaCting alſo that the new dean and 
his ſucceſſors might grant, demiſe, or 
depart with their poſſeſſions in the ſame 
manner as the ancient deans could 
whole leaſes only required the confir- 
mation of the chapter, 273. pl. 35 


If a biſhop have two chapters both muſk 
confirm his leaſes, or the ſucceſſor may 
avoid tnem; but if one be diſſolved, 
then the confirmation of the other ſut- 
ficeth, 282. pl. 26 


A prebendary makes a leaſe for ſeventy 
years, the biſhop and chapter confirm 
the deniſe aforeſaid quoad fifty-one 
years, it is certainly good for that 
time, 338. pl. 43 

To avoid a leaſe made by a convent 
within one year before 27. H. 8. c. 28. 
reſerving leſs than the accuſtomed rent, 
it muſt be expreſsly averred to be frau- 
dulent, or it ſhall be intended good and 
bond ſide, 341. pl. 52 

If a parſon make a leaſe, which the biſhop 
confirms as patron and ordinary, but 
not the chapter, and afterwards the 
biſhop collate another, and then is 
tranſlated, this leaſe cannot be avoided 
during the lives of the biſhop and 
the incumbent who found the land 
charged, 856. pl. 42 

Whether 
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Whether a leaſe made by a parſon, if he 
abſent himſelf for eighty days, is void 
ab initio, or only from the time of ſuch 
abſenting, 372, pl. 11 


Grant of a manor by Ed. 3. to his ſon 
Prince Ed. and his heirs eldeſt ſons of 
the kings of England, to go — 
with the duchy of C. The prince died, 
and the manor eſcheated to the King, 
and deſcended to H. 8. who made a 
leaſe of it after the birth of Ed. 6. 
but he ſued out livery neither of the 
duchy or manor in the life-time of his 
father, this leaſe is good, and king 
Ed. 6. could not avoid it, 94. pl. 30 


A woman cannot avoid a leaſe made by 
ber firſt huſband ard herſelf of her 
land, if upon her marrying again before 
any day of payment her ſecond huſband 
accept the rent, 159. pl. 36 

Leaſes in reverſion by the chancellor of 

the duchy of Lancefier, without the 

uſual proviſo i quis plus dare voluerit, 
are void by ordinances of that 
court ; but where in ſuch a leaſe was 
faid, the King with the aſſent of the 


Leaſe by tenant in tail for twenty years, 
to commence at next Michaelmas, is 
good, - 246. pl. 69 

Leaſe for forty years by huſband tenant 
for life and his wife, who had the 
remainder.in tail, is void againſt her 
iſſue, 252. pl. 97 

Leaſe to three at will, the lefſor by deed, 
but without livery, reciting a ſurrender 
of the leaſe at will, grants to them and 
their heirs, this is void, for it is no con- 
firmation, the eſtate at will being 
determined, 269, pl. 20 


A leaſe to a ſpiritual perſon contrary to 
21. H. 8. c. 13. is not void, 358. pl. 47 


Tenant in tail of the gift of the King 
leaſes for years and dies, his heir 
accepts the rent, and is afterwards 
attainted, the King is in by reverter, 
and ſhall avaid the leaſe notwithſtanding 
this acceptance of rent, 115. pl. 65 


Terant in tail before the ſtatute of Uſes 
made a feoffmeni to the uſe of himſelf 
and his heirs, and then made a leaſe 
reſerving rent, and after the ſtatute he 
died, this leaſe ſhall not be avoided by 
a grantee of the iſlue who aliened with- 
out entering, cr. pl. 17 


Where the King after making a leaſe of 
lands for years, with the deodands, 
granted all deodands generally (not 
reciting the leaſe) to his almoner, 
and after the expiration of the leaſe 
made a new one like the former, the 
ſecond leſſee, and not the almoner, 


ſha'l have the deodands, 77. pl. 37 


The pariſh of H. extending into two 
counties of B. and V. leaſe of a cloſe 
of the name of C. in the pariſh of H. 
in the county of B. though in fact the 
cloſe was in V. is good; but where 
the name of the pariſh itſelf is miſtaken 
the leaſe is bad, 292. pl. 72 


If the leſſor and the leſſee for life join in a 
leaſe for years, and after the death of 
the leſſee for life the termor commit 
waſte, the firſt leſſor may declare as on 
his own demiſe, 234 pl. 18 


ce DErurv, MiSNOMER, Mis-RECITAL, 
REMITTER, SURRENDER, VARIANCE. 


LEGACY. 


A legacy of money to his daughter for 
and towards marriage is an abſolute 
gift, and if ſhe die unmarried her exe- 
cutors ſhall have it, 59. pl. 15 


A legacy to B. towards marriage, to be 
paid at the day of marriage, or at the 
age of twenty-one, does not veſt till 
one of the events takes place, 59. pl. 16 


If a man bequeath a moiety of all his 
— to his wife, to be divided equally 
tween her and his executors, ſhe ſhall 
have a moiety of all he died poſſeſſed 
of provided affets remain, 164. pl. 57 


Account will lie for a legacy to be paid 
out of the produce of land, but it 
cannot be ſued for in the ecclefiaftical 
courts, 15 1. pl. 5 


See DEVISE, EXECUTORS. 


LETTERS PATENT. 


Whether the leſſee of the grantee of the 
King, juſtifying in treſpaſs as ſuch, needs 
ſhew the letters patent, 29. pl. 199 


The aſſignee of the King's patentee can- 
not plead the letters patent without a 


profert, 54. pl. 17 
To an information for an intruſion let- 
ters patent pleaded without a pro- 
fen t. 115. pl. 66 


Whether letters patent be good dated on 
the iſtof December, in the thirty -!eventh 
year of H. 8. when the w-rrant to the 
chancellor was dated giſt Odober 

37. H. 8. 
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7. H. 8. and filed among the warrants 
of that year, but indoriedto be delivered 
on the iſt of December only, without 
any mention of the year of his 
reign, 133. pl. 3 

The patentees themſelves of lands &c. 
granted to the crown, as well as pur- 
chaſers of parcels from them, are 
entitled to a cenſat of their letters 


pateat under ſtatute 3. & 4. E. ©. 
c. 4. | 167. pl. 13 
Though a patent be ſurrendered, a con/tat 
is grantable if no vacat be entered 


on the roll, but not after Hacat 
entered, 167. margine 


Surrender of a patent to the maſter of the 
rolls, without its being recorded in his 
life, or the patent cancelled, or a 
vacat entered on the inrollment, is 
void, 195. pl. 35 

Surrender of a former patent after thedate 

of a ſecond, which was to commence 
from that date, will not make the ſecond 
patent good, 195. pl. 35 

The patent appointing a receiver of the 
court of aug mentations with condition, 
may be repealed without an office found 
of the breach of the condition ; but it 
is not therefore merely void, there 
mult be a ſcire facias to repeal 
it, 210. pl. 28 

Where general words in the King's 
patents ſhall not have a ſpecial in- 
tendment, 269. pl. 18 


Where the words ex /prcial? grati4et certd 
ſcientid in the King's patent ſhall have 
ſpecial intendments, 269. pl. 19 

If the laſt patent be of fairs and markets 
holden at different times from thoſe 
under the firſt, it is no Cauſe of re- 
peal, 276. pl. 52 

The ſtatute 34. II. 8. c. 21. of miſnomer 
in the King's letters patent does not aid 
non- noſmer, 331. pl. 22 


In a patent of King H. 7. the four letters 

H. R. A. and F. being the King's ſtile, 

were left out to be afterwards limmed 

with gold, ye: this patent in C. E. 

holden good, 342. pl. 53 
$ce OFFic®, SCIRE FACIAS. 


-1.ITMITATIONS: 


Ser FOR MEDON. 


L:1-V8K:Y:; 


If a fecffment be made to four, and 


| livery oaly to one, nothing paſſeth to 


the others, unleſs it be a feoffment by 
deed, 14. pl. 71. 35- pl. 25 
If a man have two leſſees by ſeparate 
leaſes of land in one county, livery to 
a feoftee, of all his lands ia that county, 
made upon the lands of one of the 
leflees in the name of the whole, paſſe; 
nothing of the other's land; cas if he 
were tenant at will, 18. pl. 106 


The wife of a termor continuing in the 
houſe avoids the livery made by the 
landlord to a feoffee ; nor ſhall this, 
though made in the name of the whole, 
be good to pals an acre of land in view 
held under the ſame leafe, 18. pl. 107 


Whether a feoffment with livery madeby 
the reverſioner, the termor being upon 


the land, be good, 33. pl. 13 


Whether livery made by two in the pre- 
ſence of the thi:d, under a warrant to 
the three to make livery coun&im et 
div iſim, be good, —Clearly not, it he 
had been abſent, 62. pl. 34 

On a feoffment of lands, ſome in leaſe 
others not, with letter of attorney to 
make livery, he does it in one parcel of 
the leaſehold in the name of all, but 
without the attornment or agreement 
of the termors, what paſſes, 131. pl. 71 


A corporation cannot make livery by the 
view, nor can an attorney, 233. pl. 10 


Where lands leaſed lie in two counties 
there muſt be livery in both, 246. pl. 71 


Ceftuy que w/e of three acres by ſeveral 
feoftments in one county makes a feoff- 
ment of all and livery in one only, yetall 
paſſes under 1. R. 3. c. 1. 283. pl. 30 


See FEOFFMENT, TENURE. 


LONDON. 


In attaint in London upon 23. H. 8. c. 3. 
the ſheriff to the re-ſummons returned 
the party and the petit jury ſerved, 
but as to the grand jury returned the 
ſtatute 37. H. 8. c. 5. and that both 
Juries were Londoners : the Court or- 
dered the ſtatute to be ſtruck out of the 
return, and made the diftringas return- 
able in London, 81. pl. 65 

If judgment againſt the garniſhee in a 
foreign attachment in Lenden be not 
executed, the plaintiff may reſort back 
to his principal debtor, and he may ſue 
the garniſnee notwithſtanding the judg- 
ment, 82. pl. 72 

Whether the cuſtom of foreign attach- 
ment holds between a citizen and fo- 
reigner, 196. pl. 42 

| Laus 
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Lands in London paſs by parol bargain 
and ſale without indenture or inrollment 
as before 27. H. 8. c. 16. by a proviſo 
in the ſtatute, 229. Pl. 50. 


A cuſtom that goods taken in London ſhall 
not be replevied by the King's writ, but 
only in London, is bad, 246. pl. 67 

A foreigner, as well as a freeman, may by 
the cuſtom deviſe his lands in London, 
but not in mortmain without the King's 
licenſe, nor with ſuch leave but to cor- 

porations within the city, 255. pl. 3 


M. 
MAINTENANCE. 


A man makes a feoffment to be rein- 
feoffed to himſelf and his firſt wife, 
remainder to his fourth ſon in tail, 
remainder to his eldeſt ſon, and after- 
wards makes a new feoffment to be 
re-infeoffed to himſelf and his ſecond 
wife, remainder to his eldeſt ſon in tail, 
and then dies, the fourth ſon enters, 
Whether the eldeſt under 32. H. 8. c. . 
may buy a pretended title to the 
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eſtate, 52, pl. 6 
A term is within the purview of 32. H. 8. 
c. 9. 74. pl. 19 


In a declaration againſt the leſſors upon 
that ſtatute it is neceſſary to aver it to 
be a pretenced right or title, but not 
to aver the commencement or duration 
of the term; and a miſrecital of the 
ſtatute is fatal, 74. pl. 19 

To labour and expend money in the law- 
ſuitsof another is maintenance, 356. pl. 39 


But not to aſſiſt another in ſuits and quar- 
rels which are not law - ſuĩts, 256. pl. 40 


A leaſe for years by one out of poſſeſſion 
made off the land, and for the pur- 
poſe of trying the title, is within the 
ſtatute, 374. pl. 17 


MANDAMUS. 


A citizen of London was disfranchiſed for 
refuſing to ſtand to the award of two 
of the aldermen in a cauſe of his in 
C. B. and a manaamus granted to re- 


ſtore him, 333. pl. 28 


MANOR. 


A law day or warren in a manor doth 
not paſs by a feoffment of the manor 
without cum pertinentits, 30. pl. 209 
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A leet jury refuſing to preſent according 
to their oaths may be fined by the 
ſteward : but if it bea jury or homage 
of copyholders in a court baron it is a 
forfeiture of their tenures, 211. pl. 31 


An indictment in a court leet or torn 
for ſtriking without bloodſhed is 


bad, 233. pl. I4 
Whether a court leet may be preſcribed 
for out of Michae/mas, 234. pl. 14 


In pleading his title the ſteward of a ma- 
nor need only ſhew that he kept the 
courts; he need not ſhew any engroſſing 
of the rolls, 156, pl. 26 


But it ſeems he ſhould ſhew a tender of 


his ſervices to each ſucceeding lord, 
fince it is iſſuable that ſuch a ſucceſſor 
did not exonerate him, 156. pl. 26 


The cuſtom of a manor was for the lord, 
or his overſeer, or his deputy, to make 
leaſes, the lord by will empowered two 
to make leaſes according to the cuſtom, 
they hold a court in their own names 
and grant a reverſion, the wife of the 
lord, it being aſſigned for her dower, 
may avoid this grant, 251. pl. 89 

The lord grants a rent-charge to B. out 
of the manor, and afterwards grants an 
eſcheated copy hold to 4. — Holden, that 
A. comes in ſubje& to the charge; 
fecus, perhaps, if an ancient copy holder 
had ſurrendered his eſtate to 4. and 
the lord had only admitted him ac- 
cordingly, 270. pl. 23 

The King may grant a manor and except 
the courts and perquiſites of courts, but 
a ſubject cannot, 288. pl. 54 


If the lord of a waſte of two hundred 
acres enfeoff another of fifty acres, the 
feoffee muſt encloſe them or keep his 
cattle from ſtraying into the reſidue. 

And ſo muſt the lord of the r:fi- 


due, 372. pl. 10 
MARRIAGE. 


On the plea of »- ungues accouple the 
biſhop to the writ for his certificate 
maſt expreſsly return the lawfulneſs or 
unlawfolneſs of the marriage; ſpecially 
returning elpouſals at certain ages 


is bad, 305. pl. 60 
So though he conclude “ Mut lawfully 
married, 313. pl. 92 
Certificate by the biſhop to ſuch 
WI, 369. pl. 48 


A lad of twelve years of age is married 
and put to bed to an adult ic male, and 
dies 
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dies before years of conſent, it is a 
marriage gzoad dower, and ſhall be ſo 


certified by the biſhop, . 369. pl. 48 The Queen in a grant of an office recited 


MASS. 


Every prieſt or miniſter, whether with 
cure of ſouls or not, is equally within 
1. El. c.2. 203. pl. 72 


One convicted by ſeveral indictments ef 
hearing ſeveral maſſes ſhall forfeit but 
one penalty under 1. El. c. 2. 323. pl. 31 


MASTER AND SERVANT. 


The chancellor of the augmentations de- 
livers a bond which he had taken for 
the Queen by virtue of his office, to his 
ſervant tu bail to the clerk, to whom 
the cuſtody of it belonged, the ſervant 
conſpires with the obligor, who cancels 
the bond—his maſter 1s c le to 
the Queen for it, and ſo is the ſervant 
and obligor, 161. pl. 45 


If a ſervant makes a bill acknowledgin 

the purchaſe of r bis maſter's 
uſe, and binds himſelf to pay, but does 
not ſeal the bill, debt will not he 
againſt him, but caſe on the aſſnmp- 
fit, 230. pl. 56 

The juſtices ought to certify the rates of 
ſervants wages according to 5. El. c. 4. 
5. 15.rhough they continue them exactly 
as in the preceding year, 265. pl. 3 


MISNOMER. 


An exigent is ſued to outlaw a de- 
fendant in appeal, who ſues out a 
ſuper ſedeas by the name in the writ, he 
cannot after that plead a 1mi/nomer to 
the original, 88. pl. 107 


Leaſe by the Provoſt and royal college of 


the college of the Bleed Mary, of Eton, 
Oc. by the name of the Provoſt and 
fellows of the royal college of Eton, 
Sc. is void, 150. pl. 85 


See LEASE. 


MIS-RECITAL. 


Leaſe for years to 4. and afterwards a 
leaſe of the ſameland to B. miſ-reciting 
the date of the firſt leaſe, to commence 
from the time of the firſt intereſt bein 
lawfully defeated. The aſſignee of 7 
took a new leaſe, ſurrendering the 
firſt, Whether B.'s term ſhall take ef- 
fe, 93. pl. 28 


Mi recita! of the date of an act of par- 
liament in the writ, Where it is rightly 


ſet out in the declaration, will not arref 
the judgment, 95- pl. 36 


a ſurrender made to her of a former 
rant as dated 33. H. $. when in fact 

t was dated 32. H. 8. this miſ-recital 
vitiates the grant, and is not aided by 
4.&5. P. & M. c. 1. 194. pl. 35 
Indictment reciting 1. El. c. 2. to be made 
at 2 parlament holden on the 23d of 
Fanzery, when it was adjourned to the 
25th, is a fatal variance: but an in- 


formation in this caſe reciting the par- 


liament tent. apud Weſt. anno prime 


reginæ nunc was holden good, though it 
referred to that indictment, 203. pl. 92 


One having bought a meſſuage in D. of. 


T. C. makes a feoffment by deed of 
his meſſuage, late of R. C. in D. this 
miſtake does not vitiate the convey- 
ance, 376. pl. 25 


Ser CONVEYANCE. 


MONSTRANS DE DROIT. 


The mortgagor of ſocage lands redeem- 
ing ſhall by monffruns de droit without 
1 recover the lands which the 
ng had taken into ward with the 
heir of the mortgagee his tenant i 
capite, 236. pl. 25 


See WAR DST. 


MORT D'ANCES TOR. 


In mort Þanceftor, if the iſſue joined on 
one of the three 2 be found apainſt 
the tenant, it ſeems the other ſhould 
be enquired of; as, if he plead in 
abatement, or vouch, all three muſt ; 
but if he plead in bar and fail, it is pe- 
remptory againſt him, 310. pl. 82 


MORT MAIN. 


The juſtices of C. B. refuſed to ineroſs a 
fine of lands to be holden in mortmain 
without a ſpecial writ for that pur- 
poſe 188. pl. 

Deviſe on 4. & 5. P. & M. to Trinity 
College, Cambridge, is good by 1. & 2. 
Ph. & M. c. 8. which ſhall be favour- 
ably expounded, 255. pl. 7. 


MURDER. 


Where perſons aſſembled with force to 
ſeize goods under pretence of lawful 
authority, and a woman unarmed com- 
ing out of the houſe was killed by a 
Rone, thrown by one of the aſſailants at 

another 
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another perſon in the gateway, this is 
murder in them all, 128. pl. 60 


Procuring before the birth the murder of 
an infant after the birth, is felony with- 
out clergy, 186. pl. 2 


If a wife procure the murder of her 
huſband by a ſtranger in her ablence, 
it is not petit tr2aſon in her, but ſhe is 
acceſſary to murder only, for the 
crime is but murder in the princt- 
pal, 254. pl. 103. 332. pl. 25 

But the wife ſo conſpiring with a ſer- 
vant, though her huſband be killed in 
her abſence, is guilty of petit trea- 
ſon, 332. pl. 25 


Sce InDicrwmeNT, PARDON. 


N 
NEGATIVE PREGNANT. 
Declaration on 5. & 6. Ed. 6. c. 20 for 
lending money for intereſt and uſury, 
and that the detendant received uſurious 
intereſt; plea that he did not receive 


is a negative pregnant, for by the loan 
the offence is complete, 95. pl 36 


NEW ASSIGNMENT. 


In a new affignment ſpecially nam- 
ing the place and its abuttals, the 
abuttals, as well as the name, muſt be 
proved, 161. pl. 46 


A new aſſignment in one acre of land 
or meadow is void for uncertain— 


ty. 264. pl. 39 


A new aſſignment muſt give a name to 


264. pl. 39 


the place, or abuttals, 


NONSUIT. 


fn a writ of right, if the tenant make 
default on the eſſoin day the demandant 
cannot be nonſuited, 103. pl. 8 


Whether the traverſer of an office can be 
nonſuited, 141. pl. 47 
Se Cosrs; REPLEVIN, TI RIAL, 


NOTICE. 


Se Chuck, ConvEYANCE, ECCLE- 
STASTICAL PERSONS, JUSTICES, TEN. 
DER, 


NUISANCE: 

Whether caſe by one who has freehold for 
diverting nultum aque of a ſtream, 
which cerrere conſut vit to plaintiff*s 
mill, is good, 248. pl. 80 

Whether aſſiſe of nuiſance lies for ſach 
diverſion, 


But where one has freehold in a, houſe » 
and a way to it over defendant's land, 


he muſt bring aſſiſe if it be ſtopped 


up, he cannot have an action on the 
caſe, 250. pl. 88 


A. fixed à ſmall pipe and cock into the 
main pipe; and diverted a water - courſe 
to B.'s houſe; after his death his wife 
occaſionally uſes it, it is a freſh diver- 
ſion in her, 319. pl. 17 


O. 
OCCUPANT. 
See RENT. 


OFFICE AND OFFICER. 


By the grant of the office of keeper with | 


31. fee of the rents, iſſues, and profits of a 
manor by the hands of the jor po 
manor is charged, 80. pl. 60 
The Court may diſcharge à filazer ore 
tenus without entering it of re- 


cord, 114. pl. 64 
Grant of the office of juſtice of 
C3: 144. pl. 58 


Acceptance by a judge of C. B. of the 
patent creating him a judge of B. R. 
vacates his former patent, 158. pl. 34 


A ſheriff fined in the ſtar- chamber for not 
taking the oath of office at entering on 
| his ſheriffalty, and for making a 
falſe return of a knight of parlia- 
ment, 168. pl. 19 
The office of exigenter is in the gift of the 
chief juſtice of C, B. and the King's 


grant thereof, even during a Vacancy . 


of the chief juſtice ſlip, is void, 175. pl. 25 
The exigenter, impriſoned for refuſing to 
anſwer cor miſſioners appointed by the 
crown to try his right to the office, held 


intitled to a habeas corpus, as a neceſſary 
miniſter to the court, 175. pl. 25 


The office of rey = cad of C. B. is in 
the gift of the King, 156. pl. 28 


So is that of c/o; brevium, 176, pl. 28 
[4] The 
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The clerkſhip of the hanaper is granted to 
A. and B. B. having only a duplicate ; 
A. ſarrenders the original patent; the 
duplicate cannot aid B. fof it is made 
by the chancellor's own pleaſure with- 
out warrant, 179. pl. 4 


The office of uſher of the exchequer is 
| holden of the King by grand ſer- 
jeanty, 213. pl. 42 
Whether ſurrender of the banner- bearer- 
ſhip, to a maſter in chancery who 
recorded a memorandum thereof, but 
without any delivering up of the pa- 
tent, is a valid ſurrender of the of- 
fice, | 176. pl. 29 
The office of receiver of the court of 


augmentations is not forfeited for non- 


attendance on any ſovereign when 
diſtreſſed by rebels, under 11: H. 7. 


c. 18. except that by whom the ap- 


pointment was made, 210. pl. 28 


The office of receiverſhip of the court of 
augmentations is ſo incorporated with 
that court as to be void on its diſſolution 
by act of parliament, 216 pl. 55 


The keeper of the great ſeal, when thefe 
is no chancellor, may appoint commiſ- 
fioners to hear and determine piracies 
under 28. H. 8. c. 15. f. 1. 211. pl. 33 


If a remembrancer of the exchequer be 
made a baron of the exchequer, the firſt 
office becotnes void, 197. pl. 47 


Of the offices of chief prothonotary in 
C. B. and coroner and attorney of 
B. R. and that the grant of them to 
unſkilful perfons is void, 150. pl: t 
Upon an information 2 on in- 
dictments affainſt an hereditary ſheriff 
for voluntary eſcapes of felons, and 
holding his tourn i» lcd 7nſueto, the 
office may be ſeized into the King's 
hand3 guer/aue, without /cire faciat or 
other proceſs, Is1. pl. 4 


Though the cuſtomer of a port muſt, 
by 1. El. c. 11. make a deputy, ſtill if 
he certify falſely into the exchequer 
through the concealment of that de- 
puty, he is liable to the penalties of 
3. H. 6. e. 3. 228. pl. 39 


A ſteward to hold courts, with a ſalary, 
may be appointed by parol, and debt, 
though not annuity, will lie for ſuch 
ſalary, 248. pl. 79 


The office of ſteward of a manor is not 
grantable as a reverſion, except by the 
King: and the grant being void, that 


of the fee for exerciſing it, is void 
alſo, 259. pl. 18 
But it may be granted to the ſon after the 
death of his father, grautee for life, by 
the ſame deed, 270. pl. 23 
The Biſhop of London, being 2 high com- 
miſſioner, is tranſlated to Jerk, fill his 
authority continues, 4199. pl. 60 
If he who holds à manor by the fervice of 
being conſtable of England, die, leaving 
two daughters only, they, while ſole, 
may exerciſe the office by deputy, and 
after matriage of the eldeſt her huſband 
alone may exefeiſe it: and the youngeſt 
alfo marrying, and the crown de- 
volving upon her he{band, who makes 
partition, ſtill the huſband of the eldeſt 
mult do the entire fervices, but the 
King may refuſe them at his plea- 
ſure; 285. pl. 39 
If a ſheriff ſucceed to à peerage tempore 
parliamantiz his office is not thereby de- 
termined, 359. note (a) 


The King by act of parliament might not 
grant the office of aulneagor without a 
warrant of the treaſurer; ſuch grant is 
then void, though it have a non obfante 
clauſe, if that clauſe be not ſhewn to 
the Court, 303. pl. 48 


Delivery of the writ of diſcharge of the 
old ſherift to the cletk of the county 
ſitting in the county court in the ab- 
ſence of the ſheriff, determines his au- 
thorityz 355. pl. 36 

S-e BonD, LETTERS PaTERT, RING, 

MaNOR; REV ERSION; SCIRE FACIAS., 


ORDINARY. 


5ce ECCLESIASTICAL PERSONS; 


OUTLAWRY. 


On a capias utlagatum returned non 2/7 
inventus, defendant appearing gratt; 
cannot plead to the outlawry, for the 
plaintiff is out of court, nor is it known 
that he is the party outlawed unleſs 
brought in by a cept corpus, 192. pl. 25 

Outlawry reverſed, without writ of error; 
for the omiſſion of the words rribas 
ſeparalibus diebus in the writ of procla- 
mation, 206. pl. 10 


If a capias utlagatum go into Middleſex 
againſt a defendant called, late of 
London, alias dictus of M. in the county 
of K. and the proclamations were in 
K. when in fact he was commorant iu 

Mieaddleſer 4 
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Middleſex, he may avoid the outlawry 
under 6. H. 8, c. 4. without writ of 
error; but if the action be brought in 
another county chan Loxdow or Midale- 
ſex, the proclamations need not be where 
he is commorant; and if he be wrong 


named in the writ, he may avoid it by 


the ſtatute of Additions, 213. pl. 44 
Outlawry does not lie in detinue of 
charters, 222. pl. 23 


The coroner on certiorari returning de- 
fendant duly outlawed is not ſufficient 
to make him an outlaw ; and the 
Court will reverſe it without writ of 
error, if it appear that defendant deli- 
vered a /ſuperſedeas at the fifth county 
court, 222. pl. 23 


The ſpecial capias utlagatum cum extendi 
acias does not authorize the ſheriff to 
ſellthe goods taken under it, 222. pl. 23 


Outlawry of an infant is not void, but 
voidable by error, 239. pl. 39 


Perſons committing treaſon of any ſort 
may be outlawed while beyond ſea, 
the ſtatutes 26. H. 8. c. 13. and 
x. & 6. Ed. 6. c, 11. extending to all 
treaſons, 287. pl. 49 


The capias on which the writ of exigent 
lies, muſt be into the county where the 
action is brought: if it iſſue on the 

teſtatum into a foreign county it is er- 
ror, 295. pl. 18 


In London, the recorder paſſes judgment 
of outlawry, 317. pl. 6 


A writ to certify the outlawry ſhall 
by the cuſtom there be directed to the 
ſheriffs, 317. pl.6 

Yet though their certificate 15 good for 
the King it is not ſo for a ſubject; and 
if the exigent itſelf be not returned, the 
outlawry is not pleadable in diſabi- 
lity, 317. pl.6 

Sec AuDITa QUERELA, ERROR. 


P. 


PARDON. 


If pardon of outlawry in an indictment 
vary from the indictment in the addi- 

tions, defendant muſt aver that he is the 
ſame perſon, 34+ pl. 20 


& We pardon to A. and B. all outlawries, 
„ Sc, againſt them or either of then 


* groclaimed,”” is fufficient, without 
ſaying 1 A. and B. a to carb of 
them, © 34. pl. 20 
If a al pardon intervene between 
the ſtroke and the death, Whether the 
felony be diſcharged by it, 99. pl. 65 
The judges are bound ex officio to take no- 
tice of a general pardon, 119. pl. 4 


A pardon of treaſon, with reſtitution of 
chattels, does not releaſe a prior re- 
cognzzance to the King, 124. pl. 39 


A. purchaſes lands holden 7» capite to 
him and his wife and his right heirs ; 
the King at his coronation pardons all 
treſpaſſes for whatſoever alienations made 
to him, it extends to this alienation, 
though the wife be not named in the 
pardon, 196. pl. 40 


The chancellor, not being certified whe- 
ther one outlawed after judgment in 
debt had ſatisfied the plaintiff or not, 
iſſued his pardon % que fie! rectus in 
curia, where it ſhould be it guod 
Jatisfaceret querenti ; and though, in 
fact, plaintiff was not ſatisfied, on two 
ſcire facias and two nibils returned the 
pardon was allowed, 172. pl. 10 


Murder is merged in petit treaſon, which, 
being diſcharged by a general pardon 
excepting murder, a ſervant convicted 
of killing his maſter, but not laid ro- 
ditorie, was reprieved, 235. pl. 19 


By a general pardon diſcharging all in- 
trufions and entries, the mean iſſues of 
capite lands in leaſe on rents, and the 
ſuing of liveries that have not been 
tendered, are diſcharged: and the ex- 
ception of homages, relief, rents, &c. 
with the actions of account and debt 
reſerved therein to the King, does not 
apply to theſe rents, which he was not 
entitled to by law at the paſſing of the 
ſtatute, 249. pl. 83 


If defendant in appeal of murder be found 
guilty of manilaughter, Whether the 
ing can pardon the burning in the 
hand, 261. pl. 26 
A general pardon which diſcharges all 
intruſions and ſuings of liveries,extends 
to thoſe whereof office is not found at 
the time of the pardon, 284. pl. 36 


Pardon of all intruſions, will not avail 
the heir without the words i/aes and 
profits, 280. pl. 42 

By ſtatute all contempts and executions 
are pardoned, but piracies are excepted, 
Whether the puniſhment of one for 
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ſtanding mute on an indictment for 

iracy be pardoned, gu.—but he may 
be indicted de novo for another piracy 
committed at the ſame time with the 


former, 308. pl. 73 


Whether on a ſuit in the ſtar- chamber for 
forging the cuſtomary of a manor, the 
King may pardon the corporal pu- 
niſhment without the party releaſ- 


ing, 323. pl 28 


Sce ACCEsSARY, BARON AND FEME, 
SC1RE FACIAS. | 


PARLIAMENT. 


Sce ERROR, PRIVILEGE, WRITS, 


PAROL DEMUR. 


In a ſuit by petition to the King in the 
nature of a formedon in remainder, for 
nds in the King's hands by attainder, 

ich right of remainder deſcended 
from an anceſtor who was remain- 
der-man expectant upon an eſtate- tail, 
the parol ſhall demur for the nonage of 
the petitioner, 130. pl. 17 


Three ſued as heirs in gavelkind, one of 
them an infant, were all outlawed ; the 
two of full age purchaſed their charters 
of pardon :—1n ſcire facias againſt them 

fimul cum c. the parol ſhall not demur 
for the infancy of the other, who 1s out 
of court till reverſal, 239. pl. 39 


If tenant for life grant his eſtate to one 
and his heirs, in formedon againſt the 
heir, an infant, he ſhall not have his 


age, 321. pl. 23 
PARTITION. 


dee JOINTENANT, 


PERJURY. 


Perjury in the proofof a ſuggeſtion to ob- 
tain a prohibition in B. R. is not puniſh- 
able in the ſtar-chamber, 242. pl. 53 


Suit in the chancery for perjury commits 
ted there, muſt be by Latiz bill, and the 
iſſue tried in B. R. and defendant ſhall 
not be ſworn to his plea, nor examined 
on interrogatories, unleſs that court 
had abſolute authority in perjuries 
before 5. El. c. 9. ſaved by the thir- 
teenth ſection, 288. pl. 51 


PERNANCY OF PROFITS 
Is taken away by 27. H. 8. c. 10. 32. pl. 4 
See CkssAvir. 


PETITION OF RIGHT, 


Sce ATTAINDER, MONSTRANS DE DROTT. 


PIEPOWDER 


Sce COURTS. 


PLEA. 


Whether in a gui tam action the declara- 
tion muſt be to anſwer to the King and 
the party who ſues, 159. pl. 37 


The action on Vet. 1. c. 20. mult be to 
anſwer as well the King as the plaintiff, 
and in the writ there muſt be a double 
recital of finding ſurety, 238. pl 34 


In debt on 23. H. 6. c. 24. count that he 
was elected by the greater number gene- 
rally, 15 good, 113. pl. 57 


Licet he was elected, ye! Lc. is ſufficient 
averment, 113. pl. 57 


Where two are named in a deed as 
grantors, but only one ſeals, it is not 
neceſſary to mention the other in the 
declaration, 227. pl. 43 


In B. R. in a bill of treſpaſs laid in Mid- 
dlejex defendant need not be charged to 
be in cuſlody of the marſhal, 118.pl.78 


Whether on 13. R. 2. ſt. 1. c. 5. and 
2. H. 4. c. 11. declaration againſt one 
only, for that he fimul cum A. B. 
impleaded in the admiralty court, is 
good, 159. pl. 37. And 

Whether the contract muſt be ſtated to be 
made within the body of the county, 
and not upon tae high ſea, 159. pl. 37 


« By indenture witne//ing.a demiſe from 


41 * 4 33 


.“ is not ſufficient averment that 


A. demiſed, 117. pl. 76 
here a deed giving a power to appoint 
is pleaded, if no appointment be made 
it mutt be ſo averred ; ſecus if the deed 


be not pleaded, 136. pl. 37 


In waſte plaintiff declared, that an abbot 


was ſciſed in right of his abbey of the 
place waſted, and demiſed to defend. 
ant, and that Hen. 8. being ſeiſed on the 
diltolution granted to plaintiff and his 
heirs 7enementa prædidta per nomen mane - 
rii de C. cum pertinentiis, this is ſuffi- 
cient, without averment that the land in 
leaſe is parcel of the manor, 207. pl. 14 


In ejectione firme for a reAory, it is ſuffi- 
cient to ſay in the count, that the par- 
ſon is ſeiſed in his demeſne without ex- 


prels averment of his life, 304. pl. 52 


In 


* 


Ir 
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THE 


In ejectment, count of a demiſe of three 


kundred acres per nomen manerii, by 
virtue of which he entered into mane- 
rium prædictum, is well enough, with- 
out ſaying he entered into the ſaid 
three hundred acres, and manerium is 
ſurpluſage, 304. pl. 57 
In an action for diverting a water-courſe 
which ran to B.'s houſe, he ſhould ſtat? 
that he avas owner of the houſe at the 
time, not that he i, in the preſent 
tenſe, 319. pl. 17 


A leaſe is made to commence at a future 
day, before which the reverſion is ſeve- 
ral times granted over, afterwards the 
leſſee entering commits waſte :— the laſt 
aſſignee may count ex afſienatione of 
each to whom the land came after the 
leaſe made, although there was no te- 
nure under them, 205. pl. 11 


Bond to pay an annual ſum for ſix years 
for the education of A. in debt the 
plaintiff need not aver the life of 7. 
ſince, if he were dead, payment muſt 
continue for ſix years, 329. pl. 13 


Defendant claiming as deviſee of the en- 
tire land need not ſhew it to be of 
ſocage tenure, $29. pl. 16 


In trover ſor a hawk, plaintiff muſt in 
his declaration ſhew that it was re- 
claimed, 3c6. pl. 66 


Ceftuy que uſe in remainder brings forme- 
don, he need not make a profe;t of the 
deed creating the remainder, for 
it belongs to the feoffees, or the 
remainder might commence without 


deed, 277. pl. 58 


In pleading a ſentence of deprivation, it 
is not neceſſary to ſhew before what 
judge the ſentence was given, 293. pl.3 


So adminiſtration may be pleaded gene- 
rally, without ſhewing who committed 


it, 294. pl. 7 


A life eſtate in remainder after the death 
of the huſband, and limited on a con- 
dition, may be averred to have been 
for jointure, though not ſo expreſſed in 
the conveyance, 317. pl. 7 


An alien undertakes to ſatisfy the mayor 
whatever ſhall be due for the cranage of 
ſalt imported into London, which by 
the .cuſtom is the twentieth ; — in 
aſjſumpfit plaintiſf declares, that the 
defendant hath not yet ſatisfied him 
far eight weys, being the tabentieth part, 
for the cranage aforeſaid, and good, as 
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if he had ſaid, hath not yet ſatisfied the 
twentieth part, 352. pl. 27 


A naked colour in eje&ione firme is not 
ſutlicient, as in aſhie or treſpaſs, which 
do not comprehend any title or con- 
veyance in the writ or count, as this 
action does in both, 366. pl. 35 


To debt on an indenture for payment of a 
ſum of money, payment without acquit- 
tance is a bad plea, 6. pl. 3. 25. pl. 160 


To debt on a leaſe for years non habuit 
nec occupavit is a bad plea; /ecus on a 
leaſe at will, 14. pl. 70 


To debt for twenty quarters of malt» 
tender and refuſal 1s a bad plea with- 


out wncore friſt, 24. pl. 154 


To declaration for delivering three hun- 
dred and ſeventy-three pounds of bad 
on an aun git for four hundred pounds 
of goed wax, ſtating half the price to 
have been paid in hand, the reſt to be 
paid on a certain day, plea of twenty 
pounds of wax given and accepted in 
ſatisfaction is good; but the declara- 
tion bad for not averring that the day 
of payment 1s not yet come, or that 
it is paſt, and the reſidue of the money 


paid, 75. pl. 23 
Count on a bond dated 12th of January; 


plea that it was made on the iſt is bad, 
for it docs not anſwer the one declared 
ON, 167. pl. 14 
In treſpaſs, plea that A. was ſeiſed in fee, 
and demiſed to the defendant, repli- 
cation that B. was ſeiſed in fee, and 
demiſed to plaintiff traverſing that 4. 
had anything, is bad, 112. pl. 48 


In treſpaſs for breaking a cloſe at D. 
juſtiſication in S. traverſing the treſpaſs 
in D. amounts but to the general iſ- 
ſue, 19. pl. 109 

To debt againſt a ſurety in a bond given 
by a priſoner in Lrdgare, and him con- 
ditioned to fave harmleſs and diſcharge 
fees, and render his body at any time, 
plea of conditions performed generally 
is bad, 118. pl. 1 


Whether the adminiſtrator of an admini- 
ſtrator to an action for a debt of the 
firſt inteſtate may plead plene admini- 
ftravit the goods of the tecond in- 
teſtate, 112. pl. 51 


That plaintiff had an elegit executed is a 
good plea in bar to an action for da- 
mages recovered, without ſhewing the 
return of the writ, 299. pl. 34 

In 
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In account by one as adminiſtrator of C. 
plea that C. made a will and executors, 

* demurred to for not traverſing the in- 
teſtacy, 202. pl. 6g 
Aſter a plea in bar and roucher which af- 
firms the writ, jointenure of parcel can - 
not be pleaded in abatcment, 291. pl. 67 


In treſpaſs, defendant conveying by ſe- 
veral deſcents in tail, the plaintiff can- 
not convey by a feoffment from one cf 
the meine anceſtors, and traveric his 
dying ſeiſed; but he ought, protlando 
to the reſt, to plead the fcoffment to be 
by the laſt anceſtor, and traverſe his 
dying ſeiſed, ; 107. pl. 25 

If ſeiſin be pleaded in the maſter and fel- 
lows of a college, it need not be ſaid in 
jure collegii, 103. pl. 5 


Bargain and ſale by indenture ſubſequent 
to the ejectment, pleaded as ſuch in 
ejedtionc firmæ, is bad; it ſhould be as a 

releaſe or confirmation, and the plain- 
tiff cannot reply ne granta pas per ſor 
Fait, but muſt either deny the deed, 
or that he had any thing at the 
time, 116, pl. 71 

Where the iſſue is, Whether 4. be alive 
or dead, the party who pleads the 
death nceds not ſhew the place of the 
death, for the wtenue ſhall be of the 
place where he was alleged to be 
alive, 14. pl. 72 

In account for tin, that defendant fold it 
and took a bord in the name of the 
Plaintiff is no plea, but is good before 
auditors, 29. pl. 193 


Ne ungues ſor receiver is a bad plea in ac- 
count by the bailor for money delivered 
to defendant to bail over, which he has 
done, for he muſt plead it ſpecially ; 
but he cannot plead it before audi- 
tors, 196. pl. 43 

To an information againſt the King's 
receiver for arrears of his account be- 
fore auditors, he may plead nil debet 
to the country, but cannot wage his 
law, 145. pl. 63 

One who, before the ſtatute of Uſes, was 
a cefivy que aſe with his wiſe, pleading 
the jointenancy after the ſtatute, mult 
ſhew the ſtatute, 32. pl. 3 


A party need not recite more of a ſtatute 
than is ncceſſary to ſupport his own 
\... Eaic, 303. pl. 7 
To debt on bend, with condition, reciting 
2 fale of lands, and that the cbligor 


ſpall warrant A. if he fpould enjoy it 
peaceably to him and his heirs to bold of a 
mancr by ſervices c. it is not double to 
plead, that A. did enjoy peaceably till 
his death, when his ſon entered without 
admiſſion, contrary to the cuſtom, and 
to {tate an entry of the lord for for- 
feiture. But defendant ſhould alfo 
plead ſpecially, that he did warrant, and 
that A. never was moleſted, 42. pl. q 
Pleading a demiſe for life to commence 
after the death of . is bad, no livery 
being ſhewn to paſs an immediate, or 
attornment to paſs a reverſionary inte- 
reſt, 117. pl. 76 
Entry of the plaintiff between verdict and 
judgment, whereby he became ſeiſed Bc. 
is no plea to a /crre facias for execution 
and damages recovercd in aſſiſe; but 
if he had plcaded that the plaintiff. 
is ſtill ſeiſed, quere, 227. pl. 42 
In aſſiſe, ſeifin of the plaintiff as villein 
regardant being 
ſhould be, frank or not ; and not the 
ſeiſin be traverſed, 284. pl. 32 


In treſpaſs, defendant pleading that plain- 
tiff a minor by indenture and letter of 
attorney therein, enfeoffed the defend- 
ant's father, and afterwards by inden- 
ture confirmed the ſaid tenement &c. 
habendum c. and deſcent to himſelf, is 
bad: 1ſt, Becauſe livery by letter of 
attorney of an infant is a diſſeiſin; 
2dly, Becauſe the confirmation 1s 
pleaded of a tenement & c. habendum 
Sc. when the land did not paſs by the 
confirmation ; 3dly, Becauſe defend- 
ant's father is not averred to be ſeiſed; 
4thly, Becauſe plaintiff is not averred 
of full age at the time of the con- 
firmation; 5Sthly, Becauſe no pro- 
fert of either of the plaintiff's inden- 
tures, 108. pl. 33 


Debt for rent againſt the deviſee of a 
termor, and demurrer becauſe plaintiff 
did not ſhew who were executors, and 
that defendant entered with their con- 
ſent; 2dly, For not ſaying expreſsly, 
that he entered by virtue of the de- 


viſe, 254. pl. 1 


In cire facias on a recognizance to per- 
form covenants to permit the plaintiff 
to have common in D. and not to alter 
the courſe of the fields; plea that de- 


fenJant kathpermitted &c. and hath not 


altered the courſe, is good, 279. pl. 6 


A. gives B. all his trees, and cuts them 
dewr, B. takes them away. In 
8 treſpaſs 


pleaded, the iſſue 


— ae. was th. mud A 6 LES an. 26 
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treſpaſs by 4. for cutting and taking 
away, he may plead not guilty to the 
cutting, and juſtify the reſidue, 305. pl. 5 
After a recovery in the court at It, 
the bailiff committed defendant in exe- 
cution, but thæt was not entered on the 
record; heeſcaped, and in debt againft 
him, and count on the record of the 
recovery, he pleads the commitment in 
execution without a prout pntet per 
recordum, the plaintiff cannot reply 2 
kiel record; but if ſuch commitment was 
illegal he muſt demur, 368. pl. 45 
The King by letters patent grants the 
manor of C. wzth the appurtenances z 
in formedon for one hundred acres of 
laud &c. in C. not ment.oning the ma- 
nor, the plea ſnould be n conce/it, and 
not nient compre/e, 342. pl. 53 


'Plea of a releaſe puis darrein continu- 


| ance ſhould ſay afio non, and not in- 


quifitio non, 361. pl. 10 
Leaſe of land by Hen. 8. excepting the 
trees. Edw. 6. grants the reverſion 


and the trees to the Duke of N. who 
leaſes the lands and trees to C. with- 
out impeachment of waſte, The duke 
is attainted of treaſon, and Queen M. 
rants the inheritance to defendant, 
who infeoffs the plaintiff, and binds 
himſelf to indemnify him againſt any 
claim of C. by virtue of his leaſe ; C. 
fells trees; in an action on the bond, 
and non damnificatus pleaded, the repli- 
cation muſt ſhew that C. claimed by 
virtue of his leaſe, and muſt conclude 
with fic damnificatus, 184. pl. 61 
After judgment againſt the biſhop and in- 
cumbent by default in guare impedit 
brought pending a ſuit to deprive the 
incumbent, being alayman ; indeccit 
by them for non-ſummons, the ſen- 
tence of deprivation now given 1s no 
plea, 353. pl. 30 
In debt againſt executors in Middleſex, 
who plead plene admini/traverunt, plain- 


tiff may reply aſſets in another coun- 
ty. 30. pl. 206 


Defendant having pleaded a que eftate of a 
term, the attorney general for the Ring 
in the exchequer traverſing the orig1- 
nal leaſe, after verdi& againſt the King 

15 too late to take advantage of the bad 
plea, 238. pl. 37 
Fine and nonclaim pleaded in bar of a 
ormedon ; replication that the parties 

to the fine had nothing at the time &c. 
but that @ ſtranger was ſeiſed in tee, 


is good, for the ſeiſin of a ſtranger 
1s immaterial, and cannot be tra- 
verſed, : 290. pl. 62 


Avowry for taking beaſts in V. in a com- 
mon field, under a demiſe from B. of 
the locus in quo, containing three hun- 
dred acres. Plea that before B. had 
anything &c. A. was ſeiſed in fee of 
the ſcite of the manor of N. whereof 
the ſaid three hundred acres are par- 
cel, and demiſed by indenture to B. 
A, years, que effate c. is bad: iſt, 

ecauſe it neither confeſſes and avoids 
nor traverſes ; 2dly, Becauſe the ſeiſin 
is alleged of the ſcite &c. whereof the 
three hundred acres are parcel, and 
alſo it is ſuppoſed common field; 3dly, 
Becauſe no profert ; Athly, Becauſe ir 
1s Jones a que eflate of a term, 
and plaintiff does not ſhew how he 
came to it, 171. pl. 8 
gee further As81SE, AUDIA QUERE- 

La, BoxnD, DEPARTURE, D1isTREss, 
DowER, ERROR, ESTOPPEL, EXECU- 
rok, FoxME Dos, HEIR, JroFaill, 
INNKEEPER, LEASE, LETTERS Pa- 
TENT, MAINTENANCE, MANOR, NE- 
GATIVE PREGNANT, NEW ASSIGN- 
MENT, REVERSION, SATISFACTION, 
SLANDER, SURRENDER, TENDER, 
TRAVERSE, TRESPASS, WASTE. 


POPE. 


Sce SUPREMACY. 


PLEGIIS ACQUIETANDIS; 


A. and B. are bound jointly and ſeverally 
for the debt of A. without faying that 
B. is ſurety ; plegiis acquietandis will 
not lie, though the jury find that he was 
only ſurety, 370. pl. 58 


POWER. 


Under apower to F. S. by will, to have 
as well the government and ordering 
of teſtator's children as the diſpoſing, 
letting, and ordering of his lands, J. 5. 
cannot ſell the land, 26. pl. 170 


Ceſtuy que 1ſe before 27. H. 8. deviſed 
that A. B. and C. his feoffees, ſhould 
ſell his land; A. dies, the ſurvivors 
cannot ſell, 177. pl. 32 

A father declares the uſes of lands to his 
ſon and ſuch wife as he ſhould marry at 


the nomination and appointment of 
four. One of them dies before the 


marriage, the authority of the other 
three is determined, 189. pl. 15 
[d 4] A father 
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A father cannot grant the marriage of his 


ſon, which is a prerogative inſeparably 
annexed to his perſon ; and if he give 
authority to others to appoint the 
marriage, by his death the authority is 
determined, 


Deviſe that executors ſhall ſell with the 
aſſent of A. if A. die before aſſent 
the power of the executors 1s deter- 
mined, | SITES | OY 


Where a private ſtatute of a college im- 
powers certain members thereof to 
diſpenſe with the ablence of a fellow, 
diſpenſation by the major part on- 
ly of thoſe individuals is not ſuffi- 
cient, : 247. pl. 74 

The King grants a commiſſion out of the 
court of augmentations to aſſign to the 
wife of an attainted perſon the third 
part of the lands of her huſband ; 
aſſignment by the comm o ers of the 
third partof the rent of a houſe, though 
confirmed by the king, and accepted 
by the widow, is bad, as not purſuing 
the authority, which was onlyto aſſign 
land, | -——"Y0J. Ps 30 


PREROGATIVE. 


The King cannot diſpenſe with future 
acts of parliament, though he ma 
with things in future whereof he hath 
the inheritance, 52. pl. 1 


If one indedted to the King for cuſtoms 
by covin infeoff his friend of land 
urchaſed with the King's money, 
Fimielf taking the profits, it ſhall be 
ſeized into the King's hands guouſ- 
gue, 160. pl. 41 
If a collector indebted to the King alien 
his lands and goods, and die without 
heir or executor, proceſs {hail iſſue 
agzinit the terre-tenants and poſ- 
ſeſtors of the goods to account 
Ec. 160. pl. 41 
Of the King's prerogative reſpecting 
impoſts and cuſtoms, and reſtrain- 
ing his ſubjects from going out of the 
realm, 165. pl. 5 
The King licenſes 4. to go beyond ſca 
for a certain purpoſe, provided that if 
he converſes with fugitives the licenſe 
Wall be void; by privy ſeal he com- 
mands his r2turn, the m=flengor is pre- 
vented by A. 's ſervants from delivering 
the meſſage, certifies it, and a conver- 
ngvith fugitives, into chancery, which 

45 ſent to the exchequer, and his land is 


189. pl. 15 


ſeized :—the licenſe is not revocable, 
being for a time certain, and converſing 
with fugitives does not make it void 
ab initio, 176. pl. 30 
Where the King's debtor taken in exe- 
cution for debt in B. R. is brought up 
into the exchequer by prerogative writ 
teſted prior to the arreſt, and commit- 
ted to the Fleet in execution for both 
debts, B. R. having him brought 
up by haveas corpus will remand 
him, 197. pl. 44 
The King cannot intitle himſelf to any 
inheritance or freehold deviſed to him 
without matter of record, 74. pl. 13 
Nor to any uſe, 74. pl. 17 
The terre-tenants of land wholly belong- 
ing to the King's accountant after he 
became ſo, are liable to account for the 
arrears duę from ſuch officer; but 
lands purchaſed jointly to him and his 
wife for her jointure are diſcharged. 
So if, ſeiſed in fee, he convey to both 
for her jointure before he get the office, 
ſhe ſhall not be charged for this 
land, 224. pl. 32 


The ſea leaves a great quantity of land 
upon the ſhore, Whether the King or 
the owner of the adjoining foil ſhall 
have it, 326. pl. 2 


The King cannot unite a manor to 
the duchy of Ccratuall without par- 
liament, 95. pl. 33 


Whether an alienation in fee-farm by 
a biſhop with confirmation, but with- 
out the King's licenſe, may be de- 
feated by him as founder, under Weſt. 2. 
e. 41. 10g. pl. 38 

Leaſes made by the King of lands of the 
duch of Lancaſter are not voidable for 
the nonage of the King, inaſmuch as 
they paſs from his perſon as King and 
not as Duke; for in the title of King 
that of Duke is merged, 229. pl. 22 

The King by his prerogative may nomi- 
rate ſneriſfs without the uſual meeting 
in the exchequer, 


See ENTRY. 


PRESCRIPTION Ax D CUSTOMS. 


A man cannot preſcribe as keeper of a 
park, without ſtating it to be an an- 
cient park; but Whether he may 
preſcribe at all in himſelf and his pre- 
deceſſors by reaſon of his office, which 
1: only for life, ee, 70. pl. 37 


A man 


225. pl. 35 
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A man (having ſeveral commons in one 


place, one appurtenant to one meſſuage, 
the other 10 another meſſuage, can- 
not make a joint preſcription for 
both, 164. pl. 59 
The cuſtom of wares foreign bought and 
foreign ſold within a city preſcribed 
for as ſeizable by the mayor, ſheriff, 
and citizens, at the ſame time ſhewing 
this uame to be by incorporation of 
Rich. 2. where before they were mayor, 
bailiffs, and citizens, is good, 279. pl. 10 
A copyholder preſcribes, that all cuſtom- 
ary tenants cu/de;m tenementi, inſtead 
of ejuſdem manerii, have common of 
eſtovers in another manor, it is 
bud, 363. pl. 27 
A cuſtom that tenant for life may only 
leaſe for ſix years, is bad, 358. pl. 46 


Sce HERIOT, PLEADING. 


PRESENTMENT 


Of bloodſhed in a court leet cannot be 


traverſed ; /zcxs of nuiſances, or what 
toucheth the frechold, 13. pl. 64 


PRISON Ax D PRISONER. 


Ihe Term being adjourned to Hertford, 
the warden ot the Fleet ſhall ſtill have 
cuſtody of the priſoners from C. B. the 
ſtar chamber, chancery, and exche- 
quer; but g«ere of the duchy court, 
for the caſtle and priſon of Herford 
is part of the duchy, 204. pl. 76 

One in the Compter, to change his p iſon, 
procured a feigned action and judg- 
ment againſt him in C. B. and was 
committed in execution to the Fleet ; 
but on diſcovery ot the fraud the Court 
ſet a fine on him, and remanded him 
back to the Compter, 249. pl. 84 


Whether B. R. can charge in execution 
in the Fleet one already there in exe- 
cutionat the ſuir of the N ing, 297. pl. 24 

Where a priſoner in execution would 
ſue attaint, but could not find main- 
pernors, the Court permitted him to go 
with a keeper to inſtruct his coun- 


ſel, 364. pl. 30 


PRIVILEGE. 


A clerk in chancery by ſuing out a 
general ſrper/edeas to an exigent forfcits 
Eis privilege, 33. pl. 18 

A member of the Houſe of Commons is 
privileged from arrefts during the ſci- 
uon ot parliament, but after ſuch par- 


liament may be taken again. And 
although he were not privileged, the 
ſheriff is not liable for an eſcape in 
giving him his liberty upon the writ 
of privilege directed to him for that 
purpole, 59. pl. 17 
The writ of privilege for officers of the 
courts is with a poſitive ſufer/edeas, 
and no procedendo lies if redreſs may 
be had in that court to which the de- 
fendant belongs ; contra where the 
privilege is only on account of a ſuit 
depending in the ſuperior courts, 

: 287. pl. 48 

An attorney of C. B. ſuing by attachment 
of privilege ſhall find pledges to pro- 
ſecute, as well as a ſtranger ſuing an 


attorney, 288. pl. 53 
A capias does not lie againſt a bi- 
ſhop, 315. pl. 99 


Wiic of privilege out of the exchequer 
not allowed to the receiver general of 
the revenues of the crown ſued in 
C. B. N 328. pl. 

A wife executrix is ſucd with her huſband 
in C. B.; though he was clerk of the 
crown in the Caancery, privilege was 


diſallowed, 377. pl. 30 


Where a man has privilege of court, and 

with his u ife coming thither to defend 

a ſuit againſt him, both ſhall have 

privilege from arreſts, 377. pl. 30 
See JuRos. 


PROCESS. 


See ADJOURNMENT, DISCONTINUANCE 
oF ACTION, JURY, OUTLAWRY, WRITS. 


PROHIBITION, 


Granted after ſentence in the ſpiritual 
court for tithes, where a mcdus was 


pleaded, 79. pl. 49 


On a prohibition to a ſuit for tithes of 
wheat, the land being ſuggeſted to be 
lately improved, and was ſo proved, 
but that tithes of wool and lambs had 
been always paid for it, though by the 
ſtatute the fame tithes continue payable 
for ſeven years, the parſon cannot 


have a conſultation, for he has not ſued 
tor theſe, 170. pl. 5 


It will not lie to the court chriſtian in a 
ſuit for a legacy to be paid out of mo- 
ney ariſing from lands deviſed to be 
fold by the executors for that pur- 
pole, 264. pl. 41 


Prohibition 


, ” 


rohibjtion lies to a ſuit for tithes of hay 
F and grain where the lands in the hands 
of an abbot and his farmers have from 
time immemorial been charged with 
tithes of wool and lambs only, 349. pl. 16 


PURPRESTURE. 
Building on a man's own waſte within a 
| fore is a purpreſture, but the juſtice 

of the foreſt may ſuffer it to ſtand and 
impoſe a rent on it, or he may raſe 
N, OY 240. pl. 45 
So is the erecting ofa beacon there, ibid. 
Or making a cauſeway there, ibid, 


Q. 


* 


QUARE IMPEDIT. 
fore induction the clerk canngqt 
Bp ead his patron's title to the K 
N 25 1. pl. 8 

A. has the nomination, and an abbot the 
preſentation to a church; the King 
comes to the poſſeſſion of the abbacy, 
and preſents without nomination; 
quare impedit lies againſt the incumbent 
only, without naming the King,48.pl.17 


impedit muſt be brought in the 
8 the cathedral church is, 
though the advowſon itſelf be in ano- 
ther county, 194. pl. 33 


If an agreement between tenants in com- 
* mon to preſent by turns be once exe- 
cuted, in guare impedit afterwards 
brought amongſt them the agreement 
need not be ſhewn, 29. pl. 194 


If defendant have judgment on demurrer 
' to the declaration, he ſhall have a writ 
to the biſhop without making any ti- 
Ne, 24. pl. 153 
In quare impedit, the patron's not being 
made a party to the writ is not er- 


ror, 76. pl. 34 
Nor that damages were adjudged for 
' half-a-year's value under W. 2. c. 5. 

where 1t appeared that the preſentation 

was not ance within the fix 


months, 76. pl. 34 


In error in guare impedit actendant ſhall 
have coſts and damages, 77. pl. 36 


In quare impedit, it is ſufficient for the 
* g:antce in ſce of the patron to allege 
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a preſentation by a pripr grantee of the 
next avoidance, 106. pl. 18 


In quare impedit, if the jury neglect to 
find whether the church be full, and 
of whole preſentation, and if the fix 
months are paſſed, Whether the plain- 
tiff may have a writ to the ſheriff to 
inquire of thoſe points, 135. Pp. 12 

If an executor of the grantee of the next 
avoidance grant it over, his grantee 
may maintain guare impedit without a 
profert of the will, 135. pl. 13 


In uare impedit, though the biſhop who 


is patron die pending the writ plaintiff 


may ſtill have judgment, and the writ 
to remove the clerk in poſſeſſion di- 
rected to the ſucceeding biſhop or me- 
tropolitan, 194. pl. 33 
The crown in quare impedit ſhall recover 
. ge, 8 pl. 30 
In quare impedit againſt the archbiſhop, 
biſhop, and clerk, on default b 5 
damages ſhall be had againſt all, but 
the plaintiff muſt make title, and pro- 
ceſs ſhall go to enquire &c. : 
though the jury find plenarty by the 
Clerk, of the collation of the arch- 
biſhop, the plaintiff ſhall recove, the 
preſentation and damages, 241. pl. 48 
In guare impedit againſt the biſhop and 
incumbent, the biſhop claiming only 
as ordinary; iſſue between the others, 
and judgment for the plaintiff; on the 
writ to the biſhop he is not eſto 
from returning, that pending the iſſue, 
and the church being void, another 
had preſented a clerk of whom the 
church is now full. Andifthis return 
be falſe, plaintiff may have a guare non 
admiſit againſt him, and a ſeire facias 
againſt the incumbent to try the ti- 
tle, 12955 260. pl. 21 
Plaintiff claiming under a grant from one 
who had two parts of the advowſon 
appendant to a manor (a ſtranger hav- 
ing the third), needs not ſhew how the 
grantor's turn commenced, for the 
appendancy ſhews it to have been by 
preſcription, 299. pl. 32 
If auring the vacancy of the ſee a writ 
to admit go to the guardian of the ſpi- 
ritualities which 1s not returnable, and 
before it is executed a new biſhop is 
created, the plaintiff upon ſuggelition 
may have a new writ to the biſhop re- 
5; 350. pl. 19 


The 
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The appearance of the parties being en - 


The count in quare impedit alle ging a 
'preſentation of 4. by the King, and 
admiſſion and inſtitution accordingly, 
and that the church is now void by 
the death of A. is good, without ſaying 
that A. was inducted, 360. pl. 7 

See ABATEMENT, TRAVERSE. 


QUO MINUS. 


In a writ of quo minus the plaintiff de- 
claring the King's title to the reverſion 
df his farm to be by _ from his 
leflor, needs not allege it to have been 
by deed ; and at any rate in this ac- 
tion the Court i:all intend it to be a 
legal grant, and aid him for the bene- 
fit of the King, 1874. pl. 18 


R. 


R A NSO M. 
Where there is fine and ranſom, the 


ranſom muſt be at leaſt treble the 
TT! | of 


RECEIPT. 


See BARON AND FEME, VOUCHER. 


RECOGNIZANCE. 


To three, before one of whom it is 

taken, is void as to him, but good for 
the others, — 320 Pl. 14 

d r ö 


RECORD. 
Whether by a writ of error in a plea 


which was i ovr court, when the judg- 
ment was of a former reign, the record 
is removed, 105. pl. 16 


The writ of error was directed to one 
chief juſtice, and the record certified 
by a new one, this is bad, for he 
had no warrant to remove the re- 
cord, 173. pl. 16 


Several judgments in debt againſt two on 

' ſeveral precipes, and ieveral lues, one 
writ ot. error to remove both records 
1s bad, | ES |S PP! 


In C. B. on the iſſue of a tel record of 
| the ſher:f> court, nere a day is given 
to bring in the record, it is ſufficient if 
a'tranicr.pt be ſent by mittimus out of 
chancery, ing record itielf need not be 
temoved, 186, pl. 4 


tered on the piea roll, but an eſſoin for 
the defendant on the ſame day, and a 
nonſuit for default of appe irance of 
the plaintiff entered on the efloin roll, 
plaintiff may proceed to judgment, for 
the x: cord of ' appearance on the plea 
roll confounds the efſoin, 223. pl. 
Outlawry of the plaintiff in C. B. pleaded 
to an action there, if on the iſſue of 
nul tiel recerd an exemplification of it 
under the ſeal of B. R. (into which it 
has been removed on error) alone 
be produced, it is a failure of re- 
dard, INN 227. pl. 45 


So if the outlawry be reverſed before the 

day to have the record in court, for it 
is no record 4 znitis ; yet are 

cufler ſhall be awarded, 188. pl. 8. 
228. pl. 45. | | 
Whether aul tiel record can be averred 
againſt an exemplification of one in the 
court of great ſeftions at Chefter, un- 
der the ſeal of the county pala- 
OS 
If defendant plead outlawry in the plain- 
tiff, variance in the day or place is a 
failure of record, 188. pl. 8 
On the iſſue of aul tiel record of à fine 
with proclamations in 3o. H. 8. the 
year was omitted in the proclamations 
in Trinily Terms but in thoſe of Eafter 
and Michaclmas it was inſerted ; holden 
no failure of record, 234. pl. 16 
I! the juitices of x: prixs die, the clerk of 
ailiic may bring in the records with- 
out certiorari io the executors, and 
the torm of the entry ſhall be as 
viual, 163. pl. 54 
A ceriicrari lies from B. R. to C. B. to 
remove the record itſelf of a fine for 
the purpotc of cancelling it for errors. 
But to remove a record of A prius on 
which attaint is brought, there muſt be 
a certicruri de tenore recordi out of 
chancery, and it mult be ſent into B. R. 
by muttimus, 274. pl. 44 
On error in dom. proc. from B. R. the 
chief juſlice carries up both the record 
and a tranſcript, but when examined 
the tranſcript alone remains, the record 
is remanded, 375. pl. 19 
See AMENDMENT, PRACTICE 


RECOVERY, 


P.ecovery to the uſe of 4. who after- 
wards infcoffs the recoveror, he ſhall 
| be 


/ 
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be ja by the recovery, and continue 
ſeiſed to the ule of A. 18. pl. 105 


A recovery is void if the tenant to the 
præcipe be not in of a freehold at the 
time, though he have a remainder in 


tail, 252. pl: 98 


Recovery ſuffered by a ſheriff of lands in 
his own county is erroneous, 188. pl. 8 


If tenant in tail ſuffer a recovery, with 
recovery over in value, and die before 
execution, it may be ſued out againſt 
the iſlue, 376. pl. 26. 374. pl. 15 
Or the recoveror may enter, 35- pl. 28 


See AMENDMENT, ERROR. 


RECUSANCY. 


The biſhop's chancellor may bring in the 
certificate under 5. El. c. 1. F. 9. of a 
re fuſal to take the oath preſcribed by 


1. El. c. 1. 234. pl. 15 
RELEASE. 


Bond to perform all covenants and agree- 
ments in an indenture, releaſe ot all 
covenants releaſes the agreements alio, 
but is no diſcharge of covenants al- 
ready broken, | 56. pl. 20 

Relcaſe of ali actions, quarrels, ſoits, and 

ttelpalles, is no bar to an action for 
a covenant broken after the teleaſe 
given, 217. pl. 2 

Tenant for life cannot releaſe to him in re- 
n:ainder, but muſt ſurrender, 251.pl.91 


A. with his wiſe and B. purchaſe lands to 
them and the heirs of A. and Y.; 
B. relcaſes to A. only, the wife takes 
nothing in B. 's moiety, but 4. takes a 
fee, though there was no mention of 
his heirs, for his intereſt before was 
a fee fimple ; ec hid ſuch releaſe 
been to the wife, who had culy a lite- 
eſtate, 263. pl. 34 

See AUBITA QUERELA, DEED, 


REMAINDER. 


A remainder of a term of ; ears can- 
not be limited over after an eltate- 
tail, 7. pl. 8. 253. pl. 102 

Deviſe of a term to A. for life, remainder 
over: the bequeſt is abſolute, and 4. 
may diſpoſe oi the Whole, 74. pl. 18. 
140. pl. 41. 277. pl. 59. 

A remainder limited by will upon a fee 
determinable on fajjure of paying rent 
to a ſtranger qv4bo i then have it, 

is void as o the ranger, but the 


heir may enter for condition bro. 
ken, 33. pl. 12 


Leaſe for life to A. and afterwards by in- 
denture reciting it, a demiſe of the 
remainder to B. habendum the ſaid 
remainder for twenty years next after 
the determination of the firſt leaſe, 
Whether the reverſion paſſes under the 
word remainder, and attornment be 
neceſſary, 46. pl. 1 

A. enteoffs to the uſe of himſelf and his 
wife for life, and to the heirs of their 
two bodies begotten, remainder to him- 
ſelf in fee, and has iflue, the iſſue ſhall 
take the eſtate as a reverſion, and not 
by way of remainder, 133. pl.6 


Gift to A. for life, remainder to the right 
heirs male of the body of the donor, 
remainder to his right heirs for ever; 
the donor dies leaving ifſue two ſons, 
then A. dies, and the eldeſt ſon enters 
and dies alſo, leaving iſſue a daughter, 
ſhe ſhall have the land, and not the 
uncle, 156. pl. 24 

See DEvise, TERM, 


REMITTER. 
No remitter againſt a record, g. pl. 1 


If before the ſtatute of Uſes a man made 
a feoffment of his wife's land to his ovn 
uſe, and deviſed it to her fer hte, 
Whether after ſhe ſhould be remit. 
ted, 23. pl. 148 

Tenant in tail before ſtatute of Uſ-s en- 
teoffs to the uſe of his ſon in fee, he 
ſhall not be remitted to his eſtate 
tail after the ſtatute, but his iſſue 
ſhall, 54. pl. 21 

A. tenant 1n tail in right of his wife made 
a feoffment to the uſe of bimſelf ard his 
heirs and died, the feoffees, at the 
requelt of B. the iſſue, made a leaſe for 

years, the wife then died, and B. en- 
tered upon the termor, and made ano- 
ther feofrment to the uſe of himſelf and 
wife, and his own heirs, and then died, 
leaving iſſue within age; and then the 
ſtatute of Ules paſſed. . After the death 
of B.*s wife his iſſue is not remitted, and 
A.'s cannot avoid the leaſe, 54. pl. 22 


If tenant in tail enfeoff his heir within 
age and hiswife, and die, and the heir 
alſo dic living the wife, his iſſue is 
remitted, 68. pl. 22 

Tennant in tail before the flatute of Uſes 
enfcoffs to the uſe of himſelf for liſe, 
remainder to the aſe of the iſſue in tail: 
the luce after the Rtatute, and after 


the 


If 
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the death of the father, is not remit- 
ted, 77. pl. 39 
Where a man ſeiſed of lands in right of 


his wife makes a feoffment to the uſe of 
himſelf and his wife for life, the poſ- 
ſeſſion which comes back again to the 
wife by the execution of it to the uſe, 
by the ſtature of Uſes does not work a 
remitter in her, and though found 
by office a remitter, that is of no 


. avail, 106. pl. 19 


G. tenant in tail makes a gift in tail to 4. 
remainder to his own right heirs ; the 
donee enters, and dies, leaving his wife 
enceinte; G.*s ſon enters after the ſta- 
tute of Uſes ; Whether he ſhall be re- 
mitted, or may A.'s iſſue, when born, 
enter upon him, 129. pl. 63 


A. ſeiſed of land to himſelf and his wife 
for life, and to the h:irs of A. makes a 
- feoffment to the uſe of himſelf and wife 
for life, remainder to a younger fon 
for life, remainder to his own heirs ; 
on his death his wife is remitted 
if ſhe pleaſe, and is in of her firſt 
eſtate, 191. pl. 22 


1f a wife tenant for life, remainder over 
in tail, levy a fine come ceo with procla- 
mations, with her huſband, to the re- 
mainder- man, who renders back a rent 
for the lives of both ; on the death of 
the wife, and of him in remainder, 
the iſſue in tail, may avoid this 
rent, 213. pl.41 
Tenant in tail makes a feoffment to him- 
ſelf in fee, and afterwards deviſes to 4. 
in fee, and dies ſeiſed, yet the heir 1s 
not remitted, 221. pl. 16 


Ceftuy que uſe in tail before the ſtatute of 
Ules made a feoffment to himſelf, re- 
mainder to his ſon and his wife in tail, 
and after the ſtatute died, the ſon 1s 
not remitted, 329. pl. 17 


Huſband and wife tenants in ſpecial ta], 
the huſband alone levies a fine to the 
aſe of himſelf, and deviſes the land to 
his wife, paying rent, remainder Over 
ſhe enters on his death, and pays the 
rent, it is a waiver of! her remit- 
ter, 351. pl. 24 

See BARON AND FEME, Dow FR. 


RE NT. 

A rent may not be deviſed, and be- 
ing but a chattel, ſhall go to, execu- 
tors, | cb. pl. 1 


A man made a leaſe to 4. for life and to 
B. for years, renderiag rent, to cotn- 
mence at A.'s death, who ſurrenders to 
his lardlord, he before the death of 4. 
enfeoffs C. A. dies, the rent is not ex- 
tinguiſhed, 31. pl. 2 10 

If a leaſe be made of land with a flock of 
ſheep, and all the ſheep die, Whether 
the rent ſhall be apportioned, 56. pl. 1 5 


Where rent is reſerved on two feaſls 
yearly, it ſhall be paid on that which 
comes firſt, though named laſt, 130. pl. Eg 


Demand or tender of rent on the laſt 
moment of the day of payment is 
| good, 130. pl. 69 
The leſſor of land and implements with 
it entered on his leſſee and made a. 
feoffment thereof, and the leſſee re- 
entered upon bim, the feoffee may 
now bring debt for the whole rent, 
and tnere ſhall be no apportion- 
ment, 212. pl. 37 


If tenant in tail leaſe for years, and after- 
wards releaſe all the rent but a ſhilling, 
Whether the iſſue accepting that is 
barred from the refidue, 304. pl. 5 3 


A. leaſed for years, and then deviſed to 
B. and to his ſiſter, and the heirs f 
every of their bodies ; the ſiſter dying 
leaving iſſue, Whether on the death of 
Z. without, the rent ſhall be apportioned 
to the iſſue, 326. pl. 1 


Leaſe to A. his executors and aſſigns for 
the life of B. and hvery accordingly ; 
A. leaſes to C. for years, rendering 
rent, and dies, B. living. It ſeems 
that C. ſhall hold as occupant, and the 
rent is gone, 328. pl. 10 


If a leaſe be made of a wood only, de- 
mand of rent muſt be made at the 
molt open and notorious place in 
the wood, 329. pl. 12 


One leaſe of three manors, rendering for 
A. gl. for B. 51. for C. öl. creates ſe- 
veral rents, for which there muſt be fe. 
veral avowries, 308. pl. 75 


Where rent is reſerved to the leſſor, his“ 
heirs and aſſigns, the heir, and not the 
executor, is entitled to it, 362. pl. 15 
A. makes a leaſe for life, rendering rent, 
and dies, Whether his executors, under 
32. H. &. c. 47. may diſtrain, or ſee 
ir arteats incutted in the life of 
. | 37 5« pl. 10 
. tenant fer life having ſurrendered one 
eizty, the leuor demiied the entire 


land, 


Lind, Habendum one moiety for life, the 

other for years after the death of B. 

paying 41. a-year rent for the whole ; 

this reſervation is entire, and he may 
avow for the whole, though B. ſtill hold 
his moiety, 256. pt. 11 
e ConpiTioN, ESTOPPEL. 


REPLEYVIN. 


After withernam awarded, the writ of 
ſecond deliverance does not lie for the 
beaſts taken in withernam, but for the 
ficſt diſtreſs, 59. pl: 14 


On a nonſuit in replevin for damage fea- 
ſant, the avowant ſhall have coſts and 
damages by 21.H.8.c.19. 141. pl. 4 


To a pluries replevin returnable in C. B. 
the ſheriff returned a claim of property, 
the proprietate probandã iſſued out of 
that court, 172. pl. 14 


To a pluries replevin in C. B. the return 
was an elongata, and no other writ;“ 
on withernam ſued out, if plaintiff do 
not appear, fince no plaint was before 
the ſheriff, Whether he can be non- 
ſuited, 188, pl. 12 


And on ſuch default, Whether the de- 
fendant by ſuggeſtion of property 
ſhall have a ſpecial writ for the cattle 
taken in withernam, or a return of the 
firſt cattle, 188. pl. 12 


Tenant by ſtatute-ſtaple may avow for a 
rent-charge, 205. pl. 7 


To a pluries replevin to the ſheriffs of 
London, return of a cuſtom ratified by 
parliament to replevy in the ſheriff's 
court there, and not by the King's 
writ, is bad; and an attachment was 
granted againſt the ſheriffs, 246. pl. 67 

Where defendant claims property he does 
not gage deliverance ; but the plaintiff 
muſt of a withernam, 189. p!. 14 


After nonſuit before declaring both on 
the replevin and ſecond deliverance, 
Whether defendant having a return 
irrepleviſable muſt make avowry to have 

an inquiry of damages, 230. pl. 14 

The avowant having return irrepleviſable 
on the ſecond deliverance may again 
impound the cattle, and if they die may 
take a new diſtreſs, 280. pl. 14 


See ABATEMENT, JURORS, RETURN OF 
WRITSs, Sur ERSED EAS. 


RES COUsS. 
Sie RETURN OF WRITs, TRAVERSE, 
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RESERVATION. 


Sce LEASE, RENT. ; 
RETURN OF WRITS. 


A return to a writ of proclamation upon 
an exigent under 6. H. 8. c. 4. made 
by the ſheriff out of office is void, 4. pl. & 


The ſheriff to an elegit muſt return an 
inquiſition, 100. pl. 71 
The ſheriff may not diſavow his return of 
a panel aftcr the term of the return, 
although he did not diſcover ſooner 
that the meſſenger by whom it was 
fent had changed ſome of the jurors at 
the plaintiff's requeſt, 182. pl. 56 


In treſpaſs, the ſheriff returning to C. B. 
that defendant is attached by goods to 
ſuch a value is bad; he muſt ſpecify 
what things he attaches, as they 
are forfeited to the King on de- 
fault, 199. pl. 54 

On the demiſe of the crown after inqueſt 
taken on a writ of extent but before it 
was returnable, if the return and 
liberate be in the time of the ſucceſſor, 
Whether it is not returned without 
warrants 205. pl.7 


An original not returned at the death of 
the Kin g cannot be returned in time of 
the next King, though all proceſs up- 
on originals not pending may, 165. pl. i 
A ſheriff's return to a ca. ſa. of a 
re/cous made from his bailiff itinerantis 
bad; /ecus if it had been from the 
bailiff of a franchiſe. So on a ze. /a. 
or ca. utl, after judgment, if a re/ſcous 
be made the ſheriff ſhall be charged, 
unleſs it be by the King's ene- 
mies, 241. pl. 47 
If the commiſſioners who were to ſwear in 
the ſheriff return the writ with the 
oath, when it was not taken, they ſhall 
be fined, 168. pl. 19 


To a writ of entry that the ſheriff is 
defendant and cannot ſummon himſelf 
is a good return, 266. pl. 8 


Sce ERROR, TRAVERSE. 


REVERSION. 


Whether the grant of the reverſion of an 
ofnce be good, 80. pl. 58 


If a man ſeiſed in fee deviſe for life, the 
reverhon cannot be pleaded to deicend 
to his ſon till after the entry of the 
particular tenant, 110. pl. 39 


If 
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If the teviifion of abbey lands be pleaded 
to be given to the King by virtue of 
31. H. 8. c. 13. without ſtating that 
they were pteviouſly ſurrendered &c. 
it is bad; 118. pl. 39 

A reverſioh is granted for life paying 

ally 20s. cam actiderit, this ſhall be 

intended when it comes into poſſeſ- 

fion, 376. pl. 27 


See REMAIN DER. 


| ROBBERY; 
To conflitute a robbery, there muſt be a 
putting in fear, 224. pl. 30 


8. 


SATISFACTION. 


Acceptance of a leaſe at will in ſatisfac - 
tion, is a bad plea to debt on bond con- 
ditioned to render an account, 1 a. pl. 1 


A. gives a bond conditioned that B. ſhall 
pay 20l. to the obligee, acceptance by 
the obligee of an horſe in ſatis faction 
18 a good diſcharge ; /ecus if the pay- 
ment had been to be made to a 
ſtranger, 56. pl. 18 


Ia all caſes where nothing but amends are 
to be recovered, accord with execution 


thereof is a good plea, 75. pl. 23 
Acceptance of one's own property in ſatiſ- 
faction is not a good accord, 358.pl.40 


Nor the acceptance of what is executory, 
as not to take effect till after the death 
of the party, 358. pl. 40 

A man condemned in debtin C. B. re- 

moved from the Fleet into B. R. where 
he had been condemned for another 
debt at the ſuit of the ſame plain - 
tiff. Satisfaction of both debts ac- 
knowledged in B. R, is good for 

both, 152. pl. 6 


So ſatisfaction of a debt recovered in the 
exchequer acknowledged in B. R. 
into which defendant was removed 
by Habeas corpus from the Fleet, is 
good, 245+ pl. 65 

An accord cannot be executory, to com- 

mence after a death. It is not any bar 

unleſs executed, 350. pl. 29. 


The amends given by the accord ought 
not to be of the party's own, but muſt 
be ſome charge to one party, and pro- 
table to the other, 356. pl. 39 


See Dow, PLEADINE. 


SCANDALUM MAGNATUM. 


See SLANDER. * 


SCIRE FACIAS. 
Upon a pardon of ootlawty on an appeal 
bf bes, r not have 4 
ſcire faciai agaluſt the lords metliate 
and immediate, but only againſt the 
appellant, 34. pl. 26 
In /cire facias upon 2 recognizance there 
muſt be two zihbils returned. So to 
have a charter of pardon of outlawry” 
allowed. But upon judgment againſt 
defendant himſelf one sibi ſuſhces, 
though there muſt be two againſt his 
executor, 168. pl. 17 


Defendant pleading to a /c:re facias that 
the parties to the fine had nothing, 
muſt add, neither in poſſeſſion nor in uſe, 
conformably to the ſtatute, 215, pl. 53 


Aire facias does not lie in C. B. on the 
tranſcript of a recognizance taken in 


chancery, 217. pl. t 
If a ſcire fartas be teſted on a Sunday it is 
errors 108, pl. 17 


Where there are two patents of the ſame 
office, the le ſt patentee may he removed 
by a /cire facias ſued out by the firſt 
patentee, 198. pl. 50 
But the laſt patentee ſhall not have /. 
fa. to repeal the firſt patent, though he 
ſeem to have right, 276. pl. 58 


An oficer of record cannot be removed 
even by the King for a forfeiture 
without /cire facias, 198. pl. 30 

When a /cire facias to repeal a patent is 
ſued” by the King the cauſe of for- 
feiture is inſerted ; contra at the ſuit 
of a ſubject, 198. pl. 50 

Scire facias by the firſt patentee to repeal 
a ſubſequent patent of the office of par- 


kerſhip, 197. pl. 45 
So by a bailiff of inheritance to repeal a 
patent of that office, 198. pl. 49 


Scire facias to repeal a patent of auditor- 
ſhip forfeited for not paſſing his ac- 
counts according to act ot parlia- 
ment, 197. pl. 46 

Scire facias to repeal the patent of 
King's remembrancer in the exche-» 


quer, 197. pl. 47 
So of ſerjeant at arms for non-attend- 
ance, 198. pl. 48 


Scire facias does not lie upon the tenor 
of a record, but an original writ of 
debt only, 369. pl. 52 

After 
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After judgment in anovity for exerciſing 
a ſtewardſhip, a /cire facias is brought 
for further arrears. It is a good plea 
that pending the writ plaintiff re ſuſed 
to hold a court, 377. pl. 28 

A fine come ceo levied to J. S. who grants 
back to the conuſor for life, aui he 
reverfror to himſelf in tail, Fc. the iſſue 
brings cire facias for the tenements, 
which after the death &c. gt to re- 
main to him, and bad, 69. pl. 34 

Fine come ceo levied by a man and his 
wife to three, who grant and render 
back an eftate-tail to the wife, remain- 
der to themſelves in tail, upon the death 
of the wife without iſſue; ire Fa- 
cias to execute the remainder in 
tail; 69. pl. 32 

On a /cire facias to have execution of a 
judgment by nibil dicit againſt the heir 
&c. he is too late to plead rien, * 
deſcent, 344. pl. 1 

In/cire facias on a judgment in annuity 
for arrears, plaintiff ſhall have exe- 
cution for thoſe incurred pending the 
writ, 377. pl. 28 


Sze Fine, SEISINS. 


SEARCH 


Shall not be granted in aid prayer, but 
in petition of right only, 320. pl. 18 


SEISIN. 


Dower for one hundred acres in L. and 
S. and judgment for that part in L. 
only, the writ of ſeiſin muſt be ſpe- 
cial, as the quantity there is uncer- 
tain, 34+ pl. 23 

Whether the lord avowing for ſer. 
vices mult allege ſeiſin within fifty 


years, 330. pl. 19 

Seiſin within fifty years need not be alleged 

in formedons, 315. pl. 101. 278. pl. 2 

Nor in /cire facias upon fines, 3 1 5. pl. 101 
Sce FORME DON. 


S LAND E R. 


« . Kemp will within theſe two days 
« be a bankrupt,” is actionable, 72. pl. 6 


« Men cannot have their cattle going up- 
*© on the common but? g. and his chil- 
« dren will kill them with Z2.'s dogs,“ 
is not actionable, 118. pl. 79 


« H. is infected of the murder, and 
« doth ſmell of it,“ are actionable 
words, 317. pl. 8 


Slander ſpoken. of the King is-puniſhable 


under Welt, 1. c. 34. only, and not 
under 2. or 12. R. 2. which extend on- 
ly to great men, nobles, &c. 155. pl. 19 


Indictment for ſlandering the King contra 
Jormam flatutorum divenſorum, and 
without ſaying “whereby ſcandal might 
«« grow &c.“ is good, 135. pl. 19 
An action of can. mag. will not lie for 
bringing a writ of forger of falſe deeds 


againſt a peer ; more eſpecially while 


that writ is pending, 285. pl. 37 


Plea of non damnificatus to an action 


for calling plaintiff a falſe thief, is 
bad; 26. pl. 171 
Proof of calling plaintiff a thief, will 
ſupport a declaration for calling him a 
ſtrong thief, 75. pl. 21 


An indictment for murder againſt A. is no 
juſtification for calling him a mar- 
derer, 236. pl. 26 


Nor that a robbery was committed, and 
common fame charged him with 
it, a juſtification for calling him 
thief, 236. pl. 26 


See DAMAGES, Joi N DER IN ACTION, 


SC.ATOF I 


32. H. 8. c. 7. is a public act, and in 
aſſiſe for tithes need not be re- 


cited, 85. pl. 87 


23. H. 6. c. 9. not being pleaded, Whe- 
ther the Court are ex officio bound to 
notice, that bonds given by priſoners 
are made in other form than is pre- 
ſcribed by that ſtatute, 118. pl. 1 


34. & 35. H. 8. c. 21. muſt be ſpecially 
pleaded, 129. pl. 65 

35. H. 8. c. 2. as to treaſons committed 
beyond ſea, is not repealed by 1. & 2. 
P & M. c. 10. . 7. 131. pl. 75. 298. 
Pl. 29. 

33. H. 8. c. 23. with reſpe to the 

trial of treaſon in a foreign county 


is repealed, 131. pl. 75 
And as to trials for treaſons within the 
realm, 286. pl. 45 


31. H. 8. c. 13. extends to the heirs of H. 8. 
as well as to himſelf, 280. pl. 12 


Neither 1. E. 6. c. 12. nor 1. Mar. c. 1. 
repeals 26. H. 8. c. 13. as to for feitures 
for old treaſons, 288. pl. 5 5 


26. H. 8. c. 13. and 5. & 6. E. 6. c. 11. 
extend toalltreaſons whatever, 287. pl. 49 


A ſaving 


— 


dp) 
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A ſaving in an act of parhament which 


is repugnant to the body of the act is 
void, 313. pl. g1 


13. Eliz. c. 8. made to continue for five 


years, and “ from then to the end of 
the firſt ſeſſion of the parliament next 
enfuing,” holden to mean the firſt 
ſeflion of a new parlament, and not the 
next ſeſſion of a 1 then in be- 


ing, 376. pl. 22 


STATUTE MERCHANT any 
STAPLE. 


See EXECUTION. 


STOLEN GOODS. 


The property is not altered by the 
completion in market overt, of a 
contract made out of Mt, with elec- 
tion of after refulal in the ven- 
dee, 99. pl. 66 


STRIKING IN CHURCH-YARDS. 


An indictment without conviction, or out- 
lawry, is not ſufficient to ſubject one 
who ſtrikes in a church-yard to the 
corporal puniſhment directed by 5. & 6. 


Ed. 6. c. 4. And Whether without 


ſentence he ſtand zp/o fafo excommu- 
nicated, guere,' 275. pl. 48 


STRIKING IN COURTS. 


Striking in Weflminſfter-hall ſedentibus 
curiis puniſhed with loſs of right hand, 
perpetual impriſonment, and forfeiture 
of lands and goods, 188. pl. 10 


For ſtriking in a court leet ſedente curia 
the ſteward may impole a fine,233.pl.14 


SUPERSEDEAS. 


A writ of ſecond deliverance is a /uper/z- 
deas to a retern, habend. ſued out after, 
though returnable before it, 41. pl. 4 


A /Juperſedeas does not lie on a mandamus 
poft mortem, or on a diem claufit extre- 
mum, but the party grieved muſt tra- 
verſe the office, | 170. pl. 2 


The eſcheator being commanded by the 
writ guod /uperdeat, when it ſhould be 
ſuperſedeat, held that it could not be 
amended, 170. pl. 4. 


If juſlices in quarter ſeſſions grant a writ 
of reſtitution on 8. H. 6. c. 9. Whe- 
ther any other juſtice not preſent can 
grant a ſuper/edeas, If at a ſpecial 


ke! 


ſeflions, none can except tte juſtices of 
B. R. 1387. pl. E 


See. CERTIORARI, ERROR. 


SUPERSTITIOUS USES. 


Land is given to a parſon and his ſucceſ- 
ſors to find lights in the church; he 
makes a leaſe of it, and with the rent 
finds lights till the 1ſt of Ed. 6. c. 14. 
Acceptance of the rent by his ſueceſſor 
aſter that ſtatute is void, and a patentee 
of the King may enter, 337. pl. 38 


Land given to a dean and chapter to pay 
thereout ten marks annually for a chan- 
try prieſt is not given to the crown 
by 1. E. 6. c. 14. but that annual rent 


only, 368. pl. 47 


SUPREMACY. 


The importers of books written abroad 
azainit the ſapremacy—and the ut- 
terers of them ;—they who read, and in 
conference approve of them ;—and 
they who, hearing their contents, afirm 
them to be good ;—they who ſecretly 
convey them to their friends to per- 
ſuade them to ſuch tenets ;—the prin- 
ters, and utterers within the realm ; 
—and they who ſend out books of this 
nature written within the realm as 
bouks written abroad, which are bought, 
read, and conferred on, —are all within 
the danger of præmunire by 5. El. c. 1. 
But receivers and readers only, not in 
conference allowing them, are not 
wichin this act, 282. pl. 22 


See INDICTMENT. 


SURCHARGE. 


If the herbage of a park be granted, and 
the grantce ſurcharge, fo that the deer 
have no food, Whether the grantor 


bath any remedy, 80. pl. 59 


SURPLUSAGE, 


Toa plea of deprivation, replication that 
plaintiff had appealed to the Archbiſhop 
of C. in bis prerogative court of the 
arches. On a general demurrer, be- 
cauſe the ſtatute gives thc appeal to the 
archbiſhop of the province generally, 

without limiting any court in particular, 
C. B. rejected the words 1 his pre- 
rogative court of the arches as ſur- 
plulage, 240. pl.46 


SURRENDER, 
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SURRENDER. 


A ceftuy gue uſe made a leaſe for twenty 
years, to commence at Midſummer ; 
his feoffees, by his requeſt, the day 
after, made another leaſe of the ſame 
lands to the ſame leſſee for thirty-four 
years, to commence at the ſame Mid- 
ſummer ; this is no ſurrender in the 
leſſee of the firſt leaſe, but a confirma- 
tion of it, and enures as a new one for 
fourteen years more, 57. pl. 2 


Where a ſurrender is pleaded, the agree- 

ment of the ſurrenderee thereto muſt 
be averred, 110. pl. 39 
A man makes a leaſe by deed, and after- 


wards enfeoffs and takes back an eſtate 
to himſelf and his wife in tail, and 


then the leſſee takes a new leaſe by 


parol, this is a ſurrender of the former, 
though the wife may avoid it after the 
death of her huſband, 140. pl. 43 


A leaſe by a piior is made to a 
woman for years, who marries and 
dies, the leſſor grants the reverſion to 
the plaintiff for years, to commence 
from the end of the expiring of the 
firſt term of years ; the huſband mar- 
ries again, deviſes his term to his wife, 
and dies in poſſeſſion ; ſhe alſo marries 
again, and with her huſband accepts a 
leaſe for life of the patentce in fee of 
the King, to whom the prior had 

ranted the reverſion ; by this accept- 
ance the firſt term is ſurrendered and 
merged, and the plaintiff may, by 
virtue of his leaſe, enter immediately, 
as well as if the years had be. n gone by 
the efflux of time, 177. pl. 35 


The leſſee of a meſſuage under the crown 
accepting by letters patent the of- 
fice of the cultucy thereof, with a 
fee annexed, is a ſurrender of his 
leaſe, 200. pl. 62 


A parol agreement without livery by 
tenant for life that the reverſioner ſhall 
have his intereſt rendering rent is not a 
ſurrender, 251. pl. 93 


A leflee's acceptance of a ſecond leaſe is 
a ſurrender of his former, though he 
had not at the time poſſeſſion of the 
land, 280. pl. 13 


A dean and chap er may ſurrender to the 
King without the content pf the biſhop, 
and tne corporation will be diſſolved 
thereby, 2282. pl. 26 


The reverſioner enfeoffs the tenant for 
Jife, it enwres as a ſurrender of 


the life-eſtate, and makes a ue 
feoffment, 358. pf. 48 


See COVEXANT, OFFICE. 


T. 
TENANT BY SUFFERANCE. 


If cefluy gue uſe for life, remainder over 


in tail, make a feoffment pur auter wie 
and die, the tenant is only by ſuffer- 
ance, 57. pl. 1 


If a termor after ſurrendering continue 
poſſeſſion and pay rent, it is optional 
in the leſſor to conſider him as tenant 
by difle:fin or at ſufferance, 62. pl. 34 


After entry on the leſſee at will he conti- 
nues poſſeſſion, Whether the leſſor ac- 
cepting future rent waives the diſſeiſin, 


and he ſhall be ſtill tenant by ſuffer. 
ance, 173. pl. 15 


TENANT AT WILL, 


The King having granted an eſtate for 
lite, Fit ſhall ſo long pleaje us, granted 
the reverſion to another in fee; the 
reverfioner cannot determine the eftate 
at will, but the King's ſucceſſor 


may, 94. pl. 29 


If there be two lefſees at will, Whether 


the death of one of them determines the 
will, 269. pl. 20 
Sec CORPORATION, 


TENDER, 


Debt againſt executors for rent accrued 
after teſtator's death in the debet et 
detinet. Piea, an eviction of part of 
the land in teſtator's life-time, and a 
tender ot the rent for the remainder in 
ſhillings; and demurrer, becauſe the 
Ag before bringin: the action 
were debaſed by proclamation to the 
value of ſixpence only, 81. pl. 67 

If at the time appointed for payment a 
baſe money be current in hea of ſter- 
ling, tender at the time and place of 
that baſe money is good, and the cre- 
ditor can recover no other, 82. pl. 6g 


Tender of the money after the day, and 
refuſal—Upon an after debaſement of 
the coin the debtor ſhall bear the 
laſs, 8a. pl. 70 


Upon 


r oc aa Vu 


If 
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Upon rent referved by the King payable 
on demand, at a place certain, on pain 
of forfeiture if not paid within one 
month, a tender after it 1s due, but 
within the month, ſufices, without 
another on the laſt inflant, 87. pl. 104 


Plea of tender at 4. to a bond for payment 
of money there, without uncore priſt 
and bringing the money into court, 
or without ancore priſt to pay at A. is 
bad; /ecus if it had been conditioned 
for the performance of any collateral 
act, 150. pl. 84 

To debt on bond, tender at the time and 


place, but that no one was there to 


receive, and wncore priſt, is a good plea 
without tout temps priſt, and may be 
pleaded after imparlance, 300. pl. 37 


If money is to be paid or tendered at a 
place certain, but no time limited, the 
party muſt give notice of the time when 
he will make the tender, 354. pl. 32 


Two proviſoes in two indentures of con- 
veyance of two ſeveral manors to . 
and B. that if the feoffor pay or 
tender 20s. to 4. and B. or to the 
heir of 4. they ſhall be void.“ A. 
dies, tender to B. is ill ; but to the 
heir of 4. good: yet it mult be of 
two twenty ſhillings ; /ecxs of a colla- 


teral act, 372. pl. 
Le EXECUTOR, NoTICE, PLEADING, 
| RENT. 
TENURE. 


If tenant by knight ſervice make a gift 
in tail, reſerving rent, the donee 


ſhall hold by knight ſervice, and the 
rent, 52. pl. 3 
The King having an honor, part by 
deſcent or purchaſe, part by attainder, 
tenure as of that houor ſhall not be in 
capite, 58. pl. 6 


Lands holden of an honor or manor ſhall 
never be holden of the King zz capile, 
though the honor or manor eſcheat for 
treaſon, 44. pl. 28 


A man having jointured his wife from his 
ſocage lands, and deviſed two parts of 
after-purchaſed lands holden i capite, 
the King ſhall not have any part ct the 
ſocage lands to ſupply the third part 
of the whole, unleſs covin be aver- 
red, 158. pl. 33 


Office found, that J. S. died ſeiſed of a 
manor holden of the King by knight 
ſervice generally, the heir witbie age; 


it ſhall be intended land in capie. 
And it being alſo found in another 
county that he died ſeiſed of another 
manor holden of 4. B. by knight ſer- 
vice, A. B. may traverſe the firſt ma- 
nor's being holden in capite, 161. pl 47 


A fine levied upon a writ of cuſtoms and 
ſervices, where it recited that there 
was a diſpute about caſtle guard and 
murage, and that now the lord granted 
that the conuſee ſhould be quit of the 
aforeſaid ſervices, ſaving all other ſer- 
vices ; this diſcharge of murage and 
caſtle-guard, which it may be were 
not of right due, 1s no diſcharge of the 
tenure in chivalry, 179. pl. 46 


The lord by chivalry releaſes to h's 
tenant, rendering a hawk ; this new 
reſervation is void, and tenure by fealty 
continues, 230. pl. 57 


If a man hold a manor of the King by the 
ſervice of being conſtable of England, 
it is a good tenure in grand ferjean- 
ty, 285. pl. 39 

Land holden of the King by the ſervice 
of finding two men with two oars to 
row over and beyond ſea whenever it 
ſhall pleaſe the King in perſon to 
paſs beyond ſea, is not grand ſerjean- 
ty, 285. pl. 39. note 

The feoffee of tenant in capite before 
the ſtature of quia emprores making a 
feoffment over to hold of his feoffor 
by a rent for all ſervices, clearly makes 
no tenure in capite, and the firlt 
meſnalty is holden only by knight 


ſervice, 299. pl. 33 
If on a melius inguirendum after 2. Ed. 6. 
renure be found of the King as of a 
manor, ed per que ſervitia juratores 
ignorant, it ſhall be taken for knight 
ſer vice, 306. pl. 64 
He who holds by the moiety of a 
knight's tee ſhall be intended to hold 
by knight ſervice, unleis found other. 
wiſe, 329. pl. 15 
Tcnure of the Queen by the ſervice of 
going to the wars at her Charge is 
no tenure iz capite, though found fo 
by office, 345» pl. 3 
The tenant of a manor in ſocage obtaining 
a releaſe of his lord who holds over 
i capite, ſhall himſelf now hold 12 


capite, 359. pl. 1 


Nee CONVEYANCE, EXTINGUISHMENT, 
INQUEST OF OFFICE, OFFICE, WARD. 
SHIP, 


le 2] 


TERM. 
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TER M. 


Sce DEvIsk, MAriNTEXNANCE, REMAIN- 
DER. 


TIT HES. 


If the parſon purchaſe a manor u ĩthin his 
pariſh, unity of poſſeſſion diſcharges ut 
of tithes 3 but when the poſſeſſion is 
ſevered, they revive, 43. pl. 21 


He who hath the inheritance of the 
Ciffer tizns, Templars, and Hoſpitallers, 
is diſcharged from tithes, but his leſſees 
or farmers mall pay them, 277. pl.60 


See AsstsE, PROHIBITION. 


TRAVERSE. 

To an action of detinue on an abſolute 
contract defendant may plead, that the 
contract was conditional, without a tra- 
vcric, 30. pl. 201 


In aſſiſe, the writ being of a freehold in 
C. and the plaint of one meituzge &c. 
Whether defendant pleading that the 
tenements were in H. muſt traverſe 
their being in C. 78. pl. 43 


In quare impedit, the plaintiff claiming the 
church as iz groſs, and ſetting out a 
preſentaticn from the perſon under 
whom he claimed, Whether defendant 

_ claiming the church as appendant muſt 
traverie that it is in grols, or the pre- 
icntation, 78. pl. 44 


If one party plead an aſſignment, and the 
other reply a ſurrender, he muſt tra- 
verſe the aſſignment, 110. pl. 39 


The King licenſes 4. to go beyond ſea 
for a certain purpoſe, pros ided, that if 
he converſcs with fugitives the licenſe 

Mall be void; by privy ſeal he com- 
mands his return ; the meſienger cer- 
tikes a converfing with fagitives into 
chancery, wnich is ſent into the exche- 
quer, and his land is ſeized, this certi— 
ficate 13 not traveriable, 176. pl. 30 


Traverſe for a chain, which defendant 
knowing &c. ſold, and the money con- 
verted, Flea traverſing the ſelling, 

and concluding with a verificati ON, 18 
war 121. pl. 14 

Kxecutors renounce; the adminitirators 
appointed bring debt, and in the count 
ſuppoſe an inteſtacy, Whether 9 ay 
be travericd, 226, 27 

Traverie that a manor 15 no: TIS 22 8 
freehold adimiis it to be a manor, which 

. theretore uced not be pro ed, 183. pl. 58 


If the ſheriff return a reſcous the party 18 
entitled to traverſe it, 212. pl. 36 


In a writ of intruſion of ward the mar— 
riage not ſatisfied ; plaintiff having 
alleged a tender of marriage, defendant 
may traverſe it, 255. pl. 6 


Avowry damage feaſant in defendant's 
freehold, Whether plaintiff pleading 
coparcenary with the defendant mult 
traverſe the ſole ſciſin, 280. pl. 15 


Avowry for a rent-charge ſtating the 
rantor ſeiſed in fee. Plea that it was 

an eſtatestail ſhould traverſe the ſeiſin 
in fee, 312. pl. go 
In deceitagainſt an attorney for appearing 
to an attion without warrant, and by 
covin pleading nn eft informatus. 
Plea that the action was againſt the 
plaintiff and B. jointly, and that B. 
retained &c. mult traverſe the co- 
vin, 361. pl. 13 
In replevin, on the queſtion who ought to 
keep the incloſutres, the avowant ſtated 
himſeif to be ſeiſed in fee, though he 
needed not to have ſet out any parti- 
cular eſtate, but generally that he was 
ſeiſed of the cloſe, yet having done ſo 
the preciſe eſtate is traverſable, 365. pl. 32 


In gje.ione firmæ ſuppoſing a demiſe by 
C. plea that before C. had anything 


B. was ſeiſed in fee and enfeoffed 4. 


who died ſeiled, and his fon leaſed to 
defendant, who was poſſeſſed till ouſted 
and the fon diſſciſed by the faid B. 
who aftc1wards enteoffed the ſaid C. 
who demiſed to plaintiff. Replication 
proteſting againit the feoffment to . 
2nd the dying ſeiſed, may traverie the 
diſteiſin, tough the feoffment or dying 
ſeiſed might both be traverſed at the 
election of plaintiff, 355. pl. 34 


Avcwant makes title by deſcent, as 
collateral heir of P. & 7 the ſaid P. 
died ſeiſed without iſſue. Plainuff 
claiming by deviſe from P. muſt tra- 
verſe the dying ſeiſed, for the deſcent 
is not traverſable, 366. pl. 36 

In fadcrem vit an averment may be 
againſt a ſheriff's return, 349. pl. 14 


See PRESENTMENT, TENURE. 


TB RA ON, 


Where two conſpire to commit treaſon, 
and one only executes it, both are trai- 
tors, and this at commoa law before the 


ſtat. 25. E. 3. ſt. 5. c. 2. 98. pl. 56 


One 


On 


If 


If 


Se 


I 


I 
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One witneſſing of his own knowledge, 
and another by hearſay from him, 
though at the third or fourth hand, 


are two ſuincient witneſſes in high. 


treaſon, 99. pl. 68 
Whether a ſervant letting in a felon by 
night, leading him to her miſtrels' 
bed, and holding the candle while he 


murders her, but not ſaying or doing 


anything, be a principal 3 and Whether 
it de petit treaſon in her, 128. pl. 57 


Knowingly to receive the maker of falſe 
coin is not treaſon, but miſpriſion of 
treaſon. 296. pl. 21 


A ſubject conſpiring abroad for the inva- 
ſion of this kingdom, though it is not 
put in execution, is guilty of treaſon by 
compaſing tie King's death, and 
ſhall be tried according to 35. H. 8. 
© #6 298. pl. 29 
If on a proclamation of enmity for re- 
ceiving and protecting rebels a ſubject 
procures money to be ſent from a 
foreign prince to the receivers or re- 
bels, though it is intercepted, it is 
treaſon. -- So if he conveys or diſtributes 
ſuch money among them, 298. note (a) 


If a known ſubject of this realm indicted 
for treaſon plead that he is a liege ſub- 
ject of another King, and refuſe to an- 
ſwer to an indictment, he ſhall have 
judgment as if convicted, 300. pl. 38 


See ALIEN, FORFEITURE, JUDGMENT, 
OUTLAWRY, STATUTE, LI RIAL. 


T-KESTPA-T:8 


On the caſe will not lie againſt the maſter 
of a dog which has killed ſheep, unleſs 
be knew it to be miſchievous,25.pl.162 


If a dog kill ſheep without his matter 
ſerting him on, to treſpaſs for that kil - 
ling he needs only plead the general 
iſſue, 29. pl. 195 

In treſpaſs and juſtification under a free- 
hold in 4. replication that H. long be- 
fore ſeiſed in fee, enfeoffed the plaintiff, 
whom A. diſſeiſed; that afterwards he 
re entered, and continued ſ{eiſed unt;l 
&c. is bad, 134. pl. 10 


That a robbery was committed, and com- 
mon fame charged the plaintiff wich it, 
is a good jullification to treſpaſs for 
apprehending and carrying him to 
priſon, 230. pl. 26 

Whether treſpaſs de uxore rapta ct abdudta 
cùm bonis viri may be brought in any 


other county than where the abdoction 
was, 256. pl. 10 


See PLEADINGS, 


N 


Where the iſſue is matter of ſpiritual 
cognzance mixt with a temporal mat- 
ter, it ſhall be tried by a jury, and not 
by the ordinary, as an avoidance of a 
church by reſignation, 228. pl. 48 


The parties at the trial are demandable 
fictt, and on default the plaintiff ſhall 
be nonſuited, or an enquiry awarded 
by default againſt the defendant, 
though a fall jury do not ap- 
pear, 265. pl. 1 


So in C. B. at the return day of the habeas 
corp. jur. though the ſheriff do not re- 
turn the Wric, 214. pl. 45. 286. pl. 44 

If one of ſeveral iſſues be a jeofail the 
other ſhall be tried by the ſame jury, 
but there ſhall be a new werire to try 
the new iſſue, 272. pl. 33 


Trial by the panel returned on a wenire 
cum proviſo, on which the plaintiff ſued 
an hab. corp. jurat, when the firſt ve- 
nire was al:o returned, is aided by the 
ſtatete of Jeofails, 284. pl. 34 


Trial by battle, the ceremony, 3o1.pl. 40 


Treaſon committed in Ireland by an Iriſp 
peer cannot be tried in England, 350. pl. 6 


Though miſ trial is not aided by the 
ſtatute of Jeofails, it is cured by aſſent 
of parties, 367. pl. 40 

See Ass ISE, COUNTY, PERJURY. 


Sce PLEADING, TRAVERSE, 


V. 


VARIANCE. 


A ſecond leaſe which recited a former 
one under a falſe date being pleaded, 
and the true date alleged in the plead- 
Ing, is good on non demilit modo e: 
Jorma, and the variance immate- 
rial, 116. pl. 70 

The cuſtom of a manor pleaded to be, 


that the widow of every copyholder 
ſhall enjoy the cltate pro termino 


Vit; evidence that it is bro Vie 
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duitate | tantum is à fatal vari- 
ance, 192. pl. 23 


The appearance of the parties being. en- 
tered on the plea roll, but an eſſoin for 
defendant on the ſame day and a non- 
ſuit for default of the plainuft's appear- 
ance entered on the. eſſoin roll, the 
plaintiff may proceed to judgment, for 
the record of appearance by the plea 
roll confounds the eſſoin, 223. pl. 27 


Attaint by J. S. #nieht, where the writ in 
the original action was J. S. % D. is an 
im material variance, 25. pl. 161 


Conlanguinity of the ſheriff to deſencant 
iven as cauſe of challenge, and after- 
wards ſtated to be to his wife, 1s im- 
material variance, 37. pl. 46 


A variance not in the ſubſtance of their 
name will not vitiate a leaſe made by a 
corporation; as by the dean and chap- 
ter of the cathedral charch of the Holy 
and Unaivided Trinity of Carliſle, un- 
der the name of dean of the cathedral 
church of the Holy Trinity in C. and the 
 ewhole chapier of the church aforgſaia, 
is a good leaſe, 278, pl.1 


In the writ and count in covenant the 


plainuft was called A. B. aſſignee cf C. 
in error afterwards he was called A. B. 
only, It is his whole name, and 
the want of that addition immate- 
rial, 356. pl. 41 


Sce EVIDENCE, VERDICT. 


VALOR MARITAGII. 


Sce W AKD. 


VENDOR. 


Ser STOLEN GOODS. 


TiETIDTCT. 


Declaration on a demile of twenty. ſix 
acres, Plea that the twenty-ſix acres 
were demiſed, and four acres more, 
traverſing the twenty ſix acres only; 
the verdict finds a demiſe of twenty - 
one only, Whether the plaintiff ſhall 
recover, 32. pl. 7 


Where the jury find the fects at large, 
and further conclude gainſt law, 
the verdict is good, and the Eonclufion 
11], 100, pl. 20 


In debt on bond for performance of co- 
venants, breach that he cur down twenty 
oaks ; plea that he did not cut down 
twenty oaks, or any of them. A ver- 


dict that he cut ten will ſupport the 
declaration, 115. pl. 67 


Treſpaſs in three acres; the jury find in 
open court, as to one for the plaintiff, 
for defendant as to another, but not 
agreeing as to the third were ſent back, 


and at night gave a privy verdict for 


plaintiff in all, yet in the morning 
they affirm it for the third only, without 
noticing the alteration of the firſt ver- 
dict, yet the plaintiff had judgment for 
all, 204. pl. 3 
Where the jury give a privy verdict at 
night, and on the morrow give an open 
verdict in court contrary to their 
privy verdict, the open verdict ſhall be 
good, and the firſt void, 209. pl. 21 
Where a ſpecial iſſue is joined the 
jury may not find a ſpecial ver- 
dict, 114.pl.61. 118.pl.77. 283.pl.32 
Debt on bond againſt an heir; iſſue 
Joined on aſſets in one county; Whe- 
ther the jury may find aſſets in ano- 
ther, 272. pl. 29 
A merchant having paid the cuſtoms for 
goods exported, but which were loſt 
by tempeſt, was permitted by the de- 
puty of the cuſtoms to ſhip as many 
more duty free, Upon an information 
againſt him, and iſſue joined on the 
concealment and ſubtraction of the 
cuſtoms, if the jury mean to acquit 
defendant, they ſhould find that the 
cuſtoms were not concealed or ſub- 
tracted againſt the form &c. as defend- 
ant hath alleged, 43- pl. 22 


In aſſiſe of an office, Whether a preſcrip- 
tion pleaded in guælibet prrjond que 
neminata fuit by A. B. is ſupported by 
a verdict finding a nomination of 
two, 149. pl. 81 


The plaintiff making title by a nomina- 
tion of himſelf to the office, a verdict 
ſinding the nomination of himſelf and 

another for their lives, and that plain- 
tiff is in by ſurvivorſhip, will not ſup- 
port it, 149. pl. 81 


In caſe, and non afſump/it pleaded, if the 
jury find ““ non afſumpfit, nevertheleſs 
« if A. ſwear true, as we think he does, 


then we find that he did aſſume ;”” * 


and refer it to the Court; this is a 
perfect verdict, and the laſt part void, 
becauſe not expreſsly found, 372. pl. 7 


A ſpecial verdi& finds, that executors 
received rent reſerved to the teſtator, 
his heirs and affigns, Int aſſets; holden 


that 


I 


a 
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that the iat is void, and the heir inti- 
tled, 362, pl. 15 


See ATTAINT, JURY. 


VIEW. 


In aſe of the office of filazer, the 
| poſt where he fits ſhall be put in 
view, 114. pl. 63 

In dower againſt ſeveral defendants, if 

ſome confeſs the action, the others are 

not intitled to a view, 179. pl. 41 


A view cannot be had after a ſpecial im- 
_ parlance, 210. pl. 27 


| VILLEIN. 
Villenage regardant being in iſſue, ville- 

nage in groſs cannot be given in evi- 

dence, 48. pl. 1 


If tenant in tail of a manor with villeins 
regardant enfeoff one of them of one 
acre, parcel &c. the iſſue cannot ſeize 
the villein till the acre be reco- 
vered, 48. pl. 4 


One having a manor with a villein re- 
 gardant makes a feoffment of one acre 

by the words, I hawe given one acre c. 
and beſides I have given J. S. my willein : 
he pailes as in groſs, 48. pl. 2 
The lord having let an hundred years 
paſe without reclaiming his villein 
or his iflue, cannot after that ſeize 
them, 266. pl. 11 


See FEOFFMENT, PLEADING. 


VISITOR. 


Appeal does not lie for the preſident of 
Magdalen College, Oxford, from ſen- 
tence of deprivation by the viſi- 
tor, | 209. pl. 20 


VOUCHER. 


The vouchee dying before he enters into 
the warranty, the tenant may revouch 
at large the ſon and heir if of age, aliter 
guære, 7. pl. 7 

Tenant in ancient demeſne may vouch 
into the county, if the vouchee bave 
nothing within the ſigniory by which 
he can be ſummoned, 69. pl. 35 

In a formedon againſt baron and feme, ſhe, 
received on default of her huſband, 
may vouch another to warran- 
ty, 298. pl. 28 

If a feme covert tenant by receipt in for- 
medon vouch, it is no counterplea that 


ſhe has nothing but jointly with. her 
huſband, 341. pl. IT 
A counterplea of jointenaney of himſelf 
or his anceſtors with J. S. ſhould ex- 

, —_ allege between which anceſtor 
y name and F. S. or that it is the 
vouchee himſelf; and that the jointe- 
nancy continues, 3441. pl. 51 
In formedon, the tenant vouching an in- 
tant as couſin and heir, muſt ſhew how 
couſin, 79. pl. 47 
In formedon, the tenant vouches C. as fon 
and heir of A. the fon and heir of B. 
Counterplea, that B. the grandfather, 
or any of his anceſtors, never had &c. 

is bad, without alſo counterpleading 
the ſeiſin of C. himſelf, unleſs he were 
voucked as within age, and the parol 
prayed to demur, 290. pl. 62 
That the tenant by receipt levied a fine to 
a ſtranger pending the writ, is no good 
counterplea, forthe demandantis eſtop- 
ped by his writ to ſay that he is not te- 
nant, 341. pl. 51 


If the vouchee in formedon enter into the 
warranty as he who hath nothing by 
deſcent, without demanding the lien, 
iflue that he hath aſſets by deſcent is 
triable immediately, before the plaintiff 
counts againſt him, 367. pl. 41 


U. 


USAGE 


Cannot give authority to a court which 
had no right to act before, by reaſon of 
the words as they might hawe done 
and uſed to do,” 243. pl. 54 


See EXTINGUISHMENT. 


USES. 


Caſtuy gue uſe before the ſtat. of Uſes levied 


a fine to a ſtranger in fee, who granted 
it to the King; the ſeoffec to the uſe 
after the ſtatute hath no intereſt, ſo 
cannot ſue a petition of right to the 
King to revive the uſe, 88. pl. 10g 


Cefluy que uſe deviſes that his feoffees 
ſhall make eſtate; the uſe changes 


immediately, 96. pl. 40 


The grandfather and father in confidera- 
tion of the ſon's marriage covenant 
that lands, immediately after their 

deaths, 
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deaths, ſhall deſcend and come to the 
fon in tail, and that the grandfather 
ſhall enfeoff to thoſe uſes. Ii he mar- 
riage was had, and feoſiment made 
accordingly ; Whether the ſaid ule was 
in the feoffecs in tail by this inden- 
ture, 101. pl. 79 
If 4. and B. his eldeſt fon enfeoff to the 
uſe of A. to the ule of his youngeſt fon 
for lite, provided that he permit B. to 
make leaſes, remainder to the uſe of 4. 
in tee, Whether a leaſe made by A. for 
twenty-one years be good, 114. pl. 62 


A. covenants by indenture to aflure lands 
to B. her ſon-in-law in fee, to the uſes 
hereafter-mentioned, B. covenanting 
to make back an eſtate for life, remain- 
der to himſelf and wife in ſpecial tail, 
remainder to the wife in fee, no uſe was 
declared, afterwards a recovery was 
ſuffered, butno eſt:te being made back 
the uſe ſhall not be changed by the 
indenture, 162. pl. 48 


A. makes a feoffment in 8. II. 7. to the 
intent of performing his will; after- 
wards by indenture he declares his will 
to be, that the feoffees ſhall ſtand ſeiſed 
to the payment of his debts, and 
afterwards convey back an cſtate-tail to 
him and his wife: - no re-conveyance 
being ever made by the ſeoffee, this 
ule is not changed, and the feoftees 
hold to the uſe of the heirs-general of 
A, 166. pl. 8. 324. pl. 37 


A man before the ſtatute. of Uſes en- 
feoffed his wiſe and othe's to the uſe 
of himſelf and wife for life &c. On 
his death atter the ſtatute, Whether the 
wife ſhall be in poſſeſſion under the 
feoffment, or by force of the ſta- 
tute, 200. pl. 59 


Land is given to two, Halena um to them 
for their lives, to the uſe of A. for his 
lite: if the two leſſees die, the uſe to 
A, is determined, 186. pl. 1 


Ceſtiy que ſe in tail before the ſlatute of 
Uſes tuffered a common recovery, aud 
died; the ancient feoffees may enter, 
or have an action to revive the uſe for 
the remainders, 274. pl. 39 


A parol promiſe in conſideration of a ſon's 
marriage that he ſhall have the land af- 
ter his father's death will not raiſe an 
uſe to the ſon, 296. pl. 22 


An vſe by deed may be averred ag ainſt 
the implied uie of a fine /ur prant et 
render, 312. pl. d4 


1" 45 LE. 


Conveyance to the uſe of A. and B. his 
wife for lite, remainder to C. in tail, 
remainder to A. in fee, provided if 4. 
have iſſue of his body, or any wife of 
A. at his deceaſe be enceinte by him, 
then after ſuch iſſue had, to 4. in tail, 
and in default, to him in fee. B. dies, 
AJ. marries again; yet before the 
performance of the contingency A, 
has no larger eſtate than he had be- 
fore, ; 314. pl. g6 

u gue uſe in tail before the ſtatute of 
Utes made a feoffment to himſelf, re- 
mainder to his ſon and his wife in tail, 
and after the ſtatute died, the fecffees 
cannot enter to revive the ancient 
uſe, 329. pl. 17 

A leaſe for years aſſigned to an uſe is not 
executed by the ſtatute, 36g. pl. 50 


See ASSE'TS, CONSIDERATION, D:STRESS, 
ESTATE, LiVERY, WARD, WILL. 


USURY. 


An information for uſury commenced by 
ſubpena in C. B. and concluded contra 
formam ſtatuti, without ſaying what 
ſtatute. And defendant appeared by 
attorney ex gratia, and pleaded not 

guilty ; yet onthe verdict found againit 

him, judgment was ordered to be en- 

tered accordingly, 346. pl. 9 
Sce NEGATIVE PREGNANT, 


W. 
WAGER OF LAW. 


In account by executors of a receipt by the 
hands of the t-{tator, defendant cannot 
wage his law, becauſe that is by other 
hands, 183. pl. 60 

Jo an information againſt the King's re- 
ceiver for arrears of his account be- 
fore auditors, he cannot wage his 
law, 145. pl. 63 

In account, deicndant having waged his 
law canuort afterwards waive it in part 
and confeſs the action as to that, but 
perſorm it for the reſidue; but he may 
waive tac whole, and plead to the 
country, 205. pl. 2 


WAI F. 
SEC ESTRAY. 


WAIVER. 
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WAIVER. 


Fer REMITTER. 


WALES. 


Since 27. H. 8. c. 26. the proviſions of 
23.H.6.c.14.extendto Wales, 113. pl. 57 


A cuſtom in Denbigh that a feme co- 


vert may by ſurrender alien her land. 


there, is not abrogated by 27. H. 8. 
C. 26, 363. pl. 26 


WARDSHIP. 


The heir of ce/fuy gue u/e in fee, where 
the feoffees to the uſe had made an al- 
tcraticn of the firſt uſe by adding a 
particular life, ſhall not be in ward 
living the particular tenant, 7. pl. 11 


Tenant ix capite before the ſtatute of Uſes 
ſofters a recovery to the uſe of A. his 
ſon, and his wife, and the hcirs of 4.'s 
body. After the ſtatute 4. has iſſue 
and dies, the iſſue ſhall not be in ward 
tothe King during the life of his grand- 
father, 54 pl. 1 


Tenant ix capite, ſeiſed of land in poſſeſ- 
ſion and in uſe, covenanted that his fon 
immediately after his deceaſe ſhould 
have in poſſeſſion or in uſe all his lands, 
according to the ſame couile of inhe- 

ritance as they then ſtood in, and that 


all perſons then ſeiſed or to be ſeiſcd 


ſhoui-] be ſo to the ſame ule :—his 
grandſon, the fon dying, thall not be 
in ward, 54. pl. 1 
A. tenant iin cafite levies a fine and takes 
back an citate tail, remainder to the 
King in tail male, remainder to his own 
right heirs, and dies without iſlue. 
Upon failure of the Eing's iſlue male 
the right heir of A. ſhall be in ward to 
the ſucceeding King, 102. pl. 82 


Where tenant by knight ſervice of a ma- 
nor holden ef the King in capite levied 
a fine ſur grant et render to himſelf for 
life, remainder to his wife for life, re— 
mainder to his own right heirs ; on his 
death the King is entitled to the ward- 
ſhip of his fon, and the third part of the 
manor, L723. pl. 12 
Crfluy. que uſe of lands held in capite, 
and of other lands held by knight ſer— 
vice of other lords, died before 25. H. 8. 
the Ning ſhall have the wardſhip of all 
the Jands by prerogative, 174. pl. 20 
The court of wards cannot diſpoſe of the 
land of any ward net yet under their 
care, and of ſuch, only during their mie 


nority, and until they have ſued out 
livery ; or if the ward ſhould die, un- 
til an ofice have found the next 
ward, 178. pl. 39 
Tenant in capite by knight ſervice makes 
a fecftment to himſelf for life, remain- 
der to his ſecond ſon in tail, remainder 
to a ſtranger in fee: on his death the 
King is entitled to the wardſhip 
of the body and third part of the 
land, | 181. pl. 51 


Grant by the King of the wardſhip of the 
body and land of the heir in the life- 
time of the father, is good, 252. pl. 97 


If the heir be in ward by reaſon of a te- 
nere of an honor or manor, and not 72 

* . . 
capite, he ſhall not ſue livery, but an 
cufter le main cum exitibus de tempore 
pienæ ætalis ſuæ, although he never 
made tender, 168. pl. 18 


Tenant for life, remainder in tail, remain- 
der in ſee, of land holden in chivalry 
ot the King, he in remainder in tail 
dies, his heir within age, the King 
grants over the ſeigniory, and the 
tenant for life dies, Whether. the 
grantee ſhall have the ward, 130. pl. 67 


Though the committee of the Kiog's 
ward loſe the cuſtody of the land for 
waſte, yet he may maintain forfeiture 
of marriage, 25. pl. 163 


The King's tenant i capite to defraud 
the executor of zool. on a judgment 
recovered againſt him, made a feoff- 
ment conditioned for redemption on 
the payment of 2ol. On his death 
the heir within age ſhall not be in 
ward, unleſs covin to defeat the King 
of the wardihip be found, 193. pl. 27. 
208. pl. 15. 


Where a man dies ſeiſed of lands holden 
of the King in capite, and alſo of other 
lands holden of other lords in ſocage, 
his heir of full age, the King ſhall have 
primer /"i/in ot all, but livery ſhall be 
ſued for tho!e lands only which are 
bolden i capri, 213. pl. 39 

Where the remainder- man in fee of land 
in cafute reicaſes the eſtate to his ſon, 
who, had an entail in the lard ; on his 
death the ſoa of full age muſt ſue out 
livery, 235. pl. 22 

Where land is holden in chivalry of the 
King to A. and B. and the heirs of 4. 
though A. die his heir within age, if B. 
furvive, till his full age he need not ſue 
an ouſter le main, for his body only was 
in ward, 237. pl. 30 

Whether 
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Whether the heir of the King's tenant in 
ſocage in cavite, whoenteofted another, 
and took back an eſtate to him and his 
wife tor life, remainder to the heir, is 
bound to {us hvery, 304. pl. 55 


Where tenant 7: capite made a feoffment 
 withoatconſideration, but falſely alleged 
one inthe deed ; on an office finding his 
dying ſeiſed, the maſter of the wards 
cannot remove the feoffees on examin- 
ing into the conſideration, and retain 
the land guon/pue We. 169. pl. 21 


And though the heir tender, ſtill if he do 
not proſecute his livery, tne Queen muſt 
ad mit the ſeoffees to their traverſe, and 
to have the ferme Sc. 169. ph 22 


Tenant in focage of c:p:ize lands enfeofrs 
to the uſe of himſelf tor life, remainder 
to his youngelt ſon in tail, remainder to 
himieltin fee; if at his death the young- 
eſt ſon be alive and have iſſue, the 
beir need not ſue livery for this 
land, 237. pl. 30 

The King ſhall have the ward where a 
man executes an eſtate to his wif:z or 
children in his life-time, 252, pl. 98 


But not if he convey the land to a 
ſtranger or to grandchildren, 25 2. pl. 98 
but 286. pl. 46. contra. 


Where the wardſhip of the body and land 
is ſevered, the land cannot beretained for 
the value of a marriage refuſed by the 

* heir ; and the ſtatutes for the erection of 
the courtof wards give it power totetaia 
only for livery, 260. pl. 2 3. 306. pl. C; 

A calwe maritagii lies without ten- 


der, 238. pl. 6 


4. conveyed part of his eſſate to friends 
for years, they paying annually durin 
the term to him and his wife 1col, and 
then died inteſtate, his heir within age, 
and in ward to the Queen — he ſhall 
not have the 1co), for it is not rent to 
go to tne heir, but a groſs ſum, and 
belongs to the wife or her ex<cutcr. 
And having left more than the third 
part ot his eſtate to deicend, the Queen 
cannot charge cozlulion, 276. pl. 49 


f wardſmip for tenure in chief eſcheats 
to the biſnop, who dies before ſeiſia; 
neitier the King nor his ſuccefior 
ſhall have the ward, but his execu- 


tors. 277. pl. 57 
Tenant e capite makes a fcoffment in fee 
ng pay to the feoftte or his heirs 
gol. ; the ſeofice dies, his heir withia 
„e: WW, FAIRg is EMULE to wardſhip 


of the body and land, liable to 
be deveſted on payment of the 
100l, 298. pl. 30 


A feme covert with her ſecond huſband le- 
vies a fine of her land zz capite to the 
uſe of her ſon by the firſt marriage, 
The wardſhip 1s ſaved; and the ſon was 
driven to compound, 354. pl. 34 


If B. the King's tenant in chivalry enfeoff 
AJ. by covin, tv the intent that 4, ſhall 
enfeoff B.'s heir male when of age, and 
die, and afterwards a ſon and heir is 
born; on office found, Whether all, 
or only a third part, ſhall be in 
ward, 361. pl. 14 


The ſecond huſband, with the wife, levies 
a fine in fee of her firſt jointure ; the 
heir within age enters; but he takes as 
purchaſer during her life, and ſhall not 
be in ward, 362. pl. 16 


If tenant i capite levy a fine to himſelf 
in tail, remainder over in fee, his heir 
ſhall be in ward to the Queen, though 
the f-e paſſed by the fine, 362. pl. 19 


Tenant by knight ſervice in capite having 
levied a fine to hiinfelf for life, remain- 
der to his eldeſt fon in tail, remainder 
to his youngeſt fon in tail, remainder to 
bis own right heirs, dies, the eldeſt 
having ſued livery, and paid the value 
of :he third part of the land in poſſeſſion 
under 32. H. 8. c. 1. and a mciety of 
the remainder in fee, with livery ac- 
corcing to the uſual rate, as claiming 
by deſcent. The King once ſatisfied 
{tall not have the benefit of the ſtatuts 
again againſt the youngeſt when his 
eltate commences ; but he alſo mult ſue 
livery tor the remainder for the right 
heirs, 308. pl. 74 

A. tenant in chivalry zz cepite dies; B. 
his eldeſt ton in ward dies without iſſue; 
ard upon de dene wnt C. is found brother 
aud bir if B. within age. At full age 
C. {ues hverv, and has a writ to the 
elcheator naming him only /n and 
heir of A. yet it is a good live- 
+ 359. Pl. 3 

Ii tne heir of tenant in ſocage in chief be 
under ſourteen, no livery or primer 
ſrijin is due, but he ſhall have an 
outer le main cum exitibus, If turned 
of fourteen ec, and ſhall pay re- 
lief, — 362. pl. 18 


Tenant ia catite made a feoffment to the 
uſe of a woman (whom his ſon was to 
marry) for life, remainder to his ſon in 
tail, and dies; the ſon marrying her 

:. mult 


Se 
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. muſt ſue out livery in her life- 
time, 370. pl. 60 
An office is traverſed, and the heir coming 
of age tenders a ſpecial livery, the 
King may compel him to ſue a general 
livery, and if the traverſe be found 
againſt him, the heir to proceed with 
his livery, 377. pl-29 
A. ſeiſed of ſocage land holden of a ſub- 
jet, and of land in capite, deviſed all 
the latter; the King ſhall have ward 
of the entire ſocage land, and a third 
of that in capite, 366. pl. 38 
Tenant in chivalry makes a feoffment to 
himſelf and wife in tail, remainder to 
her in fee, and dies ;—the lord ſhall 
have ward of the body of his ſon and 
heir within age, and of the third part 
of the land, 367. pl. 42 
The mortgagee of capite and ſocage land 
dies, the mortgayor performing the 
condition defeats the wardſhip of the 
land and body, | 369. pl. 51 
The wardſhip and marriage only of 
the heir cannot be granted without 
deed, 370. pl. 57 
SeeConvEYANCE, TENURE, TRAVERSE. 


WARRANT OF ATTORNEY. 


See AMENDMENT, ERROR. 


WARRANTIA CHARTEZE. 


In warrantid charte, if the lands lie in 
two counties, plaintiff muſt ſuppoſe in 
his count that he is impleaded in 
both, 221. pl. 17 
Warrantid cbartæ does not lie where the 
warranty is only againſt the feoffor 
and his heirs, unleſs ded: be in the 
charter, 221. pl. 17 


WASTE. 


Lopping and topping aſhes and elms is 


waſte, 65. pl. 2 


To convert arable land into wood, or 
wood intoarable land, is waſte, 37.pl.43 


Cutring a trench in a field tocarry off the 
water, is not, 361, pl. 12 


Leaſe conditioned that leſſee ſhall not 4 
any waſle ; ſuffering the houſe to go 
to ruins is waſte within the ſtatute, and 
a breach of the condition, 281, pl. 21 


« A. demiſeth, granteth, and to farm letteth, 
« Fc, with all manner of timber- 
© trees, great oaks excepted ;” yet 
the leſſee may not fell any tim- 


ber, 374- pl. 18 


— 


Waſte does not lie againſt the leſſee 
for cutting trees reſerved by the 
leaſe, 19. pl. 110 

Waſte aſſigned in cutting down and ielſing, 

when defendant had only lopped; up- 
on nul waſte pleaded he may give t 
ſpecial matter in evidence, 92. pl. 16 


Form of a writ of waſte by the third 
aſſignee ofthe reverſion againfl the aſſig- 
nce of the leſſee for years, 208. pl. 17 


Whether waſte by a biſhop ſhall be laid 
to the diſheriſon of the church, or of the 


biſhop, 129. pl. 64 


In waſte for pulling down walls, they muſt 
be alleged to be covered in, 108. pl. 31 


So for deſtroying a manger and plank 
floor, that they were fixed to the 
ſoil, 108. pl. 31 

Whether in waſte by the grantee of the 
reverſion the leſſee may plead ne granta 
pas, or riens paſſa, per le fait, and 
give in evidence that he never at- 
torned, 31. pl. 21g 


The leſſee of a houſe and wood covenant- 
ing to repairat his own coſts, and cut- 
ting trees for the repairs, may Juſtify 
under his leaſe in an action of wafte ; 
the leſſor muſt reſort to his covenant. 
So if the leſſor had covenanted to re- 
pair, and did not, the leſſee cutting 
trees for repairs may juſtify, 198. pl. 53 
314+ Pl. 94+ | 

Waſte dezlared on in fix acres of wood ; 
juſtification in one acre of land, is 


bad, 37. pl. 44 


Waſte in cutting and ſelling trees; juſti- 


fication for cutting is bad, without an- 
ſwering the ſelling alſo, 35. pl. 33 


If before waſte brought the leſſee repair, 
he muſt plead it ſpecially, for he may 
not give it in evidence under the gene- 
ral iſſue, 276. pl. 51 

Waſte for ten oaks. Plea „ that de- 
« fendant cut down three to make 
<« poſts, which he did make, and placed 
„in the ground to divide /epara/ia 
© clauſa chere,“ but did not allege the 
number of cloſes, or that they had uſed 
to be divided, or that all the three were 
expended ; and * as to the reſidue, 
that they were dry, hollow, and 
« rotten at the tops, not being ſuffi- 
« cient timber for building; holden 
not ſufficient juſtification, 332. pl. 26 


Waſte by the aſſignee of the reverſioner, 


who claimed under the original leſſor, 
for cutting and ſelling trees, Plea 
| that 


e 
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that the reverſioner ſold him all the 
trees that could be ſpared, wherefore 
ne cut them &c. and demurrer : iſt, 
Becauſe the plea does not anſwer the 
ſelling. ad, Becauſe no confiderauon 
was ſhewn for the ſale of the trees. 
za, Becauſe not being excepted out of 
the leaſe the reverſioner had not the 
property in him, and could not fell 
them. 4th, Becauſe admitting that he 
might ſell them, the ſale muſt be by 
writing. th, Becauſe the bargain 
and fale is void for uncertainty, no ar- 
bitrator &c. being appointed to declare 
what could be ſpared, go. pl. 6 


In waſte, where it is confeſſed as upon 
ni bil dicit, the writ tothe ſheriff is only 
to enquire of the damages, nor need it 
be that he go i propria per/ona, for 
that is only to enquire of the waſte 
where there is default on the d:/trin- 


2248, 204. pl. 1 


On eſtrepement granted pending a ſcire 
facias to have execution of a fine, a 
urchaſer prior to the /cire facias is 
prchibited by the ſherift from cutung 
wood. Auære, What remedy, 210. pl. 20 


Eęregement lies between judgment and 
execution in guid gurisclamal,z25.pl.39 


See ABRIDGNENT, ERROR. 


WILLI. 


A parol will of laads deviſeable was good 


at common law, 63. pl. 11 


By the word wten/ils in a will plate and 
jewels do not pals, 59. pl. ig 


A will written out before teſtator's death 


from notes taken from his mouth 
is good, though never read to 
him, 72. pl. 


| 
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Rehearſal and allowance of a will, is a 
republication without new. writing or 


dating it, 143. pl. 56 
A written will may be revoked by pa- 
rol, 310. pl. 8r 


A. conveys to B. in truſt to perform his 
«will, and afterwards declares the uſes 
by indentures The word will muſt 
mean his laſt will, and he may alter the 
uſes at his pleaſure, 314. pl. 97 


WAITS 


A Term or more may intervene between 
the ze//e and return of an original 
writ, 175. pl. 23 

If the demandant in formedon ſue an alias 
ſummons, there ſhauld be nine return- 
days between the gte and return of 
it, | 252. pl. 94 

Unleſs there are ſureties found in bank 
the alias ſummons ſhould be  fecerit 
te ſecurum, 252. pl. 94 

A oft diſſeiſin is an original writ, and muſt 
be ſued out of chancery ; and the ſhe- 
riff muſt fit as judge in perſon, and not 
by his underſheriff, 292. note (a) 

The omiſſion of ſupreme head of the 
church in the King's ſtile does not 
vitiate his writ of ſummons to parlia- 
ment, 98, pl. 50 

See ERROR. 


WRIT OP RIGHT. 


On the miſe joint the tenant ſhall begin 
with his evidence firſt. 


See NONSVIT, 


EVM 


1 


